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MICHAELMAS  TERM. 


IX  THE   EIGHTH    TEAR  OF   THE    SEIGN    OF   OEOKOE    IV. 


MEMORANDA. 

•  , 

During  the  vacation.  Sir  Anthony  Hart,  Knight^  Vice- 
Chaocellory  was  promoted  to  the  office  of  Chancellor  of 
Ireland,  vacant  by  the  resignation  of  the  Right  Honorable 
Lord  Manners ;  and  was  succeeded  by  Launcelot  Shadwell, 
of  the  Honorable  Society  of  Lincoln's  Inn,  Esq. 

On  the  first  day  of  this  term,  Charles  Frederick  Williams, 
Esq.,  William  Selwyn,  Esq.,  and  the  Honorable  Thomas 
Erskine,  all  of  Lincoln's  Inn,  having  been,  in  the  course 
of  the  vacation,  appointed  his  Majesty's  Counsel  Learned 
in  the  Law,  were  called  wiUiin  the  Bar,  and  took  their 
nuik  accordingly. 
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Brewer  and  Gregory,  Assignees  of  Fitter,  a  Bank- 
rupt, V.  Sparrow. 
Assignee      XrOVER,  by  the  plaintiffs,  as  assignees  of  one  Fitter, 
affirm  the  act    a  bankrupt,  for  certain  goods  of  the  bankrupt,  alleged  to 
?nteif^n*^^      have  been  wrongfully  seized  by  the  defendant.     At  the 
with  the  bank-  trial,  before  Abbott,  C.  J.,  at  the  London  adjourned  sittings 

as^  contract  ^^^^  ^^^^  ^i^^^y  term,  the  cause  was  referred  to  a  bams- 
and  afterwards  ter,  with  power  to  him,  if  he  should  find  that  the  defendant 
tort ;  although  acted  in  all  things  bona  fide,  and  solely  for  the  benefit  of  the 

such  act,  if  creditors,  to  find  that  upon  his  award,  in  order  to  submit 
disaffirmed  by  "^  . 

them  in  the       the  question  of  law  to  the  consideration  of  the  Court.    The 
would  have*'    arbitrator  afterwards  made  his  award,  in  which  he  stated 
amounted  lo  a  the  following  facts  : — 
the  bi^rupt's       ^^^  commission  of  bankrupt  issued  against  Fitter,  on 

ffoods,  and  the  21st  October,  1825,  upon  the  petition  of  the  plaintiff 
haye  rendered  .  . 

the  creditor       Brewer.     The  act  of  bankruptcy  upon  which  the  commis- 

hable  to  the  gj^j^  ^^^  founded,  was  committed  on  the  2d  October,  1825. 
assignees  in  an 

action  of  tro-    The  assignment  to  the  plaintiffs,  under  the  commission, 

was  executed  on  the  3d  December,  1825.  The  goods  for 
which  the  action  was  brought,  consisted  of  the  stock  in 
trade,  household  furniture,  and  effects,  found  upon  the 
premises  of  the  bankrupt  at  Cheltenham,  in  Gloucesterslwe, 
where  he  had  carried  on  business,  until  the  2d  October, 
1825,  on  which  day  he  absconded,  and  left  his  dwelling- 
house  and  shop.  In  consequence  of  the  bankrupt  having 
so  absconded,  a  meeting  was  held  on  the  evening  of  the 
*  4th  October,  1825,  at  the  defendant's  house  in  London, 
between  the  plaintiff  Brewer  (the  petitioning  creditor), 
the  bankrupt's  father,  and  the  defendant,  who  was  a  cre- 
ditor of  the  bankrupt ;  when,  after  some  discussion  as  to 
what  was  best  to  be  done  for  the  benefit  of  the  creditors,  it 
was  agreed  that  the  defendant  should  go  down  immediately 
to  Cheltenham.  Accordingly,  the  defendant  left  London 
the  same  evening,  and  arrived  at  Cheltenham  on  the  fol- 
lowing morning,  when  he  found  the  house  and  shop  of  the 
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bankiupt  shut  ap,  and  upon  bis  arrival  he  took  possession         iB^t. 

thereof,  and  also  of  the  stock  in  trade,  household  furniture       !^"^*^ 
'  Brewea 

and  effects,  and  re-opened  the  shop,  and  continued  the  v. 

business,  assisted  by  his  son  and  the  apprentice  of  the 
bankrupt,  by  selling  the  stock,  in  the  same  manner  as  had 
been  done  by  the  bankrupt.  While  the  defendant  continued 
in  pottession,  and  was  conducting  the  business,  but  befof^ 
the  issuing  of  the  commission,  the  plaintiff  Brewer  arrived 
at  Cheltenham,  and  wentupon  the  premises^and  there  saw  the 
defendant  and  his  son,  and  the  apprentice,  carrying  on  the 
business*  and  selling  the  stock  of  the  bankrupt;  and  at  the 
same  time  looked  over  the  house  and  shop,  and  took  an  inven- 
tory of  the  household  furniture,  and  went  into  the  cellar  with 
the  defendant,  and  there  examined  the  stock  of  wine  left 
by  the  bankrupt;  and  afterwards  returned  to  LondoUi 
leaving  the  defendant  in  possession,  conducting  and  carryr 
ing  on  the  business,  which  he  continued  to  do  until  the 
13th  November  following,  when  he  and  his  son  quitted  the 
premises,  leaving  the  apprentice  in  possession.  On  the 
15th  November,  a  messenger,  by  virtue  of  a  warrant  issued 
by  the  commissioners  under  the  commission,  at  the  instance 
of  the  plaintiff  Brewer,  arrived  at  Cheltenham,  and  took 
possession  of  the  premises,  the  household  furhiture  and 
effect,  and  the  stock  in  trade,  which  consisted  partly  of 
stock  which  had  belonged  to  the  bankrupt,  and  partly  of 
stock  which  the  defendant  had  purchased  during  the  time . 
he  continued  the  business,  and  which  had  been  mixed  up 
and  in  part  sold  with  the  bankrupt's  stock,  for  the  general 
benefit  of  the  trade  of  the  shop,  and  to  enable  the  defendant 
to  sell  the  bankrupt's  stock  more  beneficially  than  he 
otherwise  could  have  doile.  From  the  15th  NovembQf^ 
the  business  of  the  shop  was  continued  and  carried  on 
ander  the  direction  of  the  plaintiff  Brewer,  with  the  sante 
stock  so  taken  possession  of  by  the  messenger ;  until  on 
or  about  the  24th  January,  1826,  when  the  plaintiff 
Brewer  caused  the  stock  in  trade  then  remaining  undis- 
fosed  of  to  be  sold  by  public  auction  ;  together  with  all 
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1827.  the  household  furniture,  and  other  eflfects  of  the  bankrupt 
Brewer  mentioned  in  the  declaration,  and  in  the  particulars  of  the 
^    ^-  plaintiffs'  demand,  and  received  the  produce  of  such  sale. 

The  goods  so  purchased  by  the  defendant  amounted  to 
212/.  and  upwards,  which  he  paid  for  out  of  the  monies 
received  by  him  in  the  sale  of  the  general  stock  in  trade. 
He  conducted  the  business  fairly,  and  with  the  same  care 
and  attention  as  if  it  had  been  his  own  individual  concern* 
He  kept  a  daily  account  of  the  sale  and  purchase  of  the 
stock  bought  and  sold,  of  all  monies  received  and  paid, 
and  of  all  incidental  expenses  during  the  time  he  continued 
in  possession ;  and  such  account  was  a  just  and  true  ac- 
count :  and  at  the  time  of  his  quitting  possession,  he  left 
with  the  apprentice  of  the  bankrupt,  who  remained  on  the 
premises  until  the  sale  by  auction,  the  balance  of  such 
account,  amounting  to  20/.  6s.  3d.,  which  sum  the  ap- 
prentice duly  paid  to  the  messenger,  who  duly  paid  and 
accounted  for  the  same  to  the  plaintiff,  before  the  com- 
mencement of  the  action.  On  the  2l8t  January,  the  de- 
fendant being  summoned  before  the  commissioners,  de- 
livered a  copy  of  the  account  so  kept  by  him  to  the  plain- 
tiffs. The  action  was  commenced  on  the  4th  April  fol- 
lowing. The  defendant  did  not  intermeddle  with,  or 
dispose  of  any  part  of  the  bankrupt's  goods,  chattels,  or 
effects,  except  his  stock  in  trade.  The  defendant  acted  in 
all  things  touching  and  concerning  the  taking  possession, 
and  selling,  and  disposing  of  the  stock  in  trade  of  the 
bankrupt,  and  purchasing  other  stock,  and  conducting  the 
business,  and  in  all  other  matters  relating  to  or  concerning 
the  subject  matter  of  the  action,  bon&  fide,  and  solely  for 
the  benefit  of  all  the  creditors  of  the  bankrupt. 

The  arbitrator  then  awarded,  that  if  the  Court  should  be 
of  opinion  that  the  action  could  not  be  maintained,  a 
verdict  should  be  entered  for  the  defendant ;  but  if  other- 
wise, for  the  plaintiffs. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  stated  in  the  awards  the  action 
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was  maintainable  against  the  defendant  for  taking  pos« 
session  of  the  bankrupt's  effects  ;  or,  whether,  the  arbitra- 
tor having  found  that  the  defendant,  after  having  taken  such 
possession,  acted  in  all  respects  for  the  benefit  of  the  credi- 
tors, that  could  be  considered  a  good  defence  to  the  action. 


1827. 


Breweb 

V. 

Spa&row. 


Hutchinson,  for  the  plaintiffs.     This  action   is  main- 
tainable in  point  of  law.    The  conduct  of  the  defendant 
amounted  to  such  an  interference  with  the  effects  of  the 
bankrupt,  as  gave  his  assignees  a  right  of  action.     Such 
an  interference  was  tortious,  it  was  in  effect  a  conversion 
of  the  goods.    The  defendant  assumed  the  right  of  selling, 
and  actually  did  sell,  the  bankrupt's  effects  as  his  own, 
without  having  received  the  slightest  authority  from  the 
assignees  so  to  do.    The  bankrupt  absconded  from  Chel- 
tenham, where  he  had  carried  on  his  business,  on  the  2nd 
of  October.    A  meeting  of  his  creditors  was  held  in  Lon- 
don on  the  4th,  and  it  was  there  agreed  that  the  defendant 
should  go  down  immediately  to  Cheltenham.     But  that 
was  no  sanction  of  the  defendant's  subsequent  conduct, 
because  the  plaintiff  Brewer,  who  was  one  of  the  creditors 
present  at  that  meeting,  was  not  then  appointed  assignee, 
and  therefore  had  no  power  or  authority  to  sanction  any 
such  proceeding.      The  plaintiff  Brewer  afterwards  went 
to  Cheltenham  himself,  and  saw  the  defendant  in  pos- 
session ;  but  that  also  was  before  the  commission  issued, 
therefore  that  visit  cannot  be  considered  as  any  sanction  of 
the  defendant's  proceedings :  and,  on  the  contrary,  the 
plaintiff  Brewer  evidently  meant  to  repudiate  those  pro- 
ceedings ;  for  the  very  next  step  he  took,  was  to  return  to 
London,  and  sue  out  the  commission.     But  even  if  the 
plaintiff  Brewer  had  intended  to  sanction  all  that  the 
defendant  did,  still,  as  he  was  not  then  assignee,  he  had 
no  authority  to  do  so,  and  having  now  become  assignee, 
he  may  maintain  an  action  against  the  defendant  for  acts 
of  his  amounting  to  a  conversion.     That  the  defendant 
has  been  guilty  of  a  converson  is  quite  clear,  for  he  is 
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guilty  of  a  conversion  who  takes  the  property  of  one 
person  by  assignment  from  another,  who  has  not  any 
authority  to  dispose  of  it.  That  was  decided  in  AVComhie 
v.  Davies  (a),  and  upon  that  principle  it  seems  necessarily 
to  follow,  that  this  action  is  maintainable. 

Brodrick,  contr^,  was  stopped  by  the  Court. 

Bayley,  J. — I  am  of  opinion  that,  both  by  law  and 

justice,  the  defendant  in  this'  case  is  entitled  to  a  verdict. 

That  the  justice  of  the  case  is  on  his  side,  no  human 

being,  I  think,  can  doubt ;  and  I  am  happy  in  being  able 

to  come  to  the  conclusion,  that  the  law  of  the  case  is  with 

him  also*     It  is  perfectly  clear  that,  from  first  to  last,  the 

plaintiQ  Brewer  assented  to  all  that  the  defendant  did. 

I  do  not  put  the  case  upon  the  ground  that  he  had  aright 

to  give  bis  assent  to  what  was  done,  because  he  was  not 

t})en  acting  in  the  character  of  assignee.     But  there  is  no 

doubt  that  the  assignees  of  a  bankrupt  have  a  right,  if 

they  ohuse>  to  affirm  the  acts  of  a  person  interfering  with 

the  bankrupt's  estate,  even  though  his  acts  are  such  as 

woftld  otherwise  amount  to  a  conversion  of  the  effects ; 

for  though  they  have  a  right  to  tre^t  him  as  a  wrong-doer, 

tbey  may,  if  they  think  fit,  waive  that  right,  and  treat 

him  as  their  agent.     It  is  found  here,  by  the  award,  that 

the  defendant,  in  the  disposition  of  the  bankrupt's  goods, 

Itcted  for  the  benefit  of  all  the  creditors  jointly,  and  not 

for  his  own  individually.    The  assignees  were  at  liberty  to 

affirm^  or  to  disaffirm,  that  disposition  of  the  bankrupt's 

goods,  as  they  chose ;  and  which  course  have  they  adopted  ? 

Tbey  have  most  clearly  affirmed  the  defendant's  acts,  and 

that  in  their  character  of  assignees ;  for  the  defendant  having 

mixed  up  goods  and  money  of  his  own  among  those  of  the 

bankrupt,  the  balance  of  the  account  forming  the  remaining 

produce  of  the  bankrupt's  goods,  was  paid  by  the  defendant 

to  the  messenger,  and  by  the  messenger  to  the  plaintiff,  after 

.  (a)  6  But,  533.  £t  vide  Baldwin  v.  Cok,  6  Mod.  221. 
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the  asngnment  to  him  and  hia  co-assignee/ and  was  received 
by  him,  without  any  objection.     I  think  that  was  a  com« 
plete  recognition  by  the  assignees  of  all  that  the  defendant 
bad  done,  and  having  once  affirmed  and  adopted  his  acts, 
they  cannot  now  turn  round,  and  by  bringing  this  action, 
disaffirm  and  repudiate  them.     This  is  no  new  doctrine. 
Smith  T.  Hodson  (a),  and  a  variety  of  other  cases,  have 
decided,  that  the  assignees  of  a  bankrupt  cannot  affirm 
the  same  transaction  in  one  part  as  a  contract,  and  dis- 
affirm it  in  another  as  a  tort ;  and  the  present  decision  is 
ptffectly  in  unison  with  that  principle.     For  these  reasons 
I  ua  of  opinion,  that  the  defendant  is  entitled  to  judgment. 


1827. 


Brewer 
Sparrow. 


HoLROYD,  J. — I  think  there  was  a  complete  confir- 
mation of  all  the  defendant's  acts  by  the  plaintiff  Brewer, 
in  his  character  of  assignee ;  and  that  being  the  case,  it 
would  be  contrary  both  to  law  and  justice  to  allow  him  to 
repudiate  those  acta  now. 

LiTTLBOALE,  J. — I  am  entirely  of  the  same  opinion. 

Judgment  for  the  Defendanlf 

(a)4T.  R.  211.     Vi^e  Mont.  B.  L.  473;  Selw.  N.  P.  7th  ed.  224, 

and  the  cases  there  collected. 


The  Kino  v.  The  Inhabitants  of  Trowbridge. 

1 WO  Justices,  by  their  order,  removed  Matthew  Acorn,      The  foct  of 
Elizabeth  his   wife,  and   their    two  children,   from  the  be^^g^rat^"^ 
parish   of  Trowbridge,   in  the  county  of  Wilts,  to  the  found  in  a  par- 
parish  of  Chatham,  in  the  county  of  Kent;     and   the  is^o^eySence 

of  his  having 
heen  horn  there ;  and  his  heing  maintained  by  that  parish  for  several  jiears,  and  after- 
wards occasionally  relieved  by  them  for  several  weeks  together,  does  not  amount  either  to 
^admis8ioo,9rto  coadusive  evidenee,  of  his  being  settled  there.   • 

SaMe,  that  relief  given  to  a  pauper  is  no  evidence  of  his  being  settled  in  the  relieving 
parish. 
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1827.        sessions,  on  appeal,  quashed  the  order,  subject  to  the 
JJp  "^        opinion  of  this  Court  upon  the  following  case  : — 

V.  The  pauper's  first  recollections  were  of  his  being  in  the 

Trowbridge.   ^Qfthouge  at  Chatham.     He  supposed  he  might  be  then 

about  four  or  five  years  old.  He  never  knew  his  father, 
and  his  mother  was  not  in  the  workhouse  with  him.  He 
stayed  in  the  workhouse  till  he  was  thirteen  or  fourteen, 
when  he  entered  on  board  a  man  of  war,  and  served  in 
various  ships  tiU  the  year  1814.  He  then  went  to  Trow- 
bridge, and  married  there.  Being  out  of  work  at  Trow- 
bridge, he  went  with  his  wife  to  the  workhouse  at  Chatham, 
where  he  stayed  more  than  three  weeks,  during  which 
time  he  was  maintained  there  by  the  parish  of  Chatham  ; 
and,  on  going  away,  was  furnished  by  the  parish  officers 
of  Chatham  with  1/.  in  money,  and  a  pair  of  shoes  for  him 
and  his  wife,  to  return  to  Trowbridge.  He  returned  there, 
and  remained  there  about  ten  years,  when,  being  again 
out  of  work,  he  went  to  Chatham  again,  with  his  wife  and 
family,  where  he  again  stayed  about  three  weeks  in  the 
workhouse;  and  while  there  was  again  maintained  by 
Chatham,  and  received  1/.  in  money,  and  a  pair  of  shoes 
foAiim,  his  wife,  and  each  of  his  children,  and  provisions 
to  return  to  Trowbridge  ;  at  the  same  time  he  was  desired 
by  the  Chatham  overseers  not  to  return  to  Chatham  again, 
without  an  order  or  a  pass.  He  then  returned  to  Trow- 
bridge, at  which  place  he  was  afterwards  relieved,  and 
thereupon  removed,  by  order  of  the  magistrates,  to  Chatham. 
The  parish  registers  of  Chatham  were  searched  by  the 
pauper,  but  no  entry  was  found  of  his  baptism,  nor  of  any 
persons  bearing  his  name. 

Bingham  and  Awdry,  in  support  of  the  order  of  ses- 
sions. The  sessions  were  right.  There  was  no  sufficient 
evidence  of  a  settlement  in  Chatham.  Relief  is  no  evi- 
dence of  settlement ;  at  least,  it  is  not  conclusive  evidence. 
It  was  held,  in  Rex  v.  Chatham  («),  that  giving  parish 

(a)  8  East,  498. 
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relief  to  a  paaper  within  the  parish^  was  no  evidence  of  his         ts^7» 
settlement  there;    and  in  that  instance   the  relief  was      The  Kino 

administered  at  one  time  for  a  fortni&:ht,  and  at  another  v- 

Trowbriooi. 
time  for  a  longer  period^  in  the  parish  workhouse.    That 

is  a  direct  authority  to  shew^  that  the  relief  given  to  this 
paaper  by  the  parish  officers  of  Chatham,  is  no  evidence 
of  his  being  settled  there.     Then  there  was  no  other  evi- 
dence ;  for  no  registry  of  his  baptism  could  be  found  at 
Chatham :  and  if  he  had  been  born  in  the  workhouse  of 
that  parish,  it  is  impossible  to  doubt  that  he  would  have 
been  baptized   there.      The   register  of  baptism   is  not 
indeed  alone,  sufficient  evidence  of  the  place  of  a  person's 
birth,  Rex  v.  North  Petherton  (a) ,  and  yet,  in  that  case, 
the  paaper  must  have  been  on  the  spot,  and  have  under- 
gone an  important  ceremony  there :  but  a  person  must  be 
presumed   to  have   been  baptized  somewhere ;    and   the 
natural  further  presumption  seems  to  be,  that  he  was  bom 
in  the  parish  in  which  he  appears  to  have  been  baptized. 
Again,  no  entry  was  found  at  Chatham  of  any  person 
bearing  the  pauper's  name ;  a  fact  which  furnishes  a  very 
strong  presumption,  that  he- was  not  of  a  Chatham  family. 
Considering  Chatham  as  a  depot  of  soldiers  and  saildht, 
who  are  continually  fluctuating,  arriving  there  from  all 
parts  of  the  world,  with  their  wives  and  children,  and» 
aflter  a  short  stay,  again  departing,  nothing  can  be  more 
probable  than  that  this  pauper  was  the  offspring  of  such 
parents,  born  and    baptized    in    some  distant,   perhaps 
foreign,  place,  and  brought  there,  and  soon  afterwards 
deserted  there  by  those  to  whom  he  belonged.     This  is  a 
mere  question  of  presumption  ;  and  this  short  view  of  the 
case  clearly  shews,  that  all  the  presumptions  that  can 
arise  from  the  facts,  are  against  the  idea  of  the  pauper's 
being  settled  at  Chatham.     But,  whatever  view  the  Court 
may  take  of  the  case,  they  cannot  overturn  the  decision  of 
the  sessions.    The  question  before  them  was  one  of  fact, 
which  it  was  peculiarly  within  their  province  to  decide ; 

(a)  8  D.  &  R.  325.     5  B.  &  C.  508. 
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1827.        they  have  decided  it,  and  this  Court  cannot  interfere. 
^'7^'       Rex  V.  Chatham  (a). 

The  Kino  ^  ^ 

V. 

Trowbridge.        Merewether,  Serjt.  contrk.    The  authority  of  the  case 

of  Rex  ▼.  Chatham,  and  the  propriety  of  the  doctrine  there 
laid  down,  respecting  the  effect  of  relief  as  evidence  of  a 
settlement,  cannot  be  impugned ;  but  the  present  case  is 
very  distinguishable  from  that,  and  therefore  cannot  be 
governed  by  it.  The  facts  here  found,  that  the  pauper's 
first  recollections  were  of  being  in  Chatham  workhouse, 
when  he  was  four  or  five  years  old,  and  that  he  remained 
there,  supported  by  the  parish,  until  he  was  thirteen  or 
fourteen  years  old,  are  decisive  to  shew  that  his  settlement 
is  in  that  parish.  The  old  rule  of  law  is,  that  where  the 
place  of  birth,  and  of  the  parents'  settlement,  are  unknown, 
the  first  known  place  of  abode  of  the  child,  is  the  place  of 
settlement,  Dalton,  c.  23 ;  and  it  was  laid  down  distinctly, 
by  Lord  Holt,  in  Banbury  v.  Broughton  (i),  that  the 
parish  in  which  a  child  is  first  found  must  provide  for  it, 
until  they  can  find  a  prior  settlement  for  it  elsewhere. 
Now,  the  present  case  falls  completely  within  these  rules ; 
for  Chatham,  being  the  first  known  place  of  the  pauper's 
abode,  and  that  parish  having  maintained  him  for  a  long 
course  of  years,  the  only  reasonable  presumption  to  be 
drawn  is,  that  he  was  born  there ;  and  the  consequence  will 
be,  that  he  is  settled  there.  The  principle  upon  which  it 
has  been  held,  that  relief  is  no  evidence  of  a  settlement  in 
the  relieving  parish,  seems  to  be,  that  it  may  have  been 
administered  to  the  individual  as  casual  poor,  which  is  an 
act  of  duty  and  necessity.  Thus,  where  a  case  from  the 
sessions  only  stated  the  bare  fact  of  a  pauper's  having 
received  relief  from  the  respondent  parish,  it  was  held  that 
this  was  not  even  prim&  facie  evidence  of  a  settlement 
there,  since  be  might  have  been  so  relieved  as  casual  poor, 
which  the  overseers  were  bound  to  do,  if  wanted,  whether 
the  pauper  were  settled  there  or  not.  Rex  v.  Chatterton  (c). 

(a)  8  East,  498.  (6)  Comb.  364.  (c)  2  East,  27. 
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The  doctrine,  then,  cannot  apply  to  cases  where  there  are 

facts  to  shew  that  the  relief  was  not  given  to  the  pauper     xheKiNo 

as  casual  poor,  or  as  an  act  of  necessity,  which  there  are  v- 

7R0WBB>IDGSa 

here ;  and  much  less  can  it  apply  where  the  relief  is  con- 
tinued even  while  the  pauper  is  in  anotl^er  parish,  which 
it  may  (airly  be  said  to  have  been  here ;  for  the  repeatedly 
supplying  the  pauper  with  money,  clothes,  and  provisions, 
for  hfs  journey  from  Chatham  to  Trowbridge,  was  in  effect 
idieving  him  in  Trowbridge ;  and,  coupled  with  the  re- 
peat^ly  receiving  and  relieving  him  at  Chatham,  upon  his 
coming  thither  from  Trowbridge,  amounted  to  a  complete 
admission  that  he  belonged  to  Chatham,  and  was  settled 
there.  With  respect  to  the  argument  that  this  Court 
hare  no  jurisdiction  in  this  case,  it  is  wholly  unfounded^ 
fiir  the  sessions  have  not  dealt  with  this  as  a  mere  question- 
offiict;  they  have  decided,  erroneously,  as  is  now  sub-^ 
mitted,  that  a  particular  legal  authority  was  applicable  to 
diis  case,  and  it  is  perfectly  competent  for  this  Court  to 
review  that  decision. 

Bay  LB  Y,  J. — If  the  decision  in  the  case  of  Rex  v. 
Chatham  (a)  is  law,  which  seems  not  to  be  denied,  relief  is 
no  evidence  of  a  settlement  in  the  relieving  parish ;  and 
then  the  sessions  could  not  act  upon  the  evidence  of  the 
relief  by  Chatham,  and  have  come  to  the  right  conclusion, 
in  h<dding  that  there  was  no  proof  of  the  pauper's  being 
settled  at  X3hatham.  It  does  not,  however,  appear  to  mo 
in  the  present  case  necessary  to  say,  that  relief  is  no  evi- 
dence of  a  settlement ;  because,  admitting  that  there  was 
some  evidence  of  a  settlement  at  Chatham,  the  effect  of 
that  evidence  was  a  question  for  the  sessions  to  decide  : 
and  as  th^  have  decided  it,  and  the  facts  of  the  case  do 
not,  in  my  opinion,  shew  that  their  decision  was  wrong,  I 
think  we  ought  not  to  interfere  to  disturb  it.  The  pauper 
is  first  found  in  the  workhouse,  at  Chatham.  By  what 
means  he  came  there,  does  not  appear.    Until  they  could 

(a)  8  East,  498. 
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1827.         ascertain  that  he  had  a  settlement  elsewhere,  the  parish 

Jj^^"^'^^      officers  of  Chatham  were  bound  to  maintain  him.     In  a 

V.  case  like  this,  the  discovering  another  place  of  settlement 

Teowbridge  .  ^j^^  j^jj  extremely  difficult  thing,  and  the  fact  of  Chatham 

relieving  the  pauper  in  the  interval,  was  no  evidence,  or  at 
least  not  conclusive  evidence,  of  his  being  settled  there. 
In  process  of  time  the  pauper  became  settled  at  Trowbridge^ 
and  received  relief  from  that  parish.  He  afterwards 
revisited  Chatham ;  but  how  did  the  officers  of  Chatham 
then  act  ?  They  relieved  him,  undoubtedly,  and  supplied 
him  with  money,  provisions,  and  clothes;  but  for  what 
purpose?  For  the  purpose  of  returning  him  to  Trow- 
bridge, and  at  the  same  time  telling  him  not  to  come  to 
Chatham  again,  without  an  order  or  a  pass.  I  think  it  is 
impossible  to  say  that  relief  given  by  Chatham,  under  snch 
circumstances,  and  for  such  a  purpose,  was  relief  given  to 
the  pauper  in  Trowbridge,  or  was  any  admission  that  he 
was  settled  and  belonged  to  Chatham ;  if  it  had  been,  it 
would  have  been  conclusive  against  the  latter  parish  ;  but 
as  it  seems  to  me,  it  had  no  such  effect.  I  cannot  concur 
in  the  argument  that  the  mere  fact  of  a  pauper  being  first 
found  in  a  particular  parish,  is  presumptive  evidence  of  his 
having  been  bom  there ;  and  if  the  cases  that  have  been 
referred  to,  go  that  length,  I,  for  one,  must  be  allowed  to 
doubt  their  authority.  Upon  the  whole  view  of  this  case 
I  am  of  opinion,  that  the  sessions  have  come  to  a  right 
conclusion,  and,  therefore,  that  their  order  ought  to  be 
confirmed. 

HoLROYD^  J.^  and  Littledale,  J.,  concurred. 

Order  of  Sessions  confirmed. 
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1827. 

The  King  v.  The  Inhabitants  of  Great  Bowden. 

X  WO  Justices,  by  their  order,  removed  John  Harding,      The  pauper 
Mary  his  wife,  and  their  two  children,  from  the  hamlet  of  keeper^for°a ' 

Sutton,  in  the  parish  of  Castor,  in  the  liberty  of  Peter-  P!?^f»  ^^^  ^ 
,  ,    .      ,  ^  -..T     1  P^*^  ^e  had 

boroQgb,  m  the  county  of  Northampton,  to  the  parish  of  no  objection. 

Great  Bowden,  in  the  county  of  Leicester  :   and  the  ses-  *°^  P"^  !**"* 

•*  on  as  ostler, 

sions,  on  appeal,  confirmed  the  order,  subject  to  the  opi-  ^ying,  that  he 

nion  of  this  Court  upon  the  following  case  :—  hil  to  hTvt  a 

The  pauper,  John  Harding,  came  to  Mr.  Hamshaw,  an  settlement. 
innkeeper,  residing  in  the  parish  of  Great  Bowden,  and  wages  wure 

asked  for  a  place.     Mr.  Hamshaw  had  no  obiection,  and  ^^®°»  ^^^  the 

...  pauper  was  to 

pot  him  on  as  ostler,  but  said  that  he  did  not  mean  him  to  have  what  he 

have  a  settlement,  as  the  parish  was  very  particular.    No  ^^^  o«il«. 

earnest  or  wages  were  given,  but  the  pauper  was  to  have  lodged  and 

what  he  got  as  ostler.     He  had  his  lodging  and  his  board  master's  "*    ^ 

in  his  master's  house.    The  pauper  could  have  left  at  any  house.   The 

time  he  pleased,  or  the  master  might  have  turned  him  have  left  at 

away  at  any  time.     The  pauper  lived  with  Mr.  Hamshaw  ^l^^^,  ^® 

as  ostler,  under  the  above  terms,  about  a  year  and  a  half,  the  master 

The  sessions  were  of  opinion  that  this  was  a  general  hiring,  ^^^  y^ 

followed  by  service  of  above  a  year,  and  that  the  master's  *^ay  at  any 

remarks  at  the  time  of  hiring  could  not  prevent  the  pauper  pauper  lived 

from  fifainine  a  settlement  thereby.  7'^^  ^®  »"*»- 

o  o  J  .  keeper  as 

ostler,  under 
Thesiger,  in  support  of  the  order  of  sessions.     The  ses-  |g®  *^^® 
sions  were  right.     This  was  a  general  hiring,  followed  by  than  a  year:— 
a  year's  service,  and  conferred  a  settlement.     This  will  be  thb  was  not  a 
denied  by  the  other  side  on  two  grounds ;  first,  because  general,  or 

«  1       •  o    t      t-  •  'It       ti'i  yearly  hiring, 

the  master  at  the  time  of  the  hinng  said  that  he  did  not  and  that  no 

mean  the  servant  to  have  a  settlement:  and  second,  because  settlement 

'  '  was  gained 

the  case  finds  that  the  servant  could  have  left  at  any  time  by  service 
he  pleased,  and  that  the  master  might  have  turned  him  ^^  ^^  "* 
away  at  any  time.     There  is  no  weight  in  either  of  those 
objections.     First,  the  mere  expression  by  the  master,  at 
the  time  of  the  hiring,  of  an  intention  to  prevent  the  servant 
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from  obtaining  a  settlement,  will  not  rebut  the  presump- 
tion of  a  general  hiring,  if  there  are  other  circumstances 
in  the  case  from  which  that  presumption  may  fairly  be 
drawn.     It  must  be  admitted,  that  a  bon&  fide  hiring  for  a 
shorter  time  than  a  year,  though  for  the  express  purpose  of 
preventing  the  servant  from  gaining  a  settlement,  is  lawful, 
and  will  operate  accordingly;  but  that  is  only  where  it  i6 
clear  from  the  terms  of  the  contract,  that  a  yearly  or  general 
hiring  was  not  intended.     In  Rex  v.  Mursley  (a),  where 
the  master  at  the  time  of  hiring,  told  the  servant  that  he 
should  not  gain  a  settlement  in  the  parish,  and  hired  him 
three  days  after  Michaelmas^  to  serve  until  the  Michaelmas 
following,  the  hiring  was  held  not  to  be  within  the  statute, 
although  the  sessions  found  that  such  transactions  were 
fraudulent  on  the  master's  part ;  ^*  for,"  as  Buller,  J.,  there 
observed,  *'  the  (ffciestion  of  fraud  only  arises,  where  in  truth 
there  is  a  hiring  for  a  year,  but  the  parties  endeavour  to 
colour  it,  in  order  to  prevent  the  pauper's  gaining  a  settle- 
ment."    Now,  the  question  of  fraud  arises  here,  for  there 
IS  in  truth  a  hiring  for  a  year,  that  is,  there  is  an  indefinite 
or  general  hiring,  which  the  law  makes  a  hiring  for  a  year; 
therefore,  this  case  comes  within  the  exception  mentioned 
by  Buller,  J.,  ih  Rex  v.  Mursley,  and  also  within  the  de- 
cision in  Rex  v.  Milwich  (i),  where  it  was  held,  that  if  an 
agreement  be  merely  colourable,  for  the  purpose  of  avoid- 
ing a  settlement,  but  be  in  substance  a  hiring  for  a  year,  a 
settlement  will  be  gained  by  it.     All  the  facts  of  this  case 
shew  that  a  hiring  for  a  year  was  contemplated,  and  none 
more  strongly  than  the  master's  declaration,  that  he  did  not 
mean  the  pauper  to  have  a  settlement ;  because,  if  he  knew 
that  the  hiring  was  for  less  than  a  year,  it  was  perfectly 
unnecessary  to  say  any  thing  about  a  settlement,  inasmuch 
as  a  settlement  under  such  a  hiring  could  not  by  possibility 
be  acquired.     Second,  the  statements  in  the  case,  that  the 
servant  could  have  left  at  any  time,  and  that  the  master 
could  have  discharged  him  at  any  time,  do  not  afiect  the 

(0)  1  T.  R.  694.     2  Bolt.  240.        (fr)  Burr.  S.  C.  433.     2  Bott.  210. 
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tetdement,  because  they  are  mere  findings  q£-  matters  of        1827. 
iact  by  the  sessions,  and  formed  no  part  of  the  contract     j^^  j^^^^ 
made  between  the  parties.     If  they  had  been  parcel  of  the  v, 

Oreat 

terms  of  the  contract,  the  case  of  Rex  v.  Christ's,  York  (a),      Bowdew, 
would  hare  been  decisive  of  this  case ;  because  it  was  there 
held,  that  where  a  pauper  went  to  service  '^  for  meat  and 
clothes,  as  long  as  he  had  a  mind  to  stop,"  and  stopped 
two  years,  there  was  no  hiring  for  a  year,  and  no  settle- 
ment gained.     But  there  it  was  part  of  the  contract,  that 
the  pauper  might  quit  when  he  pleased ;  here,  that  was  nO 
part  of  the  contract.    The  fact  is  merely  found,  as  a  fact, 
by  the  sessions,  and  as  such  it  does  not  affect  the  question ; 
because,  under  every  general  hiring,  it  is  in  the  power  of 
either    party  to  terminate  the  connexion  whenever  he 
pleases.     Upon  this  point.  Rex  v.  Stockbridge  (b),  is  an 
express  authority.    There,  a  boy  went  Aito  an  inn  yard, 
and  asked  the  master  whether  he  wanted  a  boot-catcher 
and  driyer,  and  being  answered  yes,  replied,  he  should  be 
glad  to  serve  him,  and  was  ordered  to  take  care  of  the 
horses,  and  not  to  drive  them  too  hard,  and  no  mentioti 
was  made  of  meat,  drink,  washing,  and  lodging,  but  he 
was  found  in  them,  and  received  no  wages.     That  was 
adjudged  a  hiring  for  a  year;   and  the  opinion  of  the 
master  and  servant  as  to  their  being  entitled  to  separate  at 
pleasure,  or  bound  to  continue  during  the  year,  was  held 
to  make  no  difference  in  the  case. 

Nolan,  contr^,  was  stopped  by  the  Court. 

Baylet,  J. — I  am  of  opinion  that  it  was  part  of  the 
contract  between  the  parties  in  this  case,  that  each  -should 
be  at  liberty  to  terminate  th^  connexion  whenever  he 
thought  proper.  The  sessions  have  stated  that  fact  to  us, 
and  have  stated  it,  in  my  opinion,  not  as  a  finding  of  thi^ 
own  merely,  but  as  the  law  existing  in  the  case ;  which 

(b)  5  D.  &  R.  314<    3  B.  &  €.         (6)  Bart.  S.  C  759.  2  Bott.  348. 
459. 
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1827.        could  only  arise  out  of  the  contract.     I  do  not  consider 
S^:^'       that,  under  a  general  hiring,  the  parties  are  at  liberty  to 
v.  separate  when  they  please ;  on  the  contrary,  I  think  the 

J^^*^^^        one  is  bound  to  serve,   and  the  other  bound  to  employ,  for 
a  year :  and  that,  if  that  is  not  the  understanding,  the 
hiring  is  not  general,  but  is  a  hiring  for  a  less  period  than 
a  year.     A  general  hiring  is,  in  contemplation  of  law,  a 
hiring  for  a  year  ;  but  this  is  not  a  general  hiring.     This  is 
like  the  case  of  Rex  v,   Trowbridge,  decided  in  Easter 
term,  1816,  but  not  reported  ;  where  this  Court  held  that 
a  hiring  '^  for  as  long  time  as  the  pauper  pleased,"  was  a 
hiring  at  will,  and  rebutted  the  presumption  of  a  hiring  for  a 
year(a).  This  was  a  hiring  '^  for  as  longtime  as  the  pauper 
pleased,"  for  the  sessions  inform  us  that  it  was  part  of  the 
contract,  that  the  pauper  might  leave  whenever  he  pleased, 
and  that  the  mister  might  discharge  him  whenever  he 
pleased.    That  being  the  case,  there  was  no  hiring,  either 
expressly  or  by  implication,  for  a  year,  but  there  was  a 
hiring  for  a  less  period  than  a  year,  and  service  under  such 
a  hiring  confers  no  settlement.     It  seems  to  me,  therefore, 
clearly,  that  the  sessions  have  come  to  a  wrong  conclusion 
in  this  case,  and  that  their  order  must  be  quashed. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Order  of  Sessions  quashed. 

(fl)  Cited  by  BayUy,  J.,  in  Rex  v.  Chritts\  York,  5  D.  &  R.  314.    3 
B.  &  C.  459. 


The  King  v.  the  Inhabitants  of  Ynyscynhaiarn. 

The  interest  J[  WQ  justices,  by  their  order,  removed  Hugh  Hughes, 
from  year  to  Mart/  his  wife,  and  their  five  children,  from  the  parish  of 
exeJutrix^of  ^  Aberdaron,  to  the  parish  of  Ynyscynhaiarn,  both  in  the 

such  tenant,     county  of  Carnarvon.     On  appeal,  the  sessions  confirmed 
of  an  estate 

under  10/.  a  year,  passes  to  her  husband  on  Uieir  marriage  by  operation  of  law,  and  he 
acquires  a  settlement  by  40  days'  residence  upon  the  estate. 


The  Kino 

V. 

rsc 

HAIARN. 
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the  order^  subject  to  the  opinion  of  this  Court  upon  the         1827. 

following  case : — 

Hugh  Prichard,  the  pauper's  father,  was  born  in  the 

appellant  parish  of  Ynyscynhaiarn.    The  pauper  gained     ^^^^^p^*' 
no  settlement  in  his  own  right.    One  Hugh  Williamsf^the 
father  of  one  Elizabeth  Hughes,  hereinafter-named,  re- 
sided as  tenant  of  a  small  farm,  called  Peny  Cwin,  in  the 
parish  of  Aberdaron,  and  which  he  held  at  the  rent  of 
31.5$.  per  annum,  and  died  thereon,  the  9th  of  June,  1782. 
Premos  to  the  said  Hugh  Williams'  death,  he  made  a 
will,  dated  the  23rd  of  May,  1782,  bequeathing  all  his 
personal  estate  and  effects,  subject  to  the  payment  of 
small  legacies,  to  his  daughter  the  said  Elizabeth  Hughes, 
before  named,  and  appointed  her  sole  executrix  thereof. 
Elizabeth  Hughes  continued  to  reside  at  jPeny  Cwin,  from 
the  time  of  her  father's  death  until  the  time  of  her  mar- 
riage, as  after  mentioned.     Hugh  Prichard,  the  pauper's 
fcther,  never  saw  Hugh  Williams.    The  first  time  Hugh 
Prichard  saw  the  said  Elizabeth  Hughes  was,  when  on 
her  return  after  taking  her  land.     On  the  27th  of  July, 
1782,  Hugh  Prichard   married  Elizabeth  Hughes,  and 
thereupon  went  to  reside  with  her  at  Peny  Cwin,  where 
they  continued  many  years.     Elizabeth,  the  wife  of  Hugh 
Prichard,  proved  her  said  father's  will  on  the  23rd  of 
May,  1783.     Hugh   Williams  never  paid  any  taxes  in 
Aberdaron,  nor  did  Elizabeth  Hughes  while  sole,  nor  the 
said  Hugh  Prichard  after  his  marriage  (except  county 
bridge  rate),  until  after  the  year  1796;  and  Hugh  Pri- 
chard  never  paid  more  rent  for  Peny  Cwin,  than  11, 18s. 

Russell,  Serjeant,  in  support  of  the  order  of  sessions. 
The  case  finds  that  the  pauperis  wife  *'  took  the  land" 
between  the  period  of  her  father's  death  and  that  of  her 
marriage.  At  that  time  some  estate  in  the  land  had 
already  vested  in  her  as  executrix,  therefore  that  was  a 
re-taking,  the  effect  of  which  was  that  she  then  surrendered 
the  estate  which  she  had  previously  taken  under  the  will, 

VOL.   1.  c 
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1827.        ja;id  became  merely  tenant  from  year  to  year,  of  premises 
The  kiNo      '^ot  worth  10/.  a-year.     If  so,  her  interest  in  the  land  did 
^'  not  vest  in  her  husband  by  their  marriage,  so  as  to  confer 

uAiARN.  a  settlement  upon  him  by  residence  for  40  days  upon  it. 
It  has,  indeed,  been  held,  that  where  a  woman,  before 
marriage,  purchased  a  leasehold  estate  for  6/.,  the  estate, 
on  her  marriage,  vested  by  operation  of  law  in  her  hus- 
band, who  gained  a  settlement  by  a  40  days'  residence ; 
Rex  V.  Ilmington  {a) ;  but  there  the  estate  purchased  was 
a  lease  for  years  :  and  there  is  no  case  which  has  decided, 
that  a  mere  tenancy  from  year  to  year  will  have  the  same 
operation.  Besides,  it  is  quite  equivocal  and  uncertain 
upon  the  face  of  this  case,  what  interest,  if  any,  the  father 
of  the  pauper's  wife  had  in  the  land,  or  could  bequeath  at 
his  death  ;  and  before  the  Court  can  say  that  such  an 
interest  passed  to  the  daughter  as  vested  in  her  husband 
on  their  marriage,  they  must  at  least  know  what  interest 
there  was  in  the  father,  from  whom  the  daughter  took. 

R,  V.  Richards,  contr^.  The  case  finds  that  the  father 
resided  on  a  farm  as  tenant,  and  held  it  at  the  rent  of 
3/.  55. ;  that  he  bequeathed  all  his  estate  and  effects  to 
his  daughter ;  and  that  she  continued  to  reside  on  the 
farm,  from  the  time  of  his  death  until  her  marriage. 
The  taking  of  the  land,  afterwards  mentioned,  clearly 
means  the  taking  as  executrix  under  the  will.  It  must^ 
therefore,  be  presumed,  that  the  father  had  such  an  interest 
in  the  farm  as  he  could|devise,  and  the  daughter  could  take, 
as  an  estate  for  years;  and  if  so,  that  clearly  vested  in  the 
husband  by  operation  of  law  by  the  marriage,  and  a  40 
days'  residence  on  the  farm,  though  its  value  was  under 
10/.  a-year,  gave  him  a  settlement.  But,  even  if  the 
daughter  re-took  the  land,  and  was  interested  in  it,  not  as 
executrix,  but  in  some  other  mode,  her  interest,  be  it  what 
it  might,  vested  in  her  husband  as  her  assignee  by  oper- 
ation of  law.     If  that  interest  was  an  estate  for  years,  it  is 

(a)  Burr.  S.  C.  566.    2Bott.4n. 


HAIABN. 
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adinitted,  upon  the  aathority  of  Rex  v.  Ilmington  {a),        1827. 
that  it  conferred  a  settlement  on  her  husband ;  and  Rex     xhTKiNo 

▼.  Jieiherseal  (6),  and  Rex  v.  Stone  {c),  are  authorities  to  v. 

shew,  that  if  her  interest  was  only  a  tenancy  from  year  to 

year,  the  result  would  be  the  same. 

Batlby,  J. — I  think  it  must  be  inferred,  from  the  facts 

of  this  case,  considering  them  altogether,  that  the  pauper's 

wife  took  the  land,  under  her  father's  will,  as  tenant  from 

year  to  year.     If  so,  her  interest  in  the  land  passed  to  the 

pauper  upon  their  marriage,  by  operation  of  law,  and  a 

40  days'  residence  upon  it  conferred  a  settlement  on  him. 

fiery.  Stone,  is  an  authority  expressly  in  point  in  this  view 

of  the  case,  because  it  was  there  held  that  the  executor  of 

a  tenant  from  year  to  year,  of  an  estate  under  10/.  a-year, 

might  gain  a  settlement  by  residing  on  it  40  days,  though 

he  had  not  proved  the  will  at  the  time ;  and  the  husband 

of  an  executrix,  becoming  by  operation  of  law  the  assignee 

of  her  interest,  must  stand  in  precisely  the  same  situation 

as  the  executrix  herself.    Then,  whether  the  pauper's  wife 

took  as  executrix,    or  took  anew  in  her  own  right  as 

tenant,  is  perfectly  immaterial,  because  her  interest  equally 

passed  to  her  husband  by  operation  of  law.    This  point 

was  considered  in  Rex  v.  Houghton  le  Spring  (d),  where 

a  distinction  was  taken  between  the  cases  where  a  party 

came  to  his  property  by  liis  own  act,  or  by  operation 

of  law.    It  was  there  said  to  be  the  established  rule,  that 

though  a  person  cannot  acquire  a  settlement  by  2l  purchase 

for  less  than  301.  paid,  yet  if  he  take  such  estate  by  devise, 

he  may.    So,  though  he  cannot  gain  a  settlement  by 

renting  a  tenement  of  less  value  than  10/.  a-year,  yet,  if 

such  estate  devolve  upon  him  by  operation  of  law,  he  may 

acquire  a  settlement  by  40  days'  residence  upon  it;  and 

it  signifies  not,  whether  he  be  a  tenant  from  year  to  year, 

or  a  tenant  for  a  term  of  years,  the  distinction  being  one 

(a)  Burr.  S.  C.  566    2  Bott.  471 ,  (c)  6  T.  R.  295. 

(6)  4T.  R.  258.  *  id)  1  East,  250. 
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of  words  rather  than  of  substance  (a).    I  am,  therefore,  of 
opinion,  that  the  pauper  acquired  a  settlement  in  Aber- 
^-  daron,  by  40  days'  residence  upon  the  farm  in  that  parish, 

uAiARN.  whether  his  wife  was  interested  in  it  as  executrix,  or  as  a 
new  tenant,  and  whether  for  a  term  of  years  or  as  yearly 
tenant  only;  and  therefore,  that  the  order  of  sessions  must 
be  quashed. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Order  of  Sessions  quashed  (6). 

(fl)  Doe  dem.  Westmoreland  v.  Smith,  post. 
(A)  Vide  Lewin's  Settlement  Law,  404,  et  seq.,  and  the  cases 

there  collected. 


The  King  v.  The  Inhabitants  of  Kingswinforo. 

canal  passes  -"^  ^  ^^^  made  for  the  relief  of  the  poor  of  the  parish  of 
through  seve-  Kingswinford,  in  the  county  of  Stafibrd  ;  the  Company  of 
and^Uie^ton-     Proprietors  of  the  Dudley  Canal  Navigation,  were  assessed 

nage  dues        as  follows:— 

earned  in  each    ^^     ,,         ^        ,  ^  a  t       i  t* 

vary  in  Dudley  Canal  Company,    ^  Annual  value,  Kate, 

amount,  the      f^^  ^anal,  reservoirs,  bath,     f  604/.  2s.  2d.         251.  ^s.  4d. 

proprietors  of  '  '  '      J 

the  canal  must  tonnage  dues,  &c.  ^ 

poorof  ea^h  ^  ^^^  sessions,  on  appeal,  reduced  the  rate  to  9/.  I6s,  lid., 
parish  in  pro-  subject  to  the  opinion  of  this  Court,  upon  a  similar  case  to 
amount  of  ton-  that  stated  in  Rex,  v.  I'he  Dudley  Canal  Company  (c),with 

nage  dues  ac-  the  following  additions  :— 
tually  earned  .    ^ 

there,  and  not  The  said  Company  of  Proprietors,  are  empowered  to 
the^proportton  ^^^^  different  rates  of  tonnage  upon  those  parts  of  the  said 
of  the  whole  canal,  which  are  made  under  each  of  the  said  recited  acts 
along  the  ^^  ^^^  16th,  26th,  and  33rd  Geo.  3.     The  land  occupied 

whole  line  of     by  the  said  Company  of  Proprietors,   in   the  said  parish 

of  Kingswinford,  for  the   purposes  of  the  said  canal,  is 

(c)  7  D.  &  R.  466. 
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]2a.  2r.  36p. ;   the  whole  of  Tvhicb  was  taken  under  the 
said  recited  act  of  16  Geo.  3,  and  is  one  twelfth  part  of  the      jlie  Kikc 
land  occupied  by  the  said  Company  of  Proprietors,  for  the  v- 

purposes  of  the  whole  of  the  Dudley  Canal,  made  under  fokd. 
the  said  recited  acts  of  16th,  25th,  and  33rd  Geo.  3 ;  and 
extending  through  the  several  parishes  of  Kings winford, 
Dudley,  Tipton,  Sedgley,  Rowley  Regis,  Hales  Owen,  and 
Northfield.  The  account  of  the  tonnages  aiising  upon  the 
whole  of  the  canal,  made  under  the  said  recited  acts,  and 
of  the  expenses  and  outgoings  thereon,  is  kept  as  one 
joint  concern,  and  not  separately,  and  the  profits  of  the 
whole  are  divided  among  the  proprietors,  generally,  ac- 
cording to  their  shares  therein*  The  total  amount  of 
tonnage  received  by  the  said  Company  of  Proprietors  for 
the  last  year,  on  the  whole  of  the  said  canal,  after  deduct- 
ing the  expenses,  is  6670/.  135.  Id.;  one  twelfth  part  of 
which  is  472/.  lis.  Id.,  a  rate  on  one  half  of  which  sum, 
(236/. 55.  6d.),  at  lOrf.  in  the  pound,  is  9/.  I65.  lid.:  to 
which  the  sessions  have  reduced  the  rate.  The  tonnage 
received  during  the  same  period  for  goods,  &c.,  carried  on 
that  part  of  the  said  canal,  made  under  the  said  recited  act 
of  16  Geo.  3,  which  is  situate  in  the  parish  of  Kings- 
wioford,  after  deducting  expenses,  is  1208/.  45.  4d.,  and  a 
rate  made  on  the  half  of  that  sum  (604/.  25.  2d.),  at  lOd. 
in  the  pound,  is  25/.  35.  4d. ;  at  which  sum,  the  said  Com- 
pany of  Proprietors  are  rated. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  different  parts  or  extensions  of  the  said  canal,  made 
nnder  the  several  hereinbefore  recited  Acts  of  Parliament, 
ought  to  be  taken  as  one  joint  concern,  as  far  as  relates  to 
the  poor  rates,  or  whether  that  part  thereof  made  under 
16  Geo.  3,  ought  to  be  rated  as  a  distinct  and  separate 
concern.  If  the  Court  should  be  of  opinion  that  the  dif- 
ferent parts  or  extensions  of  the  said  canal,  made  under  thia 
acts  of  16th,  25th,  and  33rd  Geo.  3,  form  one  joint  con- 
cern for  the  purpose  of  rating,  the  order  of  sessions  to  be 
confirmed.    But  if  they  should  be  of  opinion  that  such 
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1827.        part  of  the  said  canal,    as  was  made  under  the  act  16 

The  Kino      ^^^'  ^'  ought  to  be  rated  to  the  parishes  through  which 

V*  it  passes,  as  a  separate  concern,  then  the  order  of  sessions 

FORD*        ^  ^  reversed,  and  the  amount  of  the  rate  to  be  altered  to 

26/*  35.  4d. 

Russell,  Seijt.,  and  Whateley,  in  support  of  the  order 
of  sessions.      The  Dudley  Canal  Company  are  the  pro- 
prietors of  three  lines  of  canal,  each  made  under  a  separate 
act  of  parliament ;  but  the  three  were  afterwards  incorpo- 
rated into  one,  and  now  fortti  one  joint  concern :  for  the 
receipts  and  expenses  in  respect  of  each  are  kept  in  one 
account,  and  the  profits  arising  from  them  all  are  divided, 
generally,  among  the  proprietors.  The  canal  passes  through 
several  parishes,'  to  all  of  which  the  proprietors  admit  that 
they  are  rateable;  but  they  contend  that  the  ca:nal  should 
be  rated  to  all  the  parishes  as  one  joint  concern,  for  a  pro- 
portion of  the  whole  profits,  and  not  to  each  separately, 
for  the  amount  of  the  profits  earned  in  each  separate 
parish.    The  latter  mode  has  been  adopted  in  the  parish 
of  Kingswinford,  and  if  that  principle  is  to  be  acted  upon 
generally,  infinite  confusion  and  difficulty  will  be  the  con- 
sequence.   The  tolls  which  are  collected  for  goods  which 
pass  through  this  particular  parish,  are  payable  as  a  com- 
pensation for  the  use  of  the  whole  line  of  the  canal,  and 
not  merely  of  that  part  which  lies  in  that  parish.    The 
proprietors  of  the  canal  are  rateable  only  as  the  occupiers 
of  the  canal,  or  of  land  covered  with  water,  for  their  tolls, 
as  profits  arising  out  of  the  land  so  occupied.    They  are 
rateable,   therefore,   in  every  parish  through  which  the 
canal  passes,  in  respect  of  the  land  there  situate  and  so 
used  for  the  canal.    The  true  principle  of  rateability  is 
this : — the  land  is  (o  be  rated  to  the  relief  of  the  poor  in 
the  parish  where  it  is  productive  of  profit  to  the  pro- 
prietor, and  in  proportion  to  that  profit ;  which  may  be 
considered  in  the  nature  of  a  rent,  received  by  the  pro- 
prietor for  Uie  use  of  his  land  within  the  parish.    The 
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proprietor  of  a  navigation,  is  to  contribute  in  respect  of  the        1827. 
profits  of  the  land  extending  probably,  through  many  pa*      rj^^  ^^^ 
ikhes,  and  he  is  to  pay  to  each  of  those  parishes  in  respect  v. 

of  the  land  locally  sitaate  within  it.    These  are  principles        poRp, 
wtttch  have  been  laid  down  in  all  the  recent  cases  upon 
this  subject :  Rex  v.  Milton  (a).  Rex  v.  The  Trent  and 
Mersey  Canal  Company  (ft),  Rex  v.  Palmer  {c).  Rex  v. 
Hk  Oxf&rd  Canal  Company  (d).    .  Here  the  whole  land 
occupied  by  the  canal  contributes  to  produce  the  entire 
umrant  of  the  toUs,  and  the  proprietors  ought  not  to  be 
iMCflscd  at  that  amoont  in  any  one  of  the  parishes  through 
which  the  canal  passes.    The  profit  must  be  estimated 
with  reference  to  the  whole  line  of  the  canaL     If  a  canal 
iqns  through  six  parishes,  and  a  particular  toll  is  payable 
forgoing  through  one  df  those  parishes,  the  toll  is  not 
to  be  considered  as  earned  altogether  in  that  one  parish, 
bat  in  the  whole  six*      In  Rex  v.  I'he  Oxford  Canal 
Cmpaf^,  where  the  Company  were  entitled  to  mileage 
dsties  upon  goods  passing  along  their  own  canal,  and  to 
compensation  duties  upon  goods  passing  out  of  other  canals 
into  theirs,  the  Court  held  that  the  Company  were  rateable 
for  the  whole  amount  produced  along  the  whole  line  of  the 
canal.  lxkRexY.EarlPortmore{e)j  it  was  held  that  the  pro- 
prietors of  a  river  navigation,  were  rateable  to  the  relief  of 
the  poor  ia  a  parish  through  which  the  navigation  passed 
(though  no  riverage  dues  were  received  in  such  parish), 
in  piopc^OB  to  their  profits  upon  the  whole  line  of  navi- 
gation.    Suppose  a  canal  runs  through  the  parishes  A., 
B.,  C.,and  D.,  and  the  principal  traffic  is  from  A.  to  D., 
from  which  the  boats  must  necessarily  pass  through  B. 
and  C. ;  and  suppose  that  in  B.  and  C.  there  is  a  heavier 
toll  imposed,  in  consequence  of  there  being  more  locks, 
or  other  expenses,  there :  it  cannot  be  contended  in  that 
case,  that  the  tolls  imposed  in  B.  and  C.  are  earned  there; 

(«)  3B.kA.  112.  (c)2D.&R.793.  1B.&C.536. 

(§)  2  Dw  &  R. 762.     1  B.  &C.         (rf)  6  D.&R.  86.  4 B.  &  C.  74. 

545.  (e)2D.&R,798.  1B.&C.551. 
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1827.        they  are  in  fact  the  profits  of  the  whole  canal,  for  which 

^^y*',       B.  and  C.  are  entitled  to  a  proportionate  share^  in  respect 

V.  of  the  quantity  of  land  in  each;  and  it  would  make  no 

swm-     difference  that  the  part  of  the  canal  between  B.  and  C. 

was  made  first,  for  the  profits  could  not  be  realised  until 

the  whole  canal  was  complete. 

Shutt  and  M*  Mahon,  contr^,  were  stopped  by  the  Court. 

Bayley,  J. — It  appears  to  me  that  the  sessions,  in 
reducing  the  rate  to  which  this  Comf>any  were  originally 
assessed,  have  not  proceeded  upon  the  right  rule.  The 
Company  are  rateable  as  the  occupiers  of  land  in  the  dif- 
ferent parishes  through  which  the  canal  passes.  Tolls,  eo 
Nomine,  are  not  rateable;  but  the  subject-matter  out  of 
which  tolls  arise  may  be  rated,  and  that  in  the  present 
case  is  the  land  used  as  a  canal.  The  land  used  in  making 
this  canal,  therefore,  is  properly  the  subject  of  rate  in  every 
parish  through  which  the  canal  passes ;  and  the  rate  is  to 
be  apportioned  to  the  amount  of  the  profit  earned  by  the 
canal  in  each  respective  parish.  Here  there  is  a  long  line 
of  canal,  forming  one  joint  concern,  the  expenses  and 
profits  of  which  are  furnished  from,  and  paid  into,  one 
common  purse ;  but  the  canal  passes  through  several 
parishes,  and  the  profits  may  be  earned  unequally,  more 
in  one  parish  and  less  in  another ;  and  if  so,  the  contribu- 
tions made  to  the  parishes  ought  to  be  unequal  also,  more 
to  one  and  less  to  another,  in  proportion  to  the  profits 
earned  in  each.  The  true  principle  upon  which  the  pro- 
prietors of  a  canal  ought  to  be  rated  is,  in  proportion  to 
the  profit  which  the  canal  yields,  with  respect  to  the  use 
of  the  land  in  every  parish  through  which  it  passes.  This 
Company  have  not  been  rated  according  to  that  principle ; 
the  rate  therefore  is  bad,  and  must  be  increased  to  the 
amount  stated  in  the  case.  The  distance  which  a  canal 
runs  through  a  particular  parish,  is  not  the  proper  criterion 
of  rate,  but  the  profit  which  it  earns  within  that  parish ; 


The  Kino 


BEFORE    MICHAELMAS    TERM^    VIII.    GEO.    IV.  25 

unless  the  profit  earned  in  every  parish  through  which  it         i82r. 
rnos  is  equal,  and  the  whole  profit  is  produced  equally 
along  the  whole  line  of  the  canal:  in  which  case,  the      *"^»? 
distance  would  be  the  proper  criterion.     It  will  eventually     K^^cswik. 
be  DO  injury  to  the  Company,  to  increase  this  rate  accord- 
ing to  the  amount  of  tonnage  earned  in  the  parish  of 
Kingswinford,  because  they  will  of  course  procure  the 
rates  in  the  other  parishes  to  be  lowered^  according  to  the 
real  proportion  of  tonnage  earned  in  each ;  and  the  result 
will  be,  that  the  Company  will  be  assessed  to  the  same 
amount,  but  in  difr6Knt  proportions.      For  these  reasons, 
I  am  of  opinion,  that  the  order  of  sessions  must  be 
qaashed,  and  the  rate  amended,  by  increasing  it  from 
9/.  16«.  n  J.,  to  26/.  35.  4rf. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Order  of  Sessions  quashed,  and  the 
Rate  amended  accordingly. 


The  King  v.  The  Inhabitants  of  Lytchet 

Matravers. 

1  WO  Justices,  by  their  order,  removed  haac  Orchard      A  pauper, 
9JidPrudence  his  wife,  from  the  parish  of  Lytchet  Matravers,  JJf^d  Wm^lf 
in  the  county  of  Dorset,  to  the  parish  of  Saint  James,  in  by  contract  to 
the  town  and  county  of  Poole ;  and  the  sessions,  on  appeal,  ^  ship  trading 
quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  |o  ?^^??,^" 
the  following  case : —  he  was  so  serv- 

The  pauper  never  acquired  any  settlement  in  his  own  }j^^\^||j^2r 

right.     His  father  was  settled  in  the  parish  of  Lytchet  his  father  ac- 
quired a  new 
settlement.    After  he  had  attained  21,  the  pauper  returned  to  his  Other's  house: — 
Held,  that  the  pauper  was  not  emancipated  when  his  father  acquired  the  new  settle- 
ment, and  that  his  settlement  shifted  with  that  of  his  father. 
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MatraTers,  and  while  he  was  iso  settledy  the  pauper  hired 
•j^g^Q     himself  by  contract  to  serve  for  two  summers  and  a  winter 
V'  on  board  a  ship  trading  to  Newfoundland.     In  the  month 

Matbavbrs*  of  February  or  March^  1816,  being  then  20  years  of  age, 
he  entered  upon  that  service,  in  which  he  continued  during 
the  stipulated  time.  There  was  no  evidence  that  his  father 
ever  exercised  any  control  over  him  during  the  period  of 
lus  service.  He  attained  the  age  of  21  years  before  his 
return  iVom  the  voyage.  Shortly  after  he  had  left  this 
country,  and  before  he  had  attained  the  age  of  21  years, 
his  father  acquired  a  settlement  in  Vie  parish  of  Saint 
James,  in  the  town  and  county  of  Poole.  On  the  pauper's 
return  from  Newfoundland,  he  went  to  reside  in  his  father's 
house,  who  before  that  time  had  left  Poole,  and  returned 
to  Ly tchet.  After  a  few  weeks  he  left  his  father's  residence, 
and  lived  with  his  sister,  working  on  his  own  account,  as 
well  there,  as  during  his  residence  with  his  father.  The 
sessions  were  of  opinion,  that  the  pauper  was  emancipated 
at  the  time  when  his  father  acquired  the  settlement  in 

*  ■ 

Poole. 

Barstow,  in  support  of  the  order  of  sessions.  The 
sessions  have  come  to  the  right  conclusion.  The  pauper 
was  emancipated  at  the  time  when  his  father  acquired  his 
settlement  at  Poole.  The  cases  that  will  be  relied  on  by 
the  other  side,  as  shewing  that  the  pauper  in  this  case  was 
not  emancipated,  are  Rex  v.  Huggate  (a),  and  Rex  v. 
Wilmington  (6).  In  the  former,  the  pauper  was  bound 
apprentice  to  a  certificated  man,  and  during  his  apprentice- 
ship, he  being  of  the  age  of  18,  his  father  gained  a  new 
settlement ;  and  the  pauper  did  not  return  to  his  father's 
house  until  after  he  was  21 :  it  was  held,  that  he  was  not 
emancipated,  and  that  his  settlement  followed  the  new 
settlement  of  his  father.  But  the  facts  of  that  case  were 
materially  different  from  those  of  the  present.  In  the  first 
place,  the  pauper  there  could  not  by  possibility  gain  a 

(a)  2  B.  &  A.  582.  (b)  5  B.  &  A.  525.  1  D.  &  H.  140. 
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Bettlement  by  semce  under  die  apprelititeehip,  because  hid        1827. 
flmter  was  a  ceitifieated  person;   therefore  the  pauper's     Jr^^^ 
domicile  continued  to  be  in  his  father's  house :   and  in  the  v. 

second,  he  was  in  the  habit  of  frequently  visiting  his  father  m^T^y^^. 
doing  the  period  of  his  apprenticeship,  and  once  resided 
widi  his  father  for  a  considerable  time,  in  consequence  of 
ill  heskh.  In  Rex  v.  Wilmington,  on  a  question  of  eman- 
cipation, the  Court  laid  down  this  general  rule,  in  order  to 
ddude  discussions  in  particular  cases  in  future  ;  ''  that  no 
emancipation  is  eflTected  during  minority,  excepting  by 
marriage,  becoming  the  head  of  another  family,  or  contract- 
ing a  relation,  such  as  wholly  and  permanently  to  exclude 
the  father's  controL''  The  pauper  there  was  held  not  to  be 
emancipated,  but  the  facts  there  were  very  different  from 
those  in  the  present  case ;  f or  there  the  pauper  was  a  mole- 
catcher,  not  having  ^tered  into  any  regular  contract  of 
Berrice,  and  he  occasionally  visited  his  father  while  he 
worked  as  a  mole-Catcher>  and  once  slept  at  his  father's 
house*  With  respect  to  the  general  rule  just  cited,  the 
present  case  does  not  seem  to  be  affected  by  it,  for  the  cir- 
cumstances all  concur  to  shew,  that  the  pauper  here  did 
contract  a  relation,  so  as  wholly  and  permanently  to  exclude 
his  father's  control.  Having  once  done  that,  and  continued 
in  that  relation  until  he  was  21  years  old,  his  emancipation 
became  perfect,  and  related  back  to  the  period  >rhen  he  | 

contracted  that  relation ;  Rex  v.  Rotherfield  Greys  (a)» 
where  Bayley,  J.,  said,  **  In  order  to  constitute  emancipa- 
tion, the  son  is  to  be  wholly  and  permanently  free  from  the 
&ther*8  control.  Entering  into  the  army  subjects  him  to 
the  control  of  the  crown,  so  long  as  he  continues  in  that 
serrice ;  and  if  he  remains  in  the  army  until  after  he  is  of 
the  age  of  21,  then  his  emancipation  is  perfect,  audit 
would  relate  back  to  the  time  when  he  originally  enlisted/' 

Gambier,  contril.  Unless  the  doctrine  of  relation  can  be 
prayed  in  aid  of  this  case,  it  is  impossible  to  say  that  this 

(a)  2  D.  &  R.  628.     1  B.  &  C.  345. 
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^^T'-        pauper  was  emancipated  at  the  time  when  his  father  ac- 

The  King      quired  the  settlement  at  Poole,  because  he  was  then  under 

V.  2irrQ  •  and  it  is  submitted,  first,  that  the  doctrine  of  relation 

LrtCHET         . 

Math  avers,    is  at  all  events  confined  to  cases  where  the  child  has  entelred 

into  such  a  contract,  as  wholly  and  permanently  excludes 
the  parental  control,  which  he  has  not  done  here;  and 
secondly,  that  that  doctrine  ought  not  to  be  allowed  to  ope- 
rate in  any  case.  First, — Rex  v.  Cowhoneybourne  {a),  is 
decisive  to  shew  that  the  emancipation  will  not,  in  this 
case,  relate  back  to  the  period  of  the  separation  oT  the 
pauper  from  his  father  during  minority.  There,  the  father, 
upon  the  death  of  his  wife,  bvoke  up  housekeeping,  and  his 
daughter,  then  eleven  years  old,  was  taken  by  her  uncle,  and 
continued  to  live  with  him  as  one  of  his  family,  doing  the 
work  of  a  servant,  until  she  was  27  years  old  ;  her  uncle 
supplying  her  with  clothes  and  pocket-money.  It  was 
held  that  the  daughter,  living  away  from  her  father  before, 
and  after  she  was  21 ,  the  father  having  no  house  of  his  own, 
nor  giving  her  any  support,  she  ceased  (in  the  words  of  Le 
Blanc,  J.),  ^'aftershe  became  of  age,"  to  be  part  of  her  father's 
family.  Now  there  was  quite  as  much,  if  not  more,  exclu- 
sion of  the  parental  control  in  that  case  than  in  the  present, 
and  yet  it  was  held  that  the  daughter  was  not  emancipated 
before  she  attained  the  age  of  21.  Rex  v.  Rotherfield 
Greys,  and  the  other  cases  of  soldiers  and  jnarines,  are 
'  perfectly  distinguishable  from  the  present.  When  a  person 
enlists  as  a  soldier  or  a  marine,  he  enters  into  a  contract 
for  life,  and  with  the  crown,  whose  authority  and  control 
over  him  are  paramount  to,  and  absolutely  supersede,  those 
of  his  father.  If  the  doctrine  of  emancipation  were  to  be 
extended  to  the  degree  contended  for  on  the  other  side, 
the  parental  control  would,  in  consequence,  be  withdrawn 
from  one  third  part  of  the  infant  population  of  the  country, 
at  the  age  of  eight  or  ten  years.  Rex  v.  Huggate  (6), 
is  an  express  authority  for  this  case.  The  fact  of  the  master 

(a)  10  East,  88.  (6)  2  B.  &  A.  582. 
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being  a  certificated  man,  made  no  difference ;  the  only  ques-         ^^^T* 
tioD  was,  whether  the  parental  control  had  been  wholly  and     r^^  j^i^q 
pennanently  excluded  during  the  child's  minority;  and  the  ^* 

Coart  held  that  it  had  not.  The  broad  principle  is  this :  Matravebs. 
that  the  domicile  of  an  infant  is  always  in  the  country  of 
his  nativity,  and  in  the  house  of  his  father,  unless  there  is 
some  positive  law  to  alter  it.  Here  the  domicile  of  the  pau- 
per contmued  to  be  i<i  England,  and  in  his  father's  house, 
although  he  himself  was  at  Newfoundland.  If  the  doc- 
trine of  relation  applies  here,  it  would  equally  have  applied 
in  the  case  of  Rex  v.  Huggate ;  and  if  it  had  applied  there, 
the  result  would  have  been  that  the  pauper  was  emancipated 
at  the  age  of  eighteen,  whereas  the  Court  held  that  he  was 
not  emancipated  until  he  was  2 1 .  But  secondly,  the  doctrine 
of  relation  ought  not  to  be  allowed  to  operate  in  any  case, 
or  at  least,  the  question  whether  it  ought,  deserves  more 
grave  consideration  than  it  has  hitherto  received.  The 
dictum  attributed  to  Baylet/,  J.,  in  Rex  v.  Rotherfield  Greys 
(i)iwas  extra-judicial ;  the  question,  whether  the  emanci- 
pation would  relate  back  to  the  period  of  minority,  was  not 
raised  in  the  case :  therefore,  the  expression  of  that  learned 
Judge  cannot  be  considered  as  a  deliberate  judgment  upon 
the  point.  There  is  no  case  in  which  it  has  been  solemnly 
and  judicially  decided,  that  the  emancipation  of  a  child 
will  relate  back  to  the  period  of  his  minority ;  and  the  in- 
conveniences with  which. such  a  decision  would  be  attended 
are  so  numerous  and  so  heavy,  that  the  Court  will  pause 
before  they  impose  them. 

Ct/r.  adv.  vult* 

Judgment  was  afterwards  delivered  by  Bayley,  J. — 
The  question  in  this  case,  was,  whether  the  pauper  was 
emancipated  at  the  time  when  his  father  acquired  a  set- 
tlement in  Poole ;  or,  whether  the  settlement  of  the  son 
shifted  with  that  of  the  father,  as  being  a  member  of  his 
family.      The  father  was  originally  settled   at  Lytchet 

(a)  2  D.  &  R.  628.      1  B.  «c  C.  345. 
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1837.        Matravers.  The  son,  being  then  20  years  old,  hired  himself 
The  King     upon  a  voyage  to  Newfoundland,  which  he  performed,  and 
V.  at  the  termination  of  which,  he  was  more  than  of  full  age. 

Matraveis.,  There  was  no  evidence  that  the  father  exercised  any  species 
of  control  over,  the  son,  during  any  part  of  the  period  of  the 
voyage.  Before  the  son  attained  the  age  of  21,  the  father 
acquired  a  new  settlement  in  Poole,  and  the  question  is, 
whether  that  new  settlement  of  the  father  extended  to  the 
son.  It  is  perfectly  clear,  that  so  long  as  the  child  con- 
tinues actually  or  virtually  a  member  of  the  father's  fiunily, 
his  settlement  shifts  with  that  of  his  father ;  but  that  when 
the  child  ceases  altogether  to  belong  to  his  father's  family, 
he  is  considered  in  the  language  of  the  fatW  as  emancipated : 
and  the  question  is,  what  circumstances  are  sufficient  to 
constitute  his  emancipation.  In  iter  ▼.  Offckureh  (a),  it 
was  held,  that  the  settlement  of  a  child  five  years  old, 
leaving  the  father's  family,  and  living  with  different  rela- 
tions till  ten,  followed  that  of  the  father;  the  child  not 
having  gained  any  settlement  in  his  own  right.  In  Rex  ▼• 
Witton  cum  Twambraokes  (&),  it  was  held,  thiat  a  child  was 
not  emancipated  so  as  to  lose  the  bene6t  of  any  settlement 
his  father  might  gain,  till  21,  or  marriage,  or  till  he  had 
gained  a  settlement  in  his  own  right,  or  till  he  had  con- 
tracted a  relation  inconsistent  with  the  idea  of  his  being 
part  of  his  father's  family.  It  has  b^en  contended  in  this 
case,  that  the  pauper  contracted  such  a  relation,  and  that 
having  continued  in  it  till  he  was  of  foil  of  age,  he  vras 
emancipated ;  and  an  observation  of  mine,  in  Rex  v.  Rotker' 
field  Grey$  (c),  has  been  relied  on,  as  supporting  the 
argument.  But,  the  case  of  a  minor  enlisting  in  the  army, 
appears  to  us  very  different  from  all  other  cases  upon  this 
subject ;  and  the  observations  of  my  brother  Holroyd,  and 
of  Lord  Chief  Justice  Best,  in  the  case  last  mentioned,  are 
very  important  upon  that  point.  Holroyd,  J.,  said,  **  the 
father  has  by  law,  a  right  to  the  control  of  his  child,  until 

{a)  3  T.  R.  114.  (c)  2  D.  &  R.  628,     1  B.  &  C. 

lb)  3  T.  R.  355.  345. 
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lie  is  ot  age,  unless  some  other  engagement  entered  into         i^^* 

<ieprives  him  of  such  right     Entering  into  the  army  may      rj^^  jjr^j^^ 

be  ooosklered  a^  an  engagement  for  life,  inasmuch  as  no       ^* 

definite  period  is  mentioned  at  the  time  of  enlistment,  and    Matravers. 

the  party  could  not  leave  without  the  consent  of  the  crown. 

If  the  soldier  remained  in  the  service  until  21,  he  would 

t&e»  be  completely  separated  from  his  father's  family,  and 

a  perfect  emancipation  effected ;  but  the  ground  on  which 

we  decide,  that  there  is  no  emancipation  in  this  case,  is, 

that  before  21  the  pauper  was  discharged  from  his  engage- 

Bfint,  and  returned  again  to  the  father's  control,  so  that  by 

mere  eolistmentr  the  Other's  contrcd  is  not  wholly  gone ;  it 

only  remains  in  abeyance  i  and  therefore  if  by  any  accident 

the  infant  is  released  from  his  engagements  to  the  crowa 

before  21,  the  father's  control,  revives,  and  the  emanci* 

patioQ  is  not  effected."    Best,  J.,  said,  '^by  the  policy  of 

EngiuA  law,  the  parental  authority  continues  until  the    , 

ehild  attains  21 ;   but  by  the  policy  of  the  same  law,  if  the 

country  requii^es  the  services  of  the  infant,  he  is  at  liberty 

to  contract  an  engagement  paramount  to  the  parental  con* 

trol,  and  subject  himself  to  the  dominion  of  those  persons 

who  are  put  in  authority  over  him.   That  engagement  may, 

or  may  not  last  for  life ;  but  if  it  is  dissolved  before  21,  the 

parental  authority  comes  again  into  operation,  and  the  son 

eootinaes,  for  the  purpose  of  settlement  law,  a  member  of 

his  father's  family/'    So,  in  Rex  v.  Roach  (a),  Lawrence, 

J.,  aaid.  "  in  these  cases,'if  the  sons  had  quitted  the  army, 

and  returned  home  before  21,  they  would  have  been  con-> 

9idered  as  part  of  the  father's  family,  and  participated  in 

any  subsequent  settlement  acquired  by  him,  until  their 

complete  emancipation/'    So,  Mr.  Justice  Blacksione,  in 

his  Commentaries  (6),  says,  ^^  the  power  of  a  father  over 

the  persons  of  his  children  ceases  at  the  age  of  21,  for  they 

are  then  enfranchised  by  arriving  at  years  of  discretion,  or 

that  point  whick  the  law- has  established,  when  the  empire 

of  the  father,  or  other  guardian,  gives  place  to  the  empire 

of  reason.      Yet,  till  that  age  arrives,  this  empire  of  the 

(a)  6  T.  R.  247.  ~  (b)  1  Bl.  Com.  453. 


32  CASES    IN    THE    KING's    BENCH, 

1827.        father  continues,  even  after  his  death;   for  he  may  by  will 
The  King     appoint  a  guardian  for  his  children.   He  may  also  delegate 
^*  part  of  his  parental  authority,  during  his  life,  to  the  tutor 

Matkavers.  or  schoolmaster  of  his  child,  who  is  then  in  loco  parentis.'' 
'  All  these  authorities  shew  that,  generally  speaking,  the 
authority  of  a  parent  over  his  child  subsists  until  the  age 
of  21,  though  it  may  be  transferred,  or  delegated  for  a 
time.  But  the  case  of  a  soldier  is  a  peculiar  one.  ''  A 
minor  may  be  taken  as  a  soldier  by  the  act  of  the  state. 
The  rights  of  the  state  are  paramount  to  those  of  a  parent; 
and  therefore,  an  infant  is  capable  of  enlisting,  and  thereby 
binding  himself  to  the  public  service.  By  so  doing  he 
becomes  severed  from  his  family,  and  submits  himself  to  a 
paramount  control,  which  while  it  lasts,  supersedes  and 
releases  him  from  the  control  of  his  father.  But  this  is  a 
very  different  case,  and  the  question  here  is,  whether  the 
pauper,  in  the  words  of  Lord  Kenyon,  in  Rex  v.  Witton 
cum  Twambrookes  (a),  ^'  contracted  a  relation  inconsistent 
with  the  idea  of  his  being  part  of  his  father's  family." 
We  are  of  opinion  that  he  did  not.  There  may  be  a 
double  control  existing  over  an  infant :  that  of  the  father 
for  some  purposes,  and  that  of  the  master  for  others :  but 
still  the  father's,  while  it  subsists  at  all,  is  paramount,  and 
emancipation  cannot  take  place  until  that  is  wholly  de- 
stroyed. In  the  case  of  a  soldier,  the  contract  entered 
into  by  the  minor  is  paramount  to  the  father's  control, 
and  if  it  lasts  to  the  age  of  21,  the  party  may  be  emanci- 
pated from  the  period  of  the  enlistment :  here  the  contract 
was  subordinate  to  the  father's  control,  which  subsisted 
until  the  son  attained  his  full  age  of  21.  We  are,  there- 
fore, of  opinion,  that  the  pauper  in  this  case  was  not  eman- 
cipated wheq  his  father  acquired  his  settlement  in  Poole ; 
but  that  his  settlement  shifted  with  that  of  his  father : 
and,  consequently,  that  the  sessions  were  wrong  in  their 
opinion,  and  that  their  Order  must  be  quashed. 

• 

Order  of  Sessions  quashed. 

(a)  3  T.  R.  355. 
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Doe,  on  the  demise  of   Robert  Were,    William 
Were,  and  Samuel  Were,  v.  Cole. 

EiJECTMENT  for  the  recovery  of  the  moiety  or  half-part      A.  by  deed, 
andifided  of  oertain  lands  and  premises  situate  in  the  lea^^^  ' 
pftrishes  of  Loddiswell  and  Churston,   in  the  county  of  granted,  as- 
De?OD«     At  the  trial  before  Gaselee,  J.,  at  the  Devonshire  ferred,  set  over, 
wnner  assizes,  1826,  the  plaintiflF  obtained  a  verdict,  with  ^'^^®^'J'°'"" 
liberty  to  the' defendant  to  move  to  enter  a  nonsuit ;  and  in  pointed," 
the feOowing  term,  that  motion  having  been  nuule,   the  moStyof  cer- 
Cooit  directed  the  facts  to  be  stated  for  their  opinion  in  the  tain  lands  then 

tn     '  "  in  the  pos- 

Wkwring  case-  session  of 

The  lesson  of  the  plaintiff  made  title  under  a  certain  ^*^,^^^, 

-  *  -rwr   1        -Tk  '  1  1^     n  C',   habendum 

deed  Of  conveyance  from  one  Walter  Pndeaux ;  so  much  of  toB,duringthe 
wkieb  as  is  naterial  to  the  question  in  issue,  is  as  follows :  ||^^^^  ^*  V^ 
This  indenture,  made  12th  March,  1816,  between  Walter  No  livery  of 
friiittux,  the  younger,  of  the  one  part,  and  Robert  Were,  fndowed^r 
ViUmm  Were,  and  Samuel  Were,  (trustees  named  in  and  made.    C. 

was    at  the 

by  ths  tast  will  and  testament  of  Elizabeth  Were,  vridow,  date  of  the 
deceased,  for  and  on  behalf  of  Sarah  the  wife  of  the  said  ^^^  tenant 

from  year  to 

Walter  Prideamx),  of  the  other  pcurt.     Whereas,  upon  an  year  to  ^.,  of 
aecowit  stated  and  settled  between  the  said  W.  P.  and  the  fan'ds— Held : 
said  Jt  IF.,  W.  W.,  and  S,  W.,  as  such  trustees  a»  afore-  that  an  estate 
8ud,  it  appears  that  there  was  due  and  owing  from  the  said  a.  passed  to 
W.  P.  to  the  said  M.  W.,  W.  W.,  and  S.  W.,  on  the  Isf  ^-y.^^^o  was 

,  entitled  to  re- 

Jumary  last,  the  sum  of  3000/.  and  upwards ;  and  the  said  cover  in  eject- 
B.  W.,  W.  W.,  and  S.  W.,  have  called  upon  the  said  W.  P.  ™^°*  ^^»°^^ 
te  give  them  secsrity  fyr  the  repayment  of  the  said  sum  of 
3000^  and  upwards,  which  he  the  said  W.  P.  hath  con* 
esnted  and  agreed  to  do  in  the  following  manner,  (that  is 
^  ^j)f  ^  demising  and  assigning  the  premises  hereinafter 
dtmieed  and  assigned,  upon  the  trusts,  and  in  manner  here- 
inafter mentioned,  as  a  security  for  3000/.  part  thereof, 

VOL.  t.  D 
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1827.         and  by  giring  his  bond  to  the  said  R.  W.,  W.  W.,  and 
Doe  d.  Were    "^^  ^'f  ^''^he  remaining  balance  :  Now,  this  indenture  wit- 
V-  nesseth,  that  in  pursuance  of  the  said  agreement,  and  also 

in  consideration  of  5s.  to  him  the  said  W.  P.  in  hand  paid 
by  the  said  U.  W,,  W,  W.,  and  S.  W.,  at  or  before  the  seal- 
ing and  delivery  hereof,  the  receipt  whereof  is  hereby  ac- 
knowledged, he  the  said  W.  P.  hath  demised,  leased, 
granted,  assigned,  transferred  and  set  over,  directed, 
limited,  and  appointed,  and  by  these  presents  doth  demise, 
&c.,  unto  the  said  12.  TV.,  W.W.,wad  5.  D^.,  their  executors, 
administrators,  and  assigns,  all  that  moiety  or  half-part  of 
and  in  all  that  messuage,  tenement,  or  dwelling-house, 
with  the  courtlage  and  garden  behind  the  same,  situate, 
lying,  and  being  in  the  town  of  Kingsbridge,  8ic.,  and  all 
ways,  paths,  passages,  waters,  water-courses,  easements, 
profits,  advantages,  and  appurtenances  whatsoever,  to  the 
said  premises  belonging,  or  in  any  wise  appertaining,  and 
which  said  premises  are  now  in  the  tenure  or  occupation  of 
the  said  W.  P. ;  and  the  reversion  and  reversions,  remainder 
and  remainders,  rents,  issues,  and  profits  thereof,  and  of 
every  part  thereof.  And  also  all  that  the  moiety  or  half-part 
undivided  of  and  in  all  that  capital  messuage.  Barton  Farm, 
and  demesne  lands,  called  and  known,  Sic.,  situate,  lying» 
and  being  in  the  parishes  of  Loddiswell  and  Churston,  in 
the  county  of  Devon,  and  which  said  last-mentioned  pre- 
mises were  heretofore  in  the  possession  of  one  A.  £.,  and  o^ 
the  said  W.  P.,  and  are  now  in  the  possession  of  the  said 
IF.  P.  and  of  Samuel  Cole.  And  also  all  that  the  moiety  or 
half-part  undivided  of  and  in  all  that  messuage  or  tenement 
and  mill,  called  Knapp  Mill,  with  the  appurtenances,  situate* 
lying,  and  being  in  the  parish  of  Loddiswell  aforesaid,  now 
in  the  possession  of  J.  5.  And  dso  all  that  the  moiety  or 
half-'part  undivided  of  and  in  all  that  bam  and  linhay,  and 
all  those  fields  or  closes  of  land  called  Long  Parks,  and  si- 
tuate, lying,  and  being  in  the  parish  of  Loddiswell  aforesaid, 
now  also  in  the  possession  of  J.  S.  And  all  houses,  out- 
houses, edifices,  buildings,  gardens,  orchards,  lands,  mea- 
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dows,  woods,  underwoods,  ways,  paths,  passages,  waters,  ^^^^* 
water-courses,  fishings,  fishing-places,  easements,  profits,  Coe  d.  Webb 
adrantages,  emoluments,  hereditaments,  and  appurtenances  ^  ^' 
whatsoever,  to  the  said  several  moieties  belonging,  or  in  any 
wise  appertaining,  and  the  reversion  and  reversions,  remain- 
der and  remainders,  rents,  suits  and  services  thereof ;  and 
of  erery  part  thereof,  and  all  the  estate,  right,  title,  interest, 
tenn  and  terms  of  years,  use,  trust,  property,  claim  and 
demand  whatsoever,  of  him  the  said  W.  P.,  his  heirs  or 
assigns,  either  in  law  or  equity,  of,  into,  or  out  of  the  same, 
or  any  part  thereof.  To  have  and  to  hold  the  said  moiety 
or  half  part  of  the  said  messuage,  tenement,  or  dweUing- 
boQse,  in  Kingsbridge,  with  the  appurtenances,  unto  the 
said  R.W.,  W.W.,  and  S.  W.,  their  executors,  administra- 
tors, and  assigns,  from  the  day  of  the  date  of  these  pre- 
sents, for  and  during  and  unto  the  full  end  and  term  of  2000 
years  thence  next  ensuing,  and  fully  to  be  complete  and 
ended.  Yielding  and  paying  therefore  yearly,  and  every 
year  during  the  said  term,  unto  the  said  W.  P.,  his  heirs  or 
assigns,  the  rent  of  one  pepper-corn,  if  the  same  shall  be 
lawfully  demanded.  And  to  have  and  to  hold  all  and  sin- 
gular the  several  moieties  or  half  parts  hereby  demised  and 
assigned,  or  mentioned,  or  intended  so  to  be,  situate,  lying, 
and  being  in  the  several  parishes  of  Loddiswell  and  Churs- 
ton,  with  their,  and  each  and  every  of  their  several  respec- 
tive rights,  members,  and  appurtenances,  unto  the  said 
R,  W.,  W,  FF.,  and  S.  W.,  their  executors,  administrators, 
and  assigns,  from  the  day  of  the  date  hereof,  for  and  during 
the  natural  life  of  the  said  W.  P.,  without  impeachment  of 
or  for  any  manner  of  waste. 

The  trusts  as  jU>  all  the  aforesaid  premises  were  declared 
to  be  for  sale,  when  and  as  soon  as  the  said  R.  W., 
W.  W.,  and  S.  W.,  should  think  proper ;  and  there  were 
covenants  by  the  said  W.  P.,  that  he  had  full  power  to 
eoavey  the  same  "  for  the  terms,  in  manner  and  form  and 
upon  the  trusts  aforesaid  ;''  and  also  that  it  should  and 
might  be  lawful  to  and  for  the  said  R.  W.,  W.  W.,  and 

D  2 
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1827.         S.  W.,  their  hem,  executors,  administrators,  and  assigns, 

^  ^'^       from  time  to  time  and  at  all  times  durine  the  several 
Doe  d.  Were  ^ 

r.  estates  and  terms  thereby  granted,  demised  and  assigned, 

^^^  peaceably  and  quietly  to  enter  in  and  upon,  have,  hold, 
use,  occupy,  possess  and  enjoy,  all  and  singular  the  pre- 
mises thereby  granted,  demised  and  assigned,  or  men- 
tioned or  intended  so  to  be,  and  to  receive  and  take  the 
rents,  issues^  and  profits  thereof,  and  of  every  part  thereof. 

This  indenture  was  duly  executed  by  the  said  W,  P., 
at  the  time  of  its  date.  No  livery  of  seisin  was  indorsed 
upon  it,  and  no  evidence  was  offered  that  any  had  in  fact 
been  made.  The  defendant,  Samuel  Cole,  before  and  at 
the  time  of  the  execution  of  this  indenture,  was  tenant 
from  year  to  year  to  the  said  W.  P.,  of  part  of  the  lands 
and  premises  comprised  in  the  deed,  and  therein  described 
as  being  situate  in  the  parishes  of  Loddiswell  and  Churston. 

Since  the  execution  of  this  indenture,  that  is  to  say,  in 
October,  1825,  the  said  W.  P.  became  a  bankrupt,  and 
the  defendant,  Samuel  Cole,  having  disclaimed  to  hold 
under  the  lessors  of  the  plaintiff,  defended  this  action  of 
ejectment,  under  an  indemnity  from  the  assignees  of  the 
said  W.  P. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  deed  above  abstracted,  passed  to  the  lessors  of  the 
plaintiff  any  and  what  estate  in  that  part  of  the  lands 
and  premises  mentioned  in  the  deed,  and  therein  described 
as  being  situate  in  the  parishes  of  Loddiswell  and  Chur- 
ston, of  which  the  said  Samuel  Cole  was,  at  the  time  of 
the  execution  of  the  deed,  tenant  firom  year  to  year  to  the 
said  W.  P.,  as  aforesaid. 

FoUett,  for  the  lessors  of  the  plaintiff.  The  deed  in 
question  passed  to  the  lessors  of  the  plaintiff  an  estate 
for  life  of  the  grantor  in  the  premises  sought  to  be  reco- 
vered in  the  action.  At  the  time  of  the  execution  of  the 
deed,  those  land«  were  in  the  possession  of  a  tenant  from 
year  to  year.  To  pass  an  estate  of  freehold  in  possession, 
it  must  be  admitted   that  livery  of  seisin  is  necessary* 
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onless  the  conveyance  operate  under  the  Statute  oF  Uses ;         I62t. 
bat  to  pass  a  reversion  expectant^  either  on  a  freehold  or  Dofi'drWtitk 
a  term  for  years^  a  deed  of  grant  with  the  attornment  of  the  ^- 

tenants  (while  attornments  were  necessary )|  was  the  proper 
mode  of  conveyance ;   and  since  the  stat*  4  Ann,  c.  16^ 
wbich  takes  away  the  necessity  of  attornments^  it  will 
pass  by  the  delivery  of  the  cleed  only.     The  authorities 
upon  this  point  are  clear  and  decisive.     In  Co.  Litt.  40  a. 
Lord  Coke  says,  ''  So  to  conclude  this  point — of  freehold 
and  iaheritances  some  be  corporeal,  as  houses  and  lands, 
and  these  are  to  pass  by  livery  of  seisin,  by  deed,  or 
withoot  deed.    Some  be  incorporeal,  as  advowsons,  rents, 
commons,  estovers,  and  these  cannot  pass  without  deed, 
bat  without  any  livery.    And  the  law  hath  provided  the 
deed  in  place  or  stead  of  a  livery .    And  so  it  is  if  a  man  make 
a  lease,  and  by  deed  grant  the  reversion  in  fee,  here  the 
freehold  with  attornment  of  the  lessee  by  the  deed  doth 
(MSB,  which  is  in  lieu  of  the  livery."    Mr  Justice  Black-- 
itone,  in  2  Comm.  317,  speaking  of  incorporeal  heredita- 
nenta  which  are  the  subjects  of  grant,   says,  ''  These, 
therefore,  pass  merely  by  the  delivery  of  the  deed.     And 
in  signiories  or  reversions  of  lands,  such  grsint,  together 
with  the  attornment  of  the  tenant  (while  attornments  were 
reqaisite),  were  held  to  be  of  equal  notoriety  with,  and 
therefore  equivalent  to,  a  feoffment  and  livery  of  lands  in 
immediate  possession.      It  therefore  differs  little  from  a 
feoffment,  except  in  its  subject-matter :  for  the  operative 
words    therein    commonly    used    are,    dedi    et    concesai, 
"have    given    and    granted."      The    same   principle  is 
laid  down  in  Shep.  Touch.  210, 228 ;  Bac.  Abt.  Leases  (N) ; 
1  Wms.  SaunA  234,  note  3 ;  and  Dyer,  33.     Here,  there 
are  the  words  dedi  et  concessi  in   the  deed>  and  there- 
fore the  principle  applies.      Neither  does  it  make  any 
difference  that  the  estate  in  this  case  is  one  for  yeard  only. 
Littleton,  in  s.  667,  says,  "  also,  if  a  man  letteth  tenements 
for  term  of  years,  by  force  of  which  lease  the  lessee  is 
seised^  and  after  the  lessoir  by  his  deed  grant  the  reversion 
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^^^^\      to  another  for  term  of  life,  or  in  tail,  or  in  fee;  it  behoyeth 
Dox  d.  Wekb  in  such  case,  that  the  tenant  for  years  attorn,  or  otherwise 
^  ^*  nothing  shall  pass  to  sach  grantee  by  such  deed.    And 

if  in  this  case  the  tenant  for  years  attorn  to  the  grantee, 
then  the  freehold  shall  presently  pass  to  the  grantee  by 
such  attornment,  without  any  livery  of  seisin  ;  because  if 
any  livery  of  seisin  should  be,  or  were  needful  to  be  made, 
then  the  tenant  for  years  should  be  at  the  time  of  the 
livery  of  seisin  ousted  of  his  possession,  which  shall  be 
against  reason."    Lord  Cokeys  comment  upon  that  section, 
is  an  express  authority  in  favour  of  the  lessors  of  the 
plaintiff  in  this  case.     He  says,  ''  here  Littleton  having 
spoken  of  grants  of  seigniories  and  rent  charges,  and  rents 
seek  issuing  out  of  land,  here  treateth  of  a  grant  of  a 
reversion  of  land  upon  an  estate  for  years ;   seeing  this 
grant  of  the  reversion  must  be  by  deed,  and  the  agreement 
of  the  lessee  for  years  requisite  thereunto,  the  freehold  and 
inheritance  do  pass  thereby,  as  well  as  by  livery  of  seisin, 
if  it  were  in  possession ;  and  the  grant  of  reversion  by  deed, 
with  the  attornment  of  the  lessee,  do  countervail  in  law,  a 
feoffment  by  livery,  as  to  the  passing  of  the  freehold  and 
inheritance  (a)"    The  following  section  of  Littleton,  568, 
and  also,  s.  572,  are  to  the  same  effect. 

It  will  be  contended  on  the  other  side,  that  it  was  not 
the  intention  of  the  grantor  here,  that  the  estate  should 
pass  as  a  reversion  ;  but  that  is  immaterial,  for  it  is  clear 
that  he  intended  it  to  pass :  and  where  the  intent  is  ap- 
parent that  the  land  shall  pass  at  all  events,  it  will  pass  by 
any  mode  within  the  scope  of  the  deed,  and  though  it 
cannot  pass  by  the  mode  contemplated  by  the  grantor,  it 
will  pass  by  any  other  mode  by  which  it  can  pass.  For  this 
position  there  are  many  authorities :  Roe  v.  Tranmer  (6), 
Doe  V.  Salkeld  (c),  Skove  v.  Pincke  (d),  Haggerston  v. 
Hanhury  (e). 

(«j)  Co.  litt.  315  b.  («0  5  T.  R.  124. 

{h)  Willes,  682.    2  Wilson,  75.  (f)  7  D.  &  R.  723.     5  B.  & 

(c)  Willes,  673.  C.  101. 
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Coleridge,  contri. — Looking  at  the  language  of  the  vJ5w 
deed,  and  the  statement  of  facts  in  the  case  together,  it  is  Dob  d.  Wei^b 
perfectly  clear  that  the  object  of  the  parties  was,  that  the  ^  ^' 
immediate  possession  of  the  lands,  and  not  the  mere  re- 
version  of  them,  should  pass  by  the  deed.  Prtdeaux,  the 
grantor,  was  in  possession  of  part  of  the  premises  at  the 
date  of  the  deed  ;  Cole,  the  defendant,  was  also  then  in 
poMession  of  part :  those  facts  appear  upon  the  case,  but 
it  does  not  hppesjrwhat  part  Cole  was  in  possession  of,  and 
the  presumption  of  law  is,  that  he  and  Prideaux  had  the 
andinded  possession  as  joint  tenants.  Now,  if  the  lessors 
of  the  plaintiff  should  recover,  the  sheriff  could  legally 
give  them  possession  of  that  part  of  the  premises  only  of 
which  Cole  had  the  possession  at  the  date  of  the  deed, 
and  as  that  does  not  appear  by  the  case,  he  would  not 
know  of  what  part  to  give  them  possession.  [Little-' 
dale,  J.  The  lessors  of  the  plaintiff  must  act  in  that 
respect  at  their  own  peril;  the  Court  have  nothing 'to 
do  with  that.  But  the  case  finds  that  the  defendant  had 
possession  of  some  pari  of  the  premises  at  the  date  of  the  « 

deed,  which  must  be  taken  to  mean  the  separate  posses- 
sion ;  and  the  ejectment  is  brought  for  that  part  only.  I 
do  not  see,  therefore,  that  the  difficulty  suggested  can 
arise.]  The  deed  is  bad  for  uncertainty ;  for  it  does  not 
shew  clearly  what  part  of  the  premises  it  was  intended  to 
pass:  therefore  it  cannot  be  good  to  pass  any  part* 
[Baifley,  J.  It  will  pass  such  part  as  may  by  law  pass 
under  it.]  The  general  principles  laid  down  on  the  other 
side  cannot  be  controverted,  and  if  the  Court  think  them 
applicable  to  the  present  case,  the  argument  intended  to 
be  raised  for  the  defendant  cannot  be  supported. 

Bay  LEY,  J. — I  consider  this  a  very  plain  case  in  favour 
of  the  lessors  of  the  plaintiff.  All  lands  lie  either  in  livery 
or  in  grant ;  and  those  only  lie  in  livery  of  which  the 
owner  has  the  power  of  giving  possession  :  but  the  very 
reverse  of  that  position  must  be  substantiated  in  order  to 
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1827.         entitie  the  defendant  in  this  case  to  judgment.    The  case 
Doe  d.  Wekb  P^^  ^7  ^^  Coke^  in  Co.  Litt.  49  a  (a),  is  decisive  of  the 
V.  present.    He  says,  ''  if  a  man  make  a  lease,  and  by  deed 

grant  the  reversion  in  fee^  here  the  freehold,  with  attorn- 
ment of  the  lessee  by  the  deed  doth  pass,  which  is  in  lieu 
of  the  livery/'  The  condition  with  respect  to  the  attorn- 
ment may  be  pat  oat  of  consideration,  becaase,  since  the 
statute  of  Ann  (&),  attornment  has  become  unnecessary. 
Then,  here,  there  is  a  lease  for  years,  and  a  grant  of  the 
reversion ;  the  reversion  lies  in  grant,  and  (he  words  of  the 
deed  are  amply  sufficient  to  pass  the  reversion.  Upon  the 
short  ground  that  the  grantor  here  had  no  power  to  give 
possession  (c),  and  that  the  land,  therefore,  lay  not  in  livery, 
but  in  grant,  I  am  of  opinion  that  the  deed  in  this  case 
was  available  to  pass  the  reversion  of  the  lands  sought  to 
be  recovered,  and,  therefore,  that  the  lessors  of  the  plain- 
tiff are  entitled  to  judgment. 

HoLROYO,  J.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  plaintiff  (^. 

(a)  a  Tho.  Co.  Litt.  353.  (d)  Vide  JSorl  of  Clanrickants 

{})  4  Ann.  cap.  16,  sec.  9.  case,    Hob.  Rep.  277.     GoodtUle 

(c)    See   Bettitworth*s  case,    2  dem.   Edwards  v.   BaiUy,  Cowp. 

Co.  Rep.  29  b.    Sir  Fra.  Moore,  597.      Solly  v.    Forbes,   4  J.  B. 

250.    2  Roll.  Rep.  4,  S.  C     Co.  Moore,  448.    2  B.  &  B.  38.  S.  C. 

Litt.  48  b,  369  b.  Shep.  Touch.  82,  83. 
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MoBRANT  and  Wifb  v.  Oouoh  and  anotbef. 

1  HIS  was  an  action  of  debt^  brought  by  William  Morrant      The  obligor 

and  Ann  his  wife,    upon  the  bond  of  Thomas  Sandy,  ^JlL^    ' 

bearing  date,  5th  November,  1793,  against  Roger  Thomas  mi/^^,condi- 

6o«gA,  as  devisee  of  the  said  Thomas  Sandy ^  and  William  parent  U)  ^ 

8m^,  as  heir  of  Samuel  Sandy,  who  was  heir  of  Thomas  ^«  -Bf.  during 

Sandy,  whereby  he  became  ''  bound  unto  the  said  plaintiff  20/.  a  year, 

AftHj  in  the  sum  of  20/.,  to  be  paid  yearly  during  her  Wreathed  to 

nataral  life  :  at  the  decease  of  the  said  Ann,  to  return  to  the  year  for  her 

heir  of  the  said  T.  Sandy,  to  be  paid  to  the  plaintiff  Ann,  ^^^^^^^^ 

at  the  decease  of  the  said  T.  Sandy,  or  his  certain  attorney,  clant  all  his 

executors,  administrators,  or  assigns :  for  the  true  payment  suages,  &c., 

whereof,  the  said  T.  Sandy  did  bind  himself,  his  heirs,  in  trust  to  edu- 

_       ,     .   .  o      *      t         1  catehisson 

executors,  and  administrators,  nrmly  by  these  presents,  until  2i,aiid  to 

&c."    The  declaration  then  averred  the  death  of  the  J^^^'lt  Aat 

obligor,  and  the  non-payment ''  of  50/.  for  divers,  to  wit,  time;proyi- 

two  and  a  half  years  of  the  said  yearly  payment/'  The  de-  i^i,  ^fg  ^ 

fendant  W.  Sandy,  craved  oyer  of  the  bond,  which  was  set  should  be  liy- 

out,  and  the  condition  of  which  appeared   to  be  this :  son  attained 


"that  if  the  above-bounden  T.  Sandy,  his  heirs,  executors,  ^^^^.' 

and  administrators,  at  the  decease  of  T  Sandy,  shall  and  should  retain 

do  well  and  truly  pay,  and  cause  to  be  paid,  unto  the  tn^t^^ch^of 

above-named  Ann  Morrant,  during  her  natural  life  (at  his  estates  as 

the  decease  of  the  said  Ann  Morrant,  to  return  to  the  heir  ^^  ^ig  ^^f^  the 

of  T.  Sandy,  then  living),  the  full  sum  of  20/.  to  be  paid  »aid  30/.  a 

yearly,  at  the  decease  of  the  said  T.  Sandi/,  then,  8u3."  tor's  wife  died 

The  defendant  William  Sandy,  then  pleaded,  first,  non  est  J^I^J/^ 

factum  antecessoris  ;     secondly,    riens    per  descent  from  tator  after- 

T.Sandy  the  obligor,  to  S.  Sandy;   thirdly,  riens  per  Irving hi» son 

descent,  from  T.  Sandy  to  5.  Sandy,  and  from  5.  Sandy,  surviving, 

who  after* 
to  defendant  W.  Sandy ;   fourthly,  an  immoral  considera-  wards  died 

tion  as  between  the  obhgor  and  obligee.  — H^id^^Aat 

The  replication  to  the  pleas  of  the  heir,  after  suggesting  the  estate  of 

the  devisee 
ceased  on  the  death  of  testator's  son ;  and  that  the  devisee  was  not  liable  to  A,  M,,  for  any 
surreais  of  her  annuity  which  had  accrued  due  since  his  death,  although  the  rents  and  pro- 
fits exceeded  the  annuity. 


Wife 

r. 

GouGaand 

another. 
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1827.        the  death  of  the  plaintiff,  W.  Marrant,  took  issue  upon 

MoREAVT  and  ^®  P^®^  ^  ^^^  ^  fadurnj  alleged  assets  by  descent,  and 

denied  the  immoral  consideration.     The  rejoinder  of  the 
heir  took  issue  upon  the  last  three  replications.     The 
defendant    Gough    pleaded    (a),    first,    non  est  factum 
devisatoris;  secondly,  riens  per  deyise;  and  thirdly*  that 
the  said  T.  Sandy,  on,  &c.,  at,  &c.,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  whereby, 
amongst  other  things,  he  gave  and  bequeathed  unto  his 
wife  Mary  Sandy,  the  sum  of  20/.  yeariy,  and  every  year, 
for  and  during  her  natural  life,  to  be  computed  from  his 
decease,  and  to  be  paid  her  by  his  executors  thereinafter 
named,  from  such  of  his  estate  thereby  devised  to  them  in 
trust;     and   he  thereby  appointed  his  brother   Ckarks 
Sandy,  and  the  said  R.  T.  Gough,  his  executors  and  trus- 
tees, and  gave  and  devised  unto  the  said  C  Sandy,  and 
Ji.  T.  Gough,  all  his  freehold  and  leasehold  messuages, 
whereof  he  the  said  T.  Sandy  was  seised  in  fee,  situate 
in  the  parishes  of  THchfield  and  Fareham,  and  then  in  the 
occupation,  8cc. ;   and  also  all  his  bonds,  notes,  and  secu- 
rities for  moneys,  of  whatsoever  nature  or  kind,  in  trust 
for  his  son   Thomas  Sandy,  and  that  they,  the  said  C. 
Sandy  and  R.  T.  Gough,  should  receive  the  rents,  profits, 
and  interest  thereof,  and  apply  the  same  for  the  purpose 
of  maintaining  and  educating  his  said  son   T.  Sandy, 
until  he  should  attain  the  age  of  21  years.     And  the  said 
r.  Sandy,  the  testator,  did  thereby  authorise,  empower, 
and  direct  the  said  executors,  and  the  survivor  of  them,  and 
the  executor  and  administrator  of  such  survivor  of  them, 
from  and  after  his  decease,  and  until  his  said  son  should 
attain  the  age  of  21  years,  to  manage  and  improve  the 
estate  and  fortune  of  his  said  child,  according  to  their 
discretion,  and  that  they  should  pay  unto,  and  account 


(a)  Oyer  was  not  prayed  by  de- 
fendant Gough,  nor  does  it  appear 
to  hare  been  necessary,  as  the 
bond  and  condition,  when  set  oat 


upon  the  oyer,  granted  to  defen- 
dant Sand^,  became  part  of  the  de- 
claration. 
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with,  his  said  son,  for  such  rent,  interest,  produce,  and         i^^^. 
improTements  as  should  arise,  or  be  made  or   produced  morrant  and 
fiom  such  estates  and  moneys,  when  he  should  attain  the        y^ir^ 
ageof  21  years.    And  it  was  provided  in  and  by  the  said     Gough  and 
win  and  testament,  that  should  his  the  said  testator's  wife       ^o^r. 
Mary  Sandy,  be  living  at  the  time  his  said  son  should 
attain  the  age  of  21  years,  that  then  the  said  executors 
and  trustees  should  retain  and  hold  in  trust  as  much  of  his 
tk  said  testaior*s  said  estates  as  should  secure  to  his  said 
wife  tie  aforesaid  sum  of  20/.  a  year,  for  and  during  her 
Mtural  life,  as  therein  before  expressed.     And  he  did 
thereby  devise  the  guardianship,  care  and  education  of 
his  said  child,  during  his  minority,  unto  the  said  C.  Sandy 
iai  R.  T.  Gough,  and  the  survivor  of  them.   And  the  said 
R.  T.  Gough  saith,  that  the  said  Mary,  the  said  wife  of 
the  said  T.  Sandy,  in  the  said  will  mentioned,  afterwards, 
and  before  the  death  of  the  said  T.  Sandy,  at,  &c.,  died, 
and  that  the  said  T.  Sandy,  afterwards,  (to  wit),  on  the 
20th  March,  1787,  died  without  altering  or  revoking  his 
said  will,  the  said  T.  Sandy,  the  said  son  of  the  said 
testator  being  then  and  there  living.      And  the  said  R. 
T,  Gough  further  saith,  that  afterwards,  and  long  before 
the  exhibiting  of  the    bill   of  the  said  plaintiffs  in  this 
behalf,  (to  wit),  on  the  1st  January,  1809,  the  said  T. 
Sandy,  the  said  son  of  the  said  T.  Sandy,  the  testator  in 
the  said  will  mentioned,  died  under  the  age  of  21  years, 
to  wit,  at,  8cc. ;    whereupon  all  the  estate  and  interest, 
right  and  title,  of  the  said  C.  Sandy  and  R.   T.  Gough, 
in  and  to  the  said  premises,  in  the  said  will  mentioned, 
and  every  part  thereof,  the  same  being  all  the  lands,  tene- 
ments, and  hereditaments,   whereof  the  said   T.  Sandy, 
the  testator,  was  seised  at  the  time  of  his  death,  utterly 
ceased  and  determined.    And  the  said  R.  T.  Gough  fur- 
ther saith,  that  long  before  the  exhibiting  of  the  said  bill 
of  the  said  plaintiffs,  (to  wit),  on  the  25th  June,  1818,  all 
the  moneys  which  at  any  time  during  the  life-time  of  the 
flaid  r.  Sandy,  the  son,  became  due  and  payable  for  and 
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1827.  in  respect  of  the  said  yearly  sum  of  20/.  in  the  said  wri« 
Mo&EAMT  aod  ^^^  obligatory  mentioned/  were  paid  and  satisfied  to  the 
y^ir^y  said  plaintifis^  to  wit,  at^  &c.  The  replication,  after  sag- 
QouoH  and  S^^^^g  ^^  death  of  T.  Morrant,  and  joining  issue  upoo 
another.  ^^  g]^t  plea,  aod  taking  issue  upon  the  second^  by 
alleging  assets  by  devise,  as  to  the  third  plea  averred, 
precludi  non;  because  she  says,  that  before  the  com- 
mencement of  this  action,  after  the  death  of  the  said  tes- 
tator, in  the  said  declaration  mentioned,  and  during  the 
life^time  of  the  said  T.  Sandy,  the  said  son  of  the  said 
testator,  to  wit,  on  the  1st  January,  1798,  he  the  said 
defendant  R.  T.  Gough,  had  notice  of  the  said  bond 
having  been  so  made  as  aforesaid,  and  being  then  out- 
standing in  the  hands  of  the  said  plaintifi*,  and  that  the 
rents,  issues,  and  profits  of  the  said  lands,  tenements,  and 
hereditaments,  so  devised  to  the  defendant  12.  7^.  Gough, 
as  aforesaid,  arising  and  issuing  thereout,  for  and  during 
the  time  which  elapsed  between  the  death  of  the  said  T. 
Sandy,  the  said  testator,  and  the  death  of  the  said  other 
T.  Sandy,  did  amount  to  much  more  than  sufficient  to  pay 
and  satisfy  to  the  said  plaintiffs  all  the  moneys  which  at 
any  time  during  the  life-time  of  the  said  T,  Sandy,  the  son, 
became  due  and  payable  for  and  in  respect  of  the  yearly 
sum  of  20/.  in  the  said  writing  obligatory  mentioned,  to 
wit,  on. the  Ist  January,  1815,  and  wherewith  the  said 
debt  in  the  said  declaration,  and  the  damages  aforesaid, 
.could,  might,  and  ought  to  have  been  satisfied. 

General  demurrer,  and  joinder  in  demurrer. 

Carter,  in  support  of  the  demurrer,  contended :  first; 
that  the  defendant  Gough  was  not  such  a  devisee  as  was 
chargeable  at  all;  and  secondly,  that  the  estate  of  the 
devisee,  and  his  liability,  had  cecuied  before  the  present 
arrears  accrued.  The  defendant  took  only  a  chattel  in- 
terest.    In  Goodtitle  v.  Whitby  (a),  a  devise,  in  trust  to 

(a)  1  Burr.  228. 


v. 

GouoH  and 

another. 
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lay  out  rents  and   profits  for  the  maintenance  of  two         l^^T'. 

nephews,  and  when  they  attained  21,  to  them  and  their  MoaaAKTand 

hdra,  was  held  to  vest  the  estate  in  the  nephews  imme-        Wife, 

dktely,  with  a  trust  to  be  executed  for  their  benefit  during 

tiieir  minority.     In  Goodright  ▼.  Parker  (a),  a  devise  to 

trustees,  until  J.  T.  S,  should  reach  21^  was  held  to  give 

the  trustees  an  estate  only  during  the  minority  of  J.  T,  S, 

Defise  to  A.  until  B  shall  attain  40  years ;    JB.  dies  under 

40;  A.*B  estate  ceases ;  Lomas  v.  Holmeden  (ft).     If  the 

defendant  Gough  received  any  surplus  rents,  he  would  be 

liable  to  account  for  them  to  the  personal  representative  of 

T.  Sandy,  the  son. 


Manmng,  contr^.  The  statute  of  fraudulent  devises  (c), 
extends  not  only  to  devises  of  lands  in  fee,  but  also  to 
any  rent,  profit,  term,  or  charge,  out  of  the  same,  provided 
die  devisor  be  seised  in  (ee(d).  It  is  therefore  clear  that 
this  derise  was  firaudulent  within  the  statute,  although  it 


(•)  1  M.  &  S.  692. 

(h)  8  P.  Wms.  176. 

(0  3  &  4W.  &  M.  c.  14. 

(i)  By  section  2  of  that  statute, 
after  redtiDg  that  ^  it  is  not  rear 
sooaUe  that  by  the  practice  or 
cootrifaoce  of  any  debtors,  their 
creditors  should  be  defrauded  of 
tWir  just  debts,  and  nevertheless 
it  kuh  often  so  happened,  that 
vltere  several  persons  having  by 
hoods,  or  other  specialties,  bound 
tbemselves  and  their  heirs,  and 
have  afterwards  died,  seised  in 
fee-simple  of  and  in  manors,  &c., 
or  bad  power  or  authority  to  di»- 
pott  of  or  charge  the  same  by 
to  wills  or  testaments,  have,  to 
^  defrauding  of  such  their  credi- 
^  by  their  last  wilk  and  testa- 
^*^^  devised  the  same,  or  dis- 
PMed  tbeKof  in  8«ch  manner  as 
^ch  credilon  have  lost  their  said 


debts,"  it  is  enacted,  ^^that  all 
wills  and  testaments,  limitations, 
dbpositions,  or  appointments,  of 
or  coiKerning  any  manors,  &c.,  or 
of  any  rent,  profit,  term,  or  charge 
out  of  the  same,  whereof  any  per* 
son  at  the  time  of  his  or  her  decease 
shall  be  seised  in  fee-simple,  in 
possession,  reversion,  or  remain- 
der, or  have  power  to  dispose  of 
the  same  by  his  or  her  last  will 
and  testament  thereafter  to  be 
made,  shall  be  deemed  and  taken 
only  as  against  such  creditor  or 
creditors  as  aforesaid,  his,  her,  or 
their  heirs,  &c.,  to  be  fraudulent, 
and  clearly,  abscdutely,  and  utterly 
void,  frustrate,  and  of  none  effect, 
any  pretence,  colou,r,  feigned  or 
presumed  consideration,  or  any 
other  matter  or  tiling  to  the  con- 
trary, notwithstaoding- 
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1827.  should  be  held  that  a  chattel  (a)  interest  only  vested  in  the 
MoRRANTaod  ^'^'^s^^^'  Then  has  the  liability  ceased  ? — In  order  to  pay 
Wife  the  20/.  a  year  during  the  life  of  the  widow,  and  to  enable 
GouGH  and  ^^^  trustees  to  select  what  estates  they  should  retain  after 
another.  X.  Sandy,  the  son,  became  of  age,  it  was  necessary  that 
the  fee  should  continue  in  them.  It  is  true  that  the  neces- 
sity for  such  retention  was  obviated,  by  the  fact  of  the 
wife's  having  died  in  the  life^time  of  the  testator,  but  the 
effect  of  the  clause,  as  denoting  «the  quantity  of  estate 
which  the  testator  meant  to  devise  to  these  trustees,  is  the 
same.  But  supposing  that  only  a  chattel  vested  in  the 
trustees,  the  whole  interest  of  the  devisee  must  be  liable  to 
the  specialty  debts  of  the  devisor  absolutely,  and  not  merely 
during  the  continuance  of  the  estate;  as  otherwise  a  party 
indebted  in  a  sum  to  be  paid  in  futuro,  and  by  instalments, 
might  defeat  his  creditors,  or  might  materially  lessen 
their  remedy,  by  creating  a  number  of  successive  estates, 
by  devise.  This  is  shewn  by  the  present  pleadings,  which 
admit  a  surplus  in  the  hands  of  the  defendant  Gough, 
arising  from  the  real  estate  of  the  obligor,  and  which  sur- 
plus, if  no  devise  had  been  made,  would  have  been  assets 
in  the  hands  of  the  heir  for  the  payment  of  this  debt; 
'  whereas  it  is  here  contended,  that  such  surplus  belongs  to 
the  personal  representative  of  T.  Sandy,  the  son.  The 
trust  can  make  no  difference  as  between  the  creditor  and 
devisee,  and  the  latter,  according  to  the  doctrine  contended 
for,  would  be  equally  entitled  to  retain  such  surplus  to  his 
own  use. 

Carter,  in   reply.     There  was  no  breach  of  the  bond, 
during  the  continuance  of  the  defendant's  interest. 

(a)  See  Warier  y.  Hutchinson,  by  the  demise ;  but  it  was  neces- 
3  D.  &  R.  58,  1  B.  &  C.  721,  sary  to  obtain  the  judgment  of  the 
in  which  this  Court  certified  to  the  Court  on  this  point,  lest  after  suffer- 
Vice-chancellor,  that  the  devisees  ing  it  to  pass  tub  tilentio,  the  plain- 
under  circumstances  nearly  similar  tiff  might  be  told  upon  the  trial  of 
took  a  chattel  interest  only.  After  the  issue  of  riens  per  descent,  that 
this  case  it  seemed  hopeless  to  it  was  open  to  the  heir  to  contend 
contend  that  an  estate  in  fee  passed  that  the  fee  was  in  Gough. 
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Batlbt  J. — It  seems  to  me  that  the  plea  is  good,  and 
that  the  replication  is  no  answer  to  it.  This  is  not  the  case 
of  a  common  bond ;  this  bond  contains  no  penalty.  In 
tlie  case  of  lands  descended,  as  the  estate  passes  from  one 
hit  to  another,  the  liability  descends  with  it.  If  a  man 
defises  to  trustees  to  do  something  for  a  given  person,  when 
that  purpose  is  at  an  end,  the  estate  ceases.  This  will  is 
to  be  construed  as  if  the  provision  respecting  the  wife  had 
been  left  out,  she  having  died  in  the  life-time  of  the  testa- 
tor. As  soon  as  the  interest  of  the  devisee  ceased^  his 
liability  ceased  also. 
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HoLROTD  J. — It  is  perfectly  clear  that  there  was  no 
estate  in  fee  in  the  devisees.  This  is  not  the  case  of  a 
common  bond.  The  profits  were  not  to  be  kept  to  meet 
the  growing  payments. 

LiTTLBOALE  J. — The  devisee  took  only  a  particular 
tttate,  and  a  devisee  of  a  particular  estate  is  only  liable  for 
profits  accruing  during  his  own  time.  If  this  had  been  a 
bond  with  a  penalty,  the  land  would  have  been  immediately 
liable.  If  all  arrears  accruing  in  the  life-time  of  the  testa- 
tor, and  during  the  particular  estate  were  paid,  the  defend- 
ant is  not  liable.  This  is  not7a  debt  accruing  in  the  life- 
time of  the  testator.  The  devise  would  be  fraudulent  if  it 
operated  to  prevent  the  creditor  from  recovering,  as 
against  the  heir.  If  we  were  to  hold  the  defendant  liable 
there  would  be  a  difficulty  as  to  the  mode  of  issuing  execu- 
tion. In  an  action  against  the  heir,  the  land  would  have 
been  liable  by  extent  only  (a) ;  here  there  can  be  no  judg- 
ment against  Urn  land. 


Judgment  for  the  defendant  Gough, 


(a)  By  3  &  4  W.  &  M.  c.  14, 
ii  3,  it  is  providedi  that  **  for  the 
UMani  that  such  creditors  may 
be  enabled  to  recover  their  said 


debts  in  the  cases  before  men- 
tioned, every  such  creditor  shall 
and  may  have  and  maintain  his 
action  of  debt  upon  his  said  bonds 
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and  ipecialties  against  the  heir  and 
heirs  at  law  of  such  obligor  or  ob- 
Hgors,  and  such  devisee  or  devi- 
sees, jointly,  by  virtue  of  this  act ; 
and  such  devisee  or  devisees,  shall 
be  liable  and  chai^eable  for  a 
^BLlse  plea  by  him  or  them  pleaded, 
in  the  same  manner  as  any  heir 
should  have  been  for  any  false 
plea  by  him  pleaded,  or  fbr  not 
confessing  the  lands  or  tenements 
to  him  descended."  The  facts 
stated  in  the  plea  of  the  defendant 
Gough  being  admitted  by  the 
replication,  no  general  judgment 
charging  the  defendant  personally, 
as  in  cases  where  the  heir  pleads 
a  false  plea,  2  Saund.  76,  could 
have  been  pronounced,  in  retpect  of 
the  allegations  in  the  plea.  But 
in  Henninghani's  case,  DyeTf  344, 
the  reporter,  Sir  James  Dyer,  J,, 
says,  that  if  the  profits  of  the  land 
deecended  a  morte  pmtris  tuque  td 
diem  brevis,  amount  to  sufficient 
to  satisfy  the  debt,  and  the  plaintiff 
will  shew  that  to  the  Court,  the 
plaintiff  shall  have  general  judgw 
ment  and  execution  immediately. 


Though  eveiy  contract  of  a  de- 
visor by  which  his  heir  would  haye 
bound,  had  the  assets  been  suf- 
fered to  descend,  appears  to  be 
within  the  mischief  pointed  at  in 
the  preamble  (ante  45,  note  (4); 
yet,  as  the  third  section  of  this 
statute  gives  an  action  of  debt 
only,  the  remedy  against  the  devi- 
see has  been  considered  to  be  con- 
fined to  those  cases  in  which  that 
form  of  action  is  maintainable. 
Thus  it  has  been  held  not  to  ex- 
tend to  a  covenant  fbr  title  entered 
into  by  the  devisor  upon  the  sale 
of  an  estate,  Wibou  v.  Knubl^,  7 
East,  128;  3  Smith,  123,  S.C; 
2  Wms.  Saund.  8.  So  voucher, 
loarrofi^aa  eharta,  annuity,  Ibe., 
would  no  doubt  be  considered  as 
falling  within  the  rule.  It  has 
however  been  held,  that  by  the 
giving  of  this  specific  remedy  by 
action  of  debt,  the  courts  of  EqniCy 
are  not  precluded  from  relieving 
the  creditor  against  the  devisee 
under  this  statute,  £q.  Ca.  Ah. 
149.  3  Bic.  Abr.  461,  Heir 
Ancestor  (F).  in  maig. 
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Bishop  and  another  v.  Pentland. 

IfllS  was  an  action  of  assumpsit,  tried  before  Hullqck,      Policy  on 
B.,  at  the  last  Spring  assizes  for  Lancaster,  when  a  verdict  nrnted  free 
was  found  for  the  plaintiffs,  with  an  arrangement  as  to  ^'^^  ^^f~ 

TtLfttf  unless 

damages,  subject  to  the  opinion  of  the  Court  upon  the  general,  or 

The  action  is  brought  upon  a  policy  of  insurance  on  the  voyage, 

goods  warranted  free  from  average,  unless  general,  or  the  artven^y'ne- 

ship  be  stranded.    The  defendant  has  paid  into  Court  the  cessity  into  a 

nm  of  49/.  lis.  IIJ.,  being  the  amount  of  the  general  eveiy  tide, 

afoaeeonthe  goods.    The  plaintiffs  claim  for  a  parti-  where  she  was 

^  ®  iii.li'-  moored  along 

eolar  average,  and  partial  loss,  under  the  following  circum-  the  quay,  in 
nances.    On  the  2l8t  November,  1824,  the  ship,  in  which  ^^P/for%hips 
tlie  goods  were  loaded,  was,  while  proceeding  on  her  ofherbur- 
tojage  from  Liverpool  to  Gibraltar,  necessarily  obliged  as  safe  a  situa- 
te go  into  the  harbour  of  Peel,  in  the  Isle  of  Man,  which  tion  as  could 

.       .  'be  found ;  and 

H  a  tide  harbour,  and  dry  every  tide.     She  was  brought  being  sharp 

ia  by  iome  fishermen  belonging  to  Peel,  who  had  gone  ^^^^t  *^j  ^ 

ootto  her  assistance,  and  under  whose  directions  she  was  the  pier  by  a 

moored  along  the  quay,  where  ships  of  her  burthen  and  J^^  ^^ 

build,  coming  into  the  harbour  of  Peel,  usually  are  moored,  which  the 

and  in  as  safe  a  situation  as  could  be  found.    The  ship  to  be  suffi- 

was  a  very  sharp  built  ship,  which  rendered  it  necessary,  ?*®°^  though 

in  addition  to  the  usual  moorings,  to  lash  her,  by  a  tackle  ed  to  bv  the 

^stened  to  the  mast,  to  posts  upon  the  pier,  to  prevent  SrouJhJ^e 

Iter  falling  over  upon  the  tide  leaving  her.     For  this  shipin.  When 

porpose  one  of  the  fishermen^  and  acting  as  pilot,  named  the  rope  broke^ 

John  Sayle,  asked  the  mate  of  the  vessel  for  a  rope,  who  ^'^^  ^^®  *^ip 

1 .  11*1  i.  1       •  .      1  *®^l  ^^^^9  *»d 

gave  him  one,  and  which  rope  one  of  the  witnesses  stated  bilged,  and 

that  the  mate  informed  him  was  a  new  rope,  though  the  ***®  8^'  *"* 

*    ^  °       ^      consequence 

witness  did  not  see  it.    The  fisherman  objected  to  it,  weredamaged. 

If  the  rope 
lad  not  broken,  the  accident  would  not  have  happened : — Held,  that  the  ship  was 
iCianded,  within  the  meaning  of  the  policy. 

Stramiingf  is  where  a  ship,  by  an  accident,  and  out  of  the  ordinary  course  of  her  Toy- 
aje,  gets  upon  the  strand,  and  receives  injury  in  consequence.  Negligence  of  the  crew 
does  not  discharge  the  underwriters,  if  the  loss  is  occasionied  by  one  of  the  perils  insured 
against. 

VOL.  I.  B 
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1827.        stating  that  it  was  insufficicDt  for  the  purpose  intended  ; 
Bishop        ^  which  objection,  the  mate  replied, ''  that  it  was  sufficient 
V*  to  drag  the  mast  out;"  and  the  rope  was  thereupon  made 

use  of  in  lashing  the  vessel  to  the  pier.  The  state  of  t&e 
harbotr  where  the  vessel  lay  would  have  had  no  efibet  npah 
the  vessel,  if  she  had  been  properly  lashed,  and  the  vessel 
would  have  sustained  no  damage  in  the  harbour,  if  the 
rope  and  lashing  had  not  given  way  ;  and  which  rope  wa* 
used  contrary  to  the  ppinion  of  the  said  John  Sayle,  On 
the  morning  of  the  23rd  November,  when  the  tide  was 
out,  the  tackle,  by  which  the  ship  was  lashed  to  the  i>06t8> 
broke,  and  the  ship  fell  over  upon  her  side,  by  which,  she 
was  stove  in  and  greatly  injured.  But  for  the  breaking 
of  the  tackle,  the  ship  would  have  remained  .in  the  saiae 
situation  that  ships  usually  are  in  Peel  harbour,  dutii^ 
ebb,  and  no  accident  would  have  occurred. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  situation  of  the  ship,  after  her  falling  over,  constituted 
a  stranding,  within  the  meaning  of  the  policy.  If  the 
Court  shall  be  of  opinion  that  thei*e  was  such  a  stranding^ 
the  verdict  is  to  be  entered  for  the  plaintiffs ;  if  otherwise^ 
for  the  defendant. 

JP.  Pollock,  for  the  plaintiff.  This  was  a  clear  case  of 
stranding,  within  the  meaning  of  the  policy.  The  situa-* 
tion  of  the  vessel  must  be  considered  without  reference  to 
the  sufficiency  or  insufficiency  of  the  rope  by  which  she 
was  lashed  to  the  quay.  The  crew  may  have  been  guilty 
of  negligence  in  furnishing  an  insufficient  rope,  and  the 
damage  to  the  goods  may  have  been  remotely  occasioned 
by  that  negligence  ;  but  that  circumstance  will  not  affect 
the  plaintiff's  right  to  recover  against  the  underwriters^  if 
the  ship  was  stranded,  and  the  damage  was  immediately 
occasioned  by  perils  of  the  sea.  For  this  position  there 
are  two  decisive  authorities  ;  Btisk  v.  The  Royal  Exchange 
Assurance  {a),  where  it  was  held,  that  in  an  action  on  a 

(a)  2  B.  &  A.  73. 
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fohcf  oir  a  skip^  which,  among  other  risks,  the  under- 
writers  insured  against  fire,  and  barratry  of  the  master  and 
mariners,  they  were  liable  for  a  lo$s  by  fire  occasioned  by 
tiie negligence  of  the  master  and  mariners:  and  Walker 
MiUkMd(a),    where  it  was  held  that  the  underwriters 
M  a  policy  were  liaUe  for  a  loss  arising  immediately  from 
perik  of  the  sea,  such  as  the  winds  and  waves,  although  re« 
aotely  from  the  mismanagesient  and  negligence  of  the  mas-» 
terand  mariners.  Then  the  recent  case  of  Barrow  v.  BeU{h) 
iian  ^press  authority  for  saying  that  the  ship  in  this  case 
VIS  stranded,  and  that  the  damage  was  occasioned  imme- 
diitely  l^  perils  of  the  sea.    There,  the  policy  was  on 
goods,  with  a  warranty  against  average,  unless  general,  or 
Aesbip  should  be  stranded.    On  the  voyage,  the  ship 
was  driven  by  stress  of  weather  into  a  harbour,  at  the 
■DQth  of  which  she  struck  upon  an  anchor,  and  was  in 
dangtr  of  sinking :    to  prevent  which  she  was  vmrped 
higher  up  in  the  harbour,  where  she  took  the  ground,  and 
MBiained  fast  half  an  hour :  and  it  was  held,  that  the  ship 
wss  stranded^  within  the  meaning  of  the  policy.     Here  the 
ship  was  driven  into  the  port  by  stress  of  weather ;  when 
the  tide  ebbed  out,  she  was  left  dry ;  and  while  in  that 
sitoation  she  fell  over,  in  consequence  of  which,  when  the 
tide  rose  again,  the  goods  were  wetted.    It  was,  therefore, 
clearly  a  peril  of  the  sea  that  immediately  occasioned  the 
damage,    A  former  case  of  Carruthers  v.  Sydebotham  (c), 
comes  still  nearer  to  the  present  in  its  facts,  though  it  is 
not  stronger  in  principle.    There,  a  ship,,  being  under  the 
couduet  of  a  pilot,  in  her  course  up  the  river  to  Liverpool, 
was,  against  the  advice  of  the  master,  fastened  at  the  pier 
of  die  dock-basin,  by  a  rope  to  the  shore,  and  left  there, 
and  she  took  the  ground,  and  when  the  tide  left  her,  fell 
o?er  on  her  side  and  bilged ;  in  consequence  of  which,  when 
the  tide  rose,  she  filled  with  water,  and  the  goods  were 
wetted  and  damaged :  and  it  was  held,^  that  this  was  a 

(a)  5  B.  &  A.  171.  (f)  4  M>  S-  ^^V 

(6)7  D.  &  E.  244.  4  B.  &  C.  730. 
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stranding  to  entitle  the  assured  to  recover  for  an  average 
loss  upon  the  goods. 

Kaye,  contr^.  First,  this  was  not  a  stranding  within 
the  meaning  of  the  policy ;  and  secondly,  even  if  it  was,  the 
loss  was  occasioned  by  the  negligence  of  the  crew,  and 
not  by  perils  of  the  sea,  and  therefore  the  defendants  are 
not  liable.  Busk  v.  the  Royal  Exchange  Assurance  (a), 
does  not  at  all  apply,  because  there  the  loss  was  occasioned 
by  fire,  which  was  one  of  the  risks  expressly  insured 
against.  In  Carruthers  v.  Sydebotham  (6),  the  mooring  of 
the  vessel  was  an  act  done  against  the  advice  of  the 
master ;  here  the  ship  was  moored  in  the  usual  and  proper 
way,  and  with  the  concurrence  of  the  crew ;  so  that  the 
two  cases  are  materially  different.  It  is  impossible  to  say, 
that  the  loss  in  this  case  was  occasioned  by  perils  of  the 
sea ;  or  that  the  vessel,  being  left  dry  in  the  harbour,  by 
the  ordinary  ebbing  of  the  tide,  was  a  stranding.  Heame 
V.  Edmonds  (c)  was  precisely  like  this  case.  There  the 
vessel,  in  the  course  of  her  voyage  up  the  Cork  River,  was 
left  dry  by  the  ebbing  of  the  tide,  and  while  in  that 
situation  received  damage ;  and  that  was  held  not  to  be 
a  stranding  ;  and  that  case  was  cited,  and  its  authority  not 
impeached,  in  Barrow  v.  Bell  (rf)-  In  Walker  v.  Maii^ 
land  (e),  the  negligence  of  the  master  and  mariners  was 
the  remote  cause  of  the  damage;  but  hens  it  was  the 
immediate  and  only  cause;  for  if  the  ship  had  been 
secured  with  a  sufficient  rope,  the  accident  would  not  have 
happened.  Thompson  v.  Whitmore  (f)y  is  an  authority  to 
shew,  that  the  loss  here  was  not  occasioned  by  perils  of 
the  sea ;  for  there  the  ship  was  hove  down  on  a  beach, 
within  the  tide-way,  to  repair,  and  was  thereby  bilged  and 
damaged;  and  it  was  held  that  that  was  not  a  loss  occa- 
sioned by  perils  of  the  sea. 


(a)  2  B.  &  A.  73. 
(6)  4  M.  &  S.  77. 
(c)  4  J.  B.  Moore,  15. 
B.  388. 


(<0  7  D.  &  R.  244.    4  R  &  C. 
730. 
1B.&  (05B.  &  A.  171. 

(/)  3  Taunt.  227. 
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F.  Pollock,  in  reply.  This  case  is  perfectly  distin- 
guishable from  Hearne  v.  Edmonds,  because  there  the  ship 
was  in  the  ordinary  coarse  of  her  voyage  when  she  took 
the  ground,  and  her  being  left  dry  was  no  more  than  oc- 
curred necessarily  ta  every  ship  that  went  up  the  Cork 
River ;  so  that  if  that  had  been  held  a  stranding,  it  must  as 
a  consequence  have  been  held,  that  every  ship  going  up 
the  Cork  River  was  stranded ;  but  here  the  ship  was  out 
of  the  ordinary  course  of  her  voyage,  and  was  driven  into 
the  harbour  by  stress  of  weather.  It  is  true,  that  in 
CarruiherM  v.  Sydeboiham  (a),  the  mode  in  which  the 
▼essel  was  moored,  was  adopted  against  the  advice  of  the 
master;  but  there  is  nothing  in  that  case  to  shew,  that  the 
underwriters  would  have  been  held  discharged  from  liability 
fsf&i  if  there  had  been  negligence  on  the  part  of  the  crew ; 
and  Busk  v.  the  Royal  Exchange  Assurance  (fi),  and 
Walker  v.  Maitland  (c),  were  both  decided  subsequently 
to  that  case.  But  Rayner  v.  Godmond  {d)  is  a  still  more 
recent  decision  on  the  same  point.  There,  during  the 
coarse  of  a  voyage  on  an  inland  canal,  it  became  necessary, 
in  order  to  repair  the  canal,  to  draw  off  the  water ;  and 
the  ship,  in  consequence,  having  been  placed  in  the  most 
secure  situation  that  could  be  found,  when  the  water  was 
drawn  off,  took  the  ground  by  accident  on  some  piles, 
which  were  not  previously  known  to  be  there ;  and  it  was 
held  that  this  was  a  stranding,  the  accident  not  having 
happened  in  the  ordinary  course  of  a  voyage.  And 
Bayley,  J.,  in  that  case,  observed,  that  the  two  cases  of 
Hearne  v.  Edmonds  (e)  and  Carruthers  v.  Sydeboiham,vfere 
reconcileable,  and  that  the  true  construction  was,  "  that 
where,  in  the  ordinary  course  of  the  voyage,  the  ship  must 
go  on  the  strand,  the  underwriter  is  exempt ;  but  where  it 
arises  from  an  accident,  and  out  of  the  ordinary  course, 
he  is  liable."    There  is  another  authority  to  shew  that  the 
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loss  here  was  occasioned  by  perils  of  the  sea.  -Fletcher  y. 
Inglii  (a).  Thore,  a  transport,  in  government  service,  was 
insured  for  twelve  months,  during  which  service  she  was 
ordered  into  a  dry  harbour,  the  bottom  of  which 


uneven,  and  on  the  tide  having  left  her  she  received 
damage  by  taking  the  ground ;  and  it  was  held,  that  Ahis 
was  a  loss  by  perils  of  the  sea. 

Bay  ley,  J. — ^There  are  two  questions  here.    First,  was 

the  ship  stranded,  within  the  meaning  of  the  policjr  ? 

Secondly,  if  she  was,  still,  was  there  such  negligence  on  the 

part  of  the  crew  as  exonerated  the  underwriters  from 

their  liability  ?     Now,  vdth  respect  to  negligence,  the  two 

cases  cited,  in  the  first  instance,  by  Mr.  Po//oeA,  are  in 

my  opinion  decisive  to  shew,  that  the  negligence  ^r«kia- 

management  of  the  master  or  mariners  will  not  discharge 

ihe  underwriters,  provided  the  loss  is  occasioned  l^  Ono  t>f 

the  perils  against  which  they  have  insured.    Then,  ihe 

only  question  here  is,  whether  the  loss  was  ocicasioned  by 

perils  of  the  sea,  or,  in  other  words,  whether  the  ship  was 

•stranded.     I  consider    the   fair    meaning  of  the   word 

''  stranded,**  to  be,  where  the  ship,  by  an  accident,  ahd  out 

of  the  ordinary  course  of  the  voyage,  gets  upon  the  strand, 

and  receives  injury  in  consequence.     If  that  is  a  correct 

definition,  Heatne  v.  Edmonds  (6)  was  properly  held  not.4o 

be  a  caseof  stranding,  because  there  the  ship  was  not  dUt  df 

'the  ordinary  course  of  her^voyage,  and  she  got  upon  the 

strand  not  by  an  accident,  but  necessarily  and  ordinarily,  in 

common  with  etery  ship  that  msLkes  the  voyage  up  the  Gotk 

•River.     But  Carruthers  v.  Sydebotham^c),  Raynefy.  Godz 

mand  (d),  and  a  case,  not  cited,  o(  Hodgson  v.  Maicolm{e), 


(a)  2  B.  &  A.  315. 

(5)4  J.B.Mioore,'15.  1  Brdd. 
J3iligh.388. 

(c)  4  M.  &  S.  77. 

((Q  5  B.  &  A.  225. 

(e)!2  N.  R.  336.  Thete;  in  mo- 
ving a  ship   from  one  part. of  ta 


harbour  to  another,  it  became  ne- 
cessary to  send  two  of  the  crew  <m 
shore  to  make,  fast  a  new  line,  add 
cast  off  the  rope  by  which  the  ship 
was  made  fast;  those  two  men 
being  immediately  impitesscd  ^and 
carried  away,  waiL  nt^t  ibeing  al- 
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wei:e  propexly  hdd  to  be  cases  of  strandiDg,  .withia  t^e 
definitiQii  that  I  have  given  of  that  word,  and  seeim       SJsbop 
to  me  to  govern  this  case.    .Upon  the  ground,  therefore,  v* 

6atf  that  the  negligence  of  Ahe  crew  does  Qot  dis- 
cha^  the  underwriters,  where  the  loss  is  occasioned  by  a 
peril  .insured  against ;  and  secondly,  that  this  ship  was 
stranded  by  an  accident,  and  out  of  the  ordinary  course  of 
her  voyage,  and  the  goods  damaged  in  consequence,  that 
bong  a  peril  insured  against,  I  am  of  opinion  that  the 
defendants  are  liable  upon  thU  policy,  and  l^hat  the 
plaintiff  is  entitled  to  judgment. 

HoLROYD,  J.,  and  Little oaljb,  J.,  concurred. 

■I 

Judgment  for  the  plaintiff. 

lowed  by  the  press-gang  to, cast  was  lost;  and  it  was  held,  that 
off  the  rope  in  question,  the  ship,  this  was  a  loss  bj  perils  of  the  se^ 
it  ODBseqnence,  went  ashore  and      within  the  policy. 


IioLi>£Rj<i£ss  and  another.   Assignees  of    Fo^ctqn,  fl, 
Sankrupt,  v.  Collim.^on  and  another. 

Trover. — At  the  trial  before  Bay  ley,  J.,  at  the  York-      a  whar- 
shire  Lent  Assizes,  1826,   a  verdict  was  found  for  the  ^^^  "^^^ 
plaintiffs,  with  an  arrangement  as  to  the  damages,  subject  lien  in  re- 
to  the  opinion  of  the  Court  upon  the  following  case : —         fcSun^e  and 
The  plaintiffs  are  the  assignees  of  Thomas  Foxton^  a  vtarthouMe- 
bankrupt.    The  defendants  are  wharfingers,  and  owners  of  by  agreement, 

a  wharf  and  warehouse,  at  Hull.    The  bankrupt  was  a  «^^  ^  ^"^ 

•         '  '        '*  plied.     Gene- 

merchant  at  Hull,  and,  previously  to  his  bankruptcy,  from  ral,  continued, 

time  to  time,  landed  goods  at  the  defendants'  wharf,  and  J^^^^^ 

placed  them  in  their  warehouse,  part  of  which  were  deli-  may  be  evi- 

'    '  '  dence  of  such 

.agl^^ient;  but  where  the  right  is  disputed  in  the  place  where  the  wharfinger  lives,  he 
etnnot  set  it  up  against  a  customer,  unless  he  has  previously  ^Ten  him  notice  that  he 
rtU#e(|i^iiiy;upf[>o;thofie,ic^pM  \::i\,i 
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1827.        rered  by  the  defendants  to  the  bankrupt  before  his  bank- 

IIoLDJBHirEss   """P^y"    ^^  ^®  *™®  ^^  Foxton's  bankraptcy,  there  were 
V.  lying  in  the  defendants'  warehouse  9  tons,  4  cwt.,  3  qrs. 

and  27  lbs.  of  flax,  and  848  bags  and  20  bundles  of  mats,  the 
property  of  Foxton.    The  flax  was  the  remainder  of  a 
larger  parcel,  of  17  tons,  5  cwt.,  2  qrs.,  and  15  lbs.,  which 
had  been  landed  at  the  defendants'  wharf,  placed  for  some 
time  in  their  warehouse,  and  in  part  delivered  to  Foxton, 
previously  to  his  bankruptcy.     At  the  time  of  the  bank- 
ruptcy, there  was  due  to  the  defendants  by  Foxton,  the 
sum  of  72/.  145.  2d.,  which  included  not  only  the  charges 
due  to  the  defendants,  for  the  wharfage,  labourage  (which 
comprises  landing,  weighing,  and  delivery),  and  rent,  of 
the  entire  17  tons,  5  cwt.,  2  qrs.,  and  45  lbs.  of  flax,  and 
the  bags  and  mats,  but  also  charges  of  the  same  nature 
due  to  them  in  respect  of  other  goods,  which  had  been 
delivered  to  Foxton  before  his  bankruptcy.     After  that 
event,  and  before  the  commencement  of  this  action,  the 
plaintiffs  tendered  to  the  defendants  the  sum  of  41/.  lOt. 
3J.,  which  included  the  entire  amount  of  all  charges  due  to 
the  defendants  for  wharfage  generally,  and  also  all  charges 
of  every  kind  (including  wharfage,  labourage,  and  rent), 
up  to  the  time  of  the  tender,  due  to  them  in  respect  of  tiie 
entire  17  tons,  5  cwt.,  2  qrs.,  and  15  lbs.  of  flax,  and  the 
bags  and  mats,  and  demanded  of  the  defendants  the  de- 
livery of  the  flax,  and  bags,  and  mats,  then  in  their  pos- 
session.   This  the  defendants  refused,  claiming  a  general 
lien  on  the  goods  for  wharfage,  labourage,  and  rent,  while 
the  plaintiffs  insisted  that- their  general  lien  extended  to 
wharfage  charges  alone,  and  not  to  labourage,  or  rent. 
It  was  agreed  by  both  parties,  plaintiffs  and  defendants, 
that  it  should  be  taken  as  proved  that  in  many  instances 
where  proprietors  of  goods  have  become  insolvent,  the 
wharfingers  in  Hull  had  claimed  to  have  a  lien  on  the 
goods  in  their  possession  for  the  amount  of  their  running 
account  with  such  insolvents,  composing  therein  chai^ges 
for  wharfage,  labourage,  and  rent,  not  only  of  the  goods 


BEFORE   MICHAELMAS   TERM,    VIII.    GEO.  IV.  57 

then  in  the  wharfinger's  possession,  but  of  such  as  had        ^8^7. 
been  delivered  before  the  owner's  insolvency,  and  which    Holdbknesb 
ehim  had  been  acquiesced  in  and  paid  by  the  insolvents,  v. 

or  the  persons  legally  representing  them ;  bat  that  in  other 
mstances  such  claim  for  general  lien  had  been  made,  and 
nottcqaiesoed  in,  and  the  same  has  long  been,  and  con- 
tiniies  to  be,  a  disputed  point :  but  that  the  instances  of 
acqoiescence  in  the  claim  greatly  preponderate.  And  it 
fvas  farther  agreed,  that  the  Court  might  draw  such  in- 
ierence  from  these  facts  as  a  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  circumstances,  the  defendants  have  a  general 
Sell  on  the  flax,  and  bags,  and  mats,  now  in  their  posses- 
Bon,  for  the  amount  lof  the  charges  denominated  labourage 
nd  rent,  due  to  them  by  Foxton,  at  the  time  of  his  bank- 
mptcy,  or  any  part  thereof.  If  the  Court  shall  be  of 
opiiDQQ  that  they  have  not  such  general  lien,  the  verdict  is 
to  be  entared  for  the  plaintifis,  subject  to  the  arrangement 
made  between  the  parties.  If  the  Court  shall  be  of  a 
contrary  opinion,  a  nonsuit  is  to  be  entered. 

jP.  Pollock,  tot  the  plaintiffs.  The  tender  made  by  the 
angnees  to  the  defendants,  in  respect  of  their  claim  upon 
the  bankrupt,  was  sufficient  in  amount ;  for  the  defendants 
had  no  gimeral  lien  upon  the  bankrupts'  goods,  beyond 
th^  charge  for  wharfage.  The  Courts  have  always  taken 
a  distinction  between  general  and  specific  liens.  When 
the  real  nature  of  that  which  is  called  a  general  lien  is 
CQQsidered,  the  phrase  will  appear  not  to  be  a  very  correct 
<Nie.  A  lien  means  a  right  to  hold  the  goods  of  another, 
asa  seeority  for  the  payment  of  money  due  for  labour  and 
materials  expended  on  those  goods.  A  lien  to  that  extent 
is  a  spectfic  lien,  a  right  founded  in  equity  and  reason,  and 
as  sock  has  always  been '  favoured  by  the  Courts.  But  a 
Ken  going  beyond  that  extent,  that  is  a  general  lien,  is 
niore  ib  the  nature  of  a  pledge,  where  one  man  pawns  his 
goods  to  another  as  a  security  for  all  claims  which  that 
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1827.        other  b2»  upon  him ;  ¥^ich  has  always  been  regarded  by 

Mwj>B»»Ba^   lih©  Courts  with  jealou^,  a»d  has  always  been  required  t9 

V*  be  atrictly  proved.    la  Rushforth  v.  Hadfield  (a)^  it  aeem^ 

io  have  bcien  admitted^  that  a  lien  claimed  for  a  geoecit) 

balapoe  is  not  founded  on  the  common  law,  b^t  |Lha;t  ^uch 

a  lien  may. arise  by  icontract;  and  that  usage  of  itrad^^  if 

general,  uQiforin>  ^nd  long  established,  is  evidence  of  such 

a  eootract    But  it  was  decided  there,  that^  as  geoerail 

hm»  ^e  not  to  be  favoured,  the  party  who  sets  op  such  a 

claim  ^ugfat  to  make  out  a  very  strong  case ;  find  tha^ 

.evidence  of  arfew  recent  instances  of  detainer  of  goods  for 

ja  general  balance,  is  not  sufficient  to  furnish  an  ii]feieiice» 

.that  the  owner  of  ^h^  goods  had  knowledge  of  the  nsag^ 

■andispto  watmRt^the  conclusion^  that  he  contracted  with 

xeferenQe  to  it^and  adoptad  the  gep^^ral  dien  into  ^  par- 

iticnlar  contract.    Then,  ^as  the  olaiin  paade  by  .th^ae  da- 

rfepdants  is;notito  b^^voured,  but  is  to  be  strictly  pcovedf 

mid  as  usage  (the  only  evidjenoe  in  support  of  il^)  ia  4»d% 

evidence  of  an  agreement;  let  this  case  betrie^  by  thftt 

test.    The  case  ifinds  that  the  claim  of  general  4MH3Ljb9B 

long  been,  and  continues  to  be,  a  disputed  point  in  Hull; 

/tiiatf  in  some  instaRQ?s«  it  has  been  acqiue8ced.in,^ui4  in 

lOthers  not.;  but  that  the  instances  of  acqui^sqence  great^ 

^preponderate.    Now  that  is  not  sufficient  evidence  of .  i^n^, 

lev^n  to  be  left  to  a  jniy,;So  as  to  raise  the  prespmptipp 

lOf  the  bankrupt  haying  agreed  to  adopt  the  general, liep 

(io^to 'his  dealings  with  ;tbe  defendants.    There  nMist.b(9 

i^ither  an  actual  peijsonal  {acquiescence  in  the  claiqi  by  the 

.party .charged;  or,  :snch  ajg^ueral,  uniform,  establish^, 

^and  notorious  acqniesceiijQ^  in  it  by  the  t^ad^*  a^  fixea  t)^, 

ipwty  with  a  kpowledge  /rfitb^  iiwagCi  and  with :t)^  iidop- 

ition  of  it;  into  his /own  jdfAling^.    But  there  is  qe^er,<^f 

Ith^^se  in, the  present  case.    )£v4^ry  p^rspn  .d^i4ipg  rwith  pi 

•wharfingerihas  a.  right  tOiHi^kehi^own  bargfii^  fvi;th:him;: 

;#nd  Uie  practice,  eyf^ ,  of  the  majority  of  p^rspi^  inthte 

>mme  tcadeand neighbonrhood^is ^ot  bi^ding'J|poi;t, a  jm- 

S.  C.  ,  Selw.  N.  P.  403, 1383,  7th  Ed. 
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licular  indnidaal.     Hj^re,  4he  genend  lien  for  whaisfr        ^^^' 
igek  BOt  diapated;  but  labourage  k  part  of  wibaariBgc^    HoLix&iutaB 
md  Ibea  Ihe  ekafge  flv  the  x>ne  indudes  the  other.    But  t** 

it  that^  like  :wareboii8e  rent,  is  a  diBtioot  charge,  a  lien 
in  ffeq)eot  of  it  icannot  be  'supported^  except  by  apecial 
agmmefit,  or  invariable  usage ;  neither  of  which  have 
been  proved  toiexiet  in  tbisx^ase. 

f«rA«,iContriL    A  wharfinger's  general  lien  extends  to 

sU  charges  oonnectdd  with  his  business  as  a  whaiffinger. 

The  authorities  in  support  of  this  ^position  are  veiy  strong. 

hKllaijfl0rVk^Mangles{a),\tynt8  contended,that.a  whavfinger 

had  a  lian'ibr  lUs  general  balance  ;  and  Lord  Kenton  said, 

'^the  usage  in  ithe  present) case  has  beenrproved^sovoften, 

tkst  it  must  be  considered  as  a  settled  ipoint^itfaat  .wharf- 

iogeia  have  the  lien   contended    for.'*      In    Speam  ^v. 

ii^kf  (fi)f  <Loiil  Eldon,  upon  the  authority  of  iiie  pre- 

esding  case,  <held,  that  a  wharfinger  had  la  /lien  :for  his 

;g8i0Eall)alaii€e^  and  that^  although  the  balance  (was^of 

■sire  than  atx  .years  standings  the  wharfinger:  might  .retain 

the  goods  by 'Virtue  of  his  general  lien,  \for  the  debt  was 

not  discharged  by  -the  Statute  of  Limitations,  but  rthe 

•remedy  only*     Sotin  Richardson  v.  Goss  (t),  :Locd  Alvanky 

said,  ^'the  plaintiff  tendered  fto^the  defendant  the  ifreight 

•nd^dharges  x>n  the  :goods  in  .question,  which  :the  .latter 

lefosed,  leontending,  that  by  the  custom  <df  the  trade, 

wUch  isinow'become  part  of  the  contract  between  >wharf- 

•iif^  and; their  customers,  he  was  entitled  to  netain  them 

iforthis-f^eralbalanee  due  from  TFt7fo»:(the  consignee  of 

'the  goods).    It  is'true,  that  as  between  the  defendant  and 

Wilmmt  if  tlK'former  had  received  the  goodsion  WilmtfdH 

aecoimty  and^asbelonging^to  him,  the  defendant  .wonid 

have  had  a- right  so  to  retain  them."  There  is  quite  enough 

ttated  upon  the  face  of  this  case  to  shew  that  a  general 

-Htge  has  prevailed  in  Hull,  for  wharfingers  to  have  -some 

Ken  upon  the  goods  in  their.hands.     It  is  found,  undoubt- 

(•)  1  £sp.  109.  (fr)  3  Esp.  81.  (c)  3  B.v&  P.  f  19. 
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I8d7.  edly,  that  whether  that  lien  should  or  should  not  extend 
HoLDXKV£85  ^  labountge  and  wareh6use-rent,  has  been  a  disputed 
_     ^*  point ;  but  it  is  also  found,  that  the  instances  of  acqut- 

CoLLINSOll*      *  . 

esceuce  in  the  lien  to  that  extent  have  greatly  prepon- 
derated,  which  shews  that  the  claim  of  a  lien  to  thcct 
extent  must  have  been  universally  made.  Then^  as  the 
claim  has  been  universally  made,  and  has  in  a  great 
majority  of  instances  been  acquiesced  in,  there  is  evidence 
upon  which  a  jury  would  have  been  warranted  in  finding, 
that  there  was  a  general  usage  in  favour  of  the  lien  claimed 
by  the  defendants ;  and  the  case  admits  that  the  Court 
may  draw  the  same  inference  from  the  facts  found  in  it, 
as  a  jury  might  have  drawn.  It  was  held  in  Rushforih  v. 
Hadfield  (a),  that  the  lien  of  a  common  carrier,  for  his 
general  balance,  might  arise  from  an  implied  agreement, 
to  be  inferred  from  the  general  usage  of  trade ;  and  the 
same  rule  applies  to  a  wharfinger ;  for  he  is  a  species  of 
carrier,  having  similar  duties  to  perform  in  landing, 
weighing,  and  delivering  the  goods  entrusted  to  his  care ; 
and  entitled  therefore,  to  enjoy  similar  privileges.  The 
recent  case  of  Rex  v.  Humphery  (6),  where  a  wharfinger 
set  up  a  lien  against  the  crown,  goes  the  whole  length  of 
the  present  arguments  It  was  there  held,  that  ''  a 
wharfinger's  general  lien  on  the  goods  of  his  customer  in 
his  possession  for  his  balance,  in  respect  of  freight  and 
wharfage,  due  before  the  teste  of  an  immediate  extent, 
issued  against  such  customer,  being  the  crown's  debtor, 
should  prevail  against  the  extent."  It  was  doubted 
*'  whether,  a  wharfinger's  lien  for  warehouse-room  stood 
on  the  same  footing ;"  but,  "  where  a  whafinger  detained 
goods  on  his  premises,  seized  there  under  an  immediate 
extent,  in  respect  of  a  lien  for  wharfage,  which  was  after- 
wards established;  his  claim  for  warehouse-room,  from 
the  teste  of  the  extent  till  the  forcible  removal  of  the 
goods,  was  allowed."  The  claim  for  wharfage  is  admitted 
in  this  case,  and  there  is  no  reason  why  the  claim  for 

(a)  6  East,  519.  (6)  1  M*Clel.  &  You.  173. 


HOLDEKMESS 
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fatbourage  and  wareh6u8e-rooni  should  not  stand  upon  the         1827. 
lame  footing.      They  are  equally  necessary  to  the  pre- 
serration  of  the  goods  committed  to  the  wharfinger's  care,  v. 

and  equally  form  a  part  of  his  duty ;  for  the  mere  act    ^"•'''»<>''' 
of  landing  the  goods  upon  his  wharf,  unless  he  afterwards 
boosed  them  in  his  warehouses,  and  kept  them  there  in 
good  order,  would  be  a  rery  inadequate  performance  of 
his  dn^  to  the  owner. 

Bayley,  J.-r-Where  a  wharfinger  sets  up  a  claim  of 
general  lien,  the  onus  is  upon  him  to  prove  his  claim  dis- 
tiDCtly.    The  usage  of  that  particular  trade  may  differ  at 
different  places.    Where  a  general,  continued,  and  undis- 
puted usage  in  favour  of  the  lien  is  clearly  established,  the 
inhabitants  of  the  place,  dealing  with  the  wharfinger,  must 
be  presumed  to  know  the  usage,  to  acquiesce  in  it,  and  to 
adopt  it  into  their  dealings.    But  the  acquiescence  in  the 
nsage  must  be  general ;  a  majority  of  instances  is  not  suffi- 
cient to  render  it  binding  upon  every  individual.     The 
wharfinger,  living  and  carrying  on  business  in  a  particular 
ndghbourhood,  is  acquainted  with  the  usage  of  trade 
there ;  the  lex  loci,  if  I  may  use  the  term,  is  known  to 
him ;  and  if  any  doubt  or  dispute  arises  about  it,  he  has 
it  io  his  own  power  to  protect  himself,  by  expressly  stipu- 
lating that  he  will  deal  upon  those  terms,  and  no  other. 
Usage  is  no  more  than  evidence  of  an  agreement  to  deal 
apon  particular  terms.     In  this  case  the  wharfinger  knew 
that  the  right  to  a  general  lien  for  labourage  and  warehouse- 
lent  was  a  disputed  point;  therefore  it  was  his  duty  to 
commanicate  to  every  one  of  his  customers,  that  he  insisted 
upon  his  right  to  such  a  lien  :  and  where  he  has  not  done 
io»  he  cannot  set  up  the  right.    It  appears  that  in  Hull, 
where  these  parties  resided,  the  instances  of  acquiescence  in 
the  general  lien  greatly  preponderated ;   but  that  is  not 
enough:    a  man  may  acquiesce  through  ignorance,  or, 
where  the  sum  in  dispute  is  small,  he  may  prefer  the  sacri- 
fice of  the  money  to  the  inconvenience  of  a  law  suit.    Upon 
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1027.        the  principle  that  na  express  agreementy  and  no  onivereal 
iioLDBBNB0   nBage,  itt  fayoor  of  the  defendants'  chtkn,  exists  in  this 
^*  case,  but  that,  on  the  contrary,  they  knew  the  point  to  be 

a  disputed  one,  and  therefore  onght  to  have  comnnnicated 
to  the  bankrupt  that  they  meant  to  insist  upon  the  right, 
I  am  of  opinion  that  they  cannot  now  set  up  the  right, 
and  consequently,  that  the  verdict  must  be  entered  for  the 
plaintiffs. 

Ho  LRo  Y  D,  J.  — I  am  of  the  same  opinion.  Nothing  but 
an  agreement,  express,  or  impKed,  can  entitle  the  defend* 
ants  to  the  right  which  they  claim.  Usage  may  amowit 
to  an  implied  agreement,  where  it  is  generally  aeqniesoed 
in ;  but  in  Hull,  where  these  parties  hve,  it  has  not  been 
generally  acquiesced  in,  but  the  right  itself  is  a  disputed 
point.  Then,  here  th^re  is  no  agreement,  express  or  implied, 
in  support  of  the  lien,  and  therefore  the  defendants  cannot 
tnsist  upon  it. 

LiTTLEnALB,  J. — I  am  also  of  the  same  opinion.  Theie 
may  be  no  doubt  as  to  the  wharfinger's  right  of  geneial 
lien  for  wharfage,  bnt  that  will  by  no  means  comprdiMid 
a  lien  for  warehouse-room  or  labourage,  without  some  agree- 
ment, express  or  implied.  Here,  so  fer  from  th^e  being 
any  agreement  on  the  subject,  it  appears  that  the  matter 
has  loDg  been,  and  still  is,  a  disputed  point.  If  the 
wharfinger's  lien  could  be  extended  in  the  way  now  ad^ed 
for,  that  of  the  carrier  might  with  equal  propriety  be  en- 
kirged  in  the  same  degree ;  for  he  frequently  acts  in  the 
capacity  of  a  warehouseman. 

Judgment  for  the  Plaintifis. 
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NOYE  V.  ReED4 

1  KESPASS  for  breakipg  and  entering  a  eertahi  close      Where,  in 
called  the  Garden,  and  other  closes  of  plaintiff,  and  sub-  clmuum]ixgU, 
vBi&ag  and  carrying  away  the  soil.    Plea,  not  guilty^  and  ^j^^PP^.*^ 
inae  thereon.     At  the  trial  before  Burraugh,  J.,  the  case  and  defends 
wiadaa: — ^The  plaintiff  and  defendant  both  rent^  pre-  ant,  respec- 
mises  of  the  same  landlord,  a  Mr.  Nicholas,     The  de-  pied  lands, 
kadMsA  held  his  premises^  which  consisted  of  tbe  entire  the^me  Umd- 
fum  and  estate  of  Trenarth,  except  a  dwelling-house,  lord,  and  abut- 
gildcnr  bwn  and  field,  under  an  unexpired  lease  for  21  enfsidesofa" 
j%m  gianted  to  his  father  by  Mr.  Nicholas.    The  plaintiff  ^^  i^^^ 
kU  his  premises,  consisting  of  the  excepted  parts  of  the  fendant  held 
IJreaarlih  estate  above  mentioned,  under  a  pared  agreement  ^ch  V^^^' 
widi Mr.  Nicholas.    The  defendant  claimed  as  part  of  his  notproduced: 
pnnisesy  a  lane  which  ran  between  a  certain  portion  of  ^^  deciara- 
lu8  own  premises  and  those  of  the  plaintiff;  and  on  one  jionofthe 
tide  of  which  was  a  ditch,  which  adjoined  the  plaintiff's  <<  that  he  had 
guden ;  that  lane  was  the  only  Way  to  the  defendant's  \^\  ^^  ^^^ 
dwdling-hoase  and  farm-yard,  though  it  was  admitted-  plaintiff  and 
AotthepUuntiffhad  always  enjoyed  the  liberty  of  passing  t^r^^S^uT^' 
deng  it  to  the  back  part  of  his  house  and  oflGlces.     It  was  o°e  as  to  the 
proted  that  the  defendant,  and  his  father  before  him,  had  properly  re- 
emcised  various  acts  of  ownership  over  the  lane  for  many  ^cived  m  evi« 

-  .         ,  dence;  that 

years ;  cleansing  the  ditch,  scrapmg  the  road,  and  collect-  being  receiv- 
ing and  carrying  away  the  soil  and  muck  so  collected ;  and  ^J  ^\  P*?^^^ 
that  on  one  occasion,  the  plaintiff  applied  to  the  defendant  and  defendant 
for  pennission  to  place  a  furze  rick  and  a  dung  heap  in  the  ^  coi^on^f 
lane.  The  lease  under  which  the  defendant  held  was  not  ^^  ^^^ ;  ^^9 
prodacedy  but  its  existence  was  proved.  Mr.  Nicholas  that  neither^f 
Wng  asked  by  the  learned  Judge  to  which  of  the  parties  ^^?^  ^?^^^ 

%    y  maintain 

oehad  let  the  lane,  answered,  "  that  he  had  let  it  jointly  to  ^eipastagainst 
tliem  both,  as  much  to  one  as  to  the  other ;"  and  thereupon  Jespect  of  the 
the  learned  Judge,  being  T>f  opinion  that  the  plaintiff  and  lane. 
defendant  were  tenants  in  common  of  the  lane,  or  at  least 
tbat  the  plaintiff  had  not  such  an  exclusive  possession  of 
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it,  as  was  necessary  to  entitle  him  to  support  trespass, 
refused  to  hear  any  further  evidence,  and  directed  a  nonsoit. 
A  rule  nisi,  for  setting  aside  the  nonsuit,  and  for  a  new 
trial,  having  afterwards  been  obtained, 

Jeremy,  now  shewed  cause.  Unless  the  plaintiff  had 
the  exclusive  possession  of  the  locus  in  quo,  he  was  not 
entitled  to  maintain  an  action  of  trespass  in  respect  of  it. 
The  landlord  proved  that  he  had  let  the  locus  in  quo 
''jointly,  both  to  the  plaintiff  and  the  defendant,  as  much 
to  one  as  to  the  other."  The  learned  Judge  was  of  opi- 
nion, that  that  was  evidence  that  the  plaintiff  and  the 
defendant  were  tenants  in  common  of  the  locus  in  quo,  or 
at  least,  that  the  plaintiff  had  not  the  exclusive  possession 
of  it,  so  as  to  be  entitled  to  maintain  the  action.  In  that 
opinion  the  learned  Judge  was  perfectly  correct ;  the  non- 
suit, therefore,  was  right,  and  this  rule  must  be  disohai^ged. 

Halcomb,  contrsi.  The  ditch  was  no  part  of  the  lane. 
It  was  on  the  side  of  the  lane  adjoining  to  the  plaintiff's 
premises,  and  in  fact,  formed  part  of  the  plaintiff's  pre* 
mises;  the  plaintiff,  therefore,  was  prima  facie  entitled  to 
the  soil  of  that  half  of  the  lane  which  lay  nearest  to  his 
premises,  and  to  maintain  trespass  in  respect  of  it,  Stevens 
V.  Whistler  (a)  ;  where  it  was  held,  that  the  plaintiff,  bav:- 
ing  lands  abutting  on  one  side  of  a  public  highway,  called 
Shepherd's  Lane,  (which  was  primd  facie  evidence  that  the 
nearest  half  of  the  lane  was  his  soil  and  freehold),  might 
declare  generally  for  a  trespass  in  his  close,  called  Shep^ 
herd's  Lane.  Then  there  was  nothing  to  rebut  Xh^primA 
facie  evidence  of  the  plaintiff's  title;  for  the  landlord's 
evidence,  with  respect  to  the  nature  of  the  holding  of  the 
parties,  was  clearly  inadmissible;  because,  as  the  defendant 
was  proved  to  hold  under  a  lease  which  was  in  existence, 
that  lease  ought  to  have  been  produced.  Upon  both 
grounds,  therefore,  first,  that  the  plaintiff  had  such  a 

(a)  11  East,  51. 
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poiiessioa  of  the  locus  in  quo  as  entitled  him  to  maintain 
trespass,  and  secondly,  that  the  evidence  of  the  landlord  was 
improperly  received,  the  nonsuit  ought  to  be  set  aside, 
aod  a  new  trial  granted. 

Batlet,  J. — I  am  clearly  of  opinion,  that  the  nonsuit 
diiected  by  the  learned  Judge  in  this  case  was  right. 
What  lands  abutting  on  a  ditch  and  a  lane,  on  each  side, 
belong  to  different  owners,  the  presumption  is,  that  a 
hedge  and  ditch  on  one  side,  both  belong  to  the  occupier 
of  the  land  on  that  side.  But  that  is  not  the  fact  here, 
therefore  the  presumption  does  not  arise.  Here  the  land 
cm  both  sides  belongs  to  the  same  owner,  and  he  may  let 
it  m  whatever  manner  he  pleases.  It  was  for  the  plaintiff 
to  shew  that  the  ditch  and  the  lane,  in  which  he  com- 
pbdned  of  a  trespass  having  been  committed,  belonged  ex* 
chstfdy  to  him.  The  ditch  and  the  lane,  and  the  land 
on  each  side  of  them,  belonged  to  Mr.  Nicholas.  It  was 
in  his  power,  if  he  chose,  to  let  the  lane  jointly  to  the 
phintiff  and  the  defendant,  and  he  proved  that  he  had  in 
fact  done  so.  It  is  said  his  evidence  was  inadmissible, 
because  the  defendant's  lease  ought  to  have  been  produced. 
Bat  it  was  no  part  of  the  defendant's  duty  to  produce  his 
lease,  and  to  shew  what  and  how  he  held  ;  it  was  for  the 
phuntiff  to  shew  what  and  how  he  held :  and  as  he  did  not 
csH  for  the  lease,  and  did  call  Mr.  Nicholas^  that  person^s 
efideoce  was  clearly  admissible  to  shew  the  real  nature  of 
the  plaintiff's  holding.  When  his  evidence  was  given,  it 
Wtt  plain,  that  neither  the  plaintiff  or  the  defendant  had 
&e  exclusive  possession  of  the  lane,  but  that  they  were 
tenants  in  common  of  it ;  and  then  it  followed,  that  nei- 
ther of  them  could  maintain  an  action  of  trespass  against 
the  other,  in  respect  of  the  lane. 

HoLioTDi  J.,  and  Littlbdale,  J.,  concurred. 

Rule  discharged. 

VOL.  I.  F 
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Attwood  and  others  w.  Munnings. 


A  power  of   A.SSUMPS1T,  by  the  plaintifis  as  indorseefit,  against  the 


attorney  '*for 
me,  and  on 
my  behalfy  to 
pay  and 
accept  such 
bills  of 
exchange  as 
shall  be 
drawn  or 
charged  on 
me,  by  my 
agents  or 
correspon- 


defendant  as  acceptor,  of  a  bill  of  exchange.  Plea»  noh 
assumpsit,  and  issue  thereon.  At  the  trial  before  Abboti, 
C  J.,  at  the  London  adjourned  Sittings  after  MichaelmoM 
term,  1823,  the  plaintiffs  had  a  verdict,  damages  1,833/.; 
subject  to  the  opinion  of  the  Court  upon  the  following 
case : 

The  plaintiffs  are   bankers,  carrying  on  businefis  in 
London.    The  defendant  was  a  merchant,  engaged  ia  ^x* 


dents,  as  occa-  tensive  mercantile  business,  and  also  in  joint  speculations 

quire  ;''autho-  ^  a  considerable  amount  with  Thomas  Burleigh,  MeMB. 

rizes  the  attor.  Bridges  and  Elmer,  Samuel  Howlett,  and  William  Rotkery. 

ney  to  accept  o  '  ^ 

such  bills  only  In  the  year  1815,  the  defendant  went  abroad  on  the  part- 

asare drawn  ^gygkip  business,  and  remained  abroad  till  after  the  bill, 

upon  tne  prin-  ^       . 

cipal  by  his  upon  which  the  action  was  brought,  became  due.     WhUe 


agents  or  cor- 
respondents, 
in  that  cha- 
racter, and  in 
respect  of  the 
private  tran- 
sactions, and 
on  the  indivi- 
dual account, 
of  the  princi- 
pal. 

A  power  of 
attorney  to 
pa^  and  re- 
ceive monev, 
buy  and  sell 
lands,  bring 
and  defend 
actions,  give 

leases  indoirse  ^^^^»  merchandizes,  effects,  properties,  chattels,  ships  and 
and  negotiate  vessels,  with  their  appurtenances,  debts,  claims,  and  de- 
change  pay-     mands  whatsoever,  as  now  are,  or  hereafter  shall  become, 

able  to  the 

principal,  and  generally  to  perform  all  other  affairs  and  concerns  of  the  principal ; 

does  not  authorize  the  attoroey  to  accept  bills  drawn  on  the  principal. 


the  defendant  continued  abroad,  he  executed  two  powemef 
attorney,  of  which  the  following  are  copies : 

**  I,  G.  G.  H,  Mannings,  do  make,  &c.,  and  in  my 
stead  put,  &c.,  William  Rothery,  Thomas  Burleigh,  and 
Sally  Mannings,  my  wife,  to  be  jointly,  and  either  or  any 
of  them  severally,  my  true  and  lawful  attorney  or  attenieys, 
for  me,  and  in  my  name,  and  to  my  use,  to  ask,  deiiiaiH|# 
collect,  get  in,  sue  for,  recover  and  receive,  of  tod  from  all 
companies,  corporations,  and  bodies  politic,  and  all.  and 
every  person  and  persons  soever  in  Europe,,  wheat  theae 
presents,  and  the  matters  and  things  herein  contained  do, 
shall,  or  may  concern,  all  such  sums  of  money,  goodsy 
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wktne,  and  grow  due,  owing,  and  payable,  or  deliverable, 
and  88  do  and  sball  appertain  and  belong  unto  me,  upon 
or  by  Tirtue  of  any  seGuritite  or  security,  whether  of  a 
spedalty  or  simple  contract  nature,  deeds,  charter  parties, 
bonds,  bills  of  exchange,  promissory  notes,  bills  of  lading, 
or  policies  of  insurance,  or  as  or  for  the  purchase  prices  of 
any  houses,  lands  or  tenlements,  ships  or  vessels,  goods, 
wares,  or  merchandizes,  or  of  any  other  things  whatsoever, 
or  fiff*  or  by  reason  or  account  of  merchandizing,  trading,  oi* 
iteaiing,  or  upon  any  other  account,  or  in  any  other  way 
m  flaanner  whatsoever  or  howsoever ;  or  upon  non-payment  or 
BOQ*deIiTery  thereof,  er  of  an^  of  them,  or  any  part  thereof, 
fiir  me,  in  my  name,  and  on  my  behalf,  to  have,  use,  and 
tike  all  sueh  lawful  ways,  means  and  proceedings,  both  at 
km-  and  in  equity,  as  shall  be  requisite  or  expedient,  and 
adfisaUe  to  enfoh^e,  compel,  recover  and  retain  payment 
and  delivery  of,  or  satisfaction  for  the  same,  and  every 
past  and  parcel  thereof,  aild  for  such  purposes  to  institute, 
womeace,  and  bring  against  all  or  any  of  the  companies, 
teiy  and  persons  aforesaid,  all  such  actions  and  suits ;  and 
to  ane^  or  oanse  to  be  sued  forth,  all  such  arrestments,  at- 
tachmeDte,  sequestrations,  and  other  proceedings,  as  shaH 
be  needffd  and  advisable  in  the  premises ;  and  such  action^, 
JLc^  and  other  proceedings,  to  prosecute  to  final  judgment, 
decree^  and  execution,  or  otherwise  conclude  or  terminate, 
as  the. nature  and  circumstances  of  the  case  may  require, 
or  thdy,  the  said  attorneys,  any  or  either  of  them,  shaU 
deem  fit  and  proper.    And  also  for  me,  and  in  my  name 
and  behalf,  to  appear  to,  withstand,  defend,  defeat,  and 
Oftftkxow,  all  such  actions  and  suits  as  shall  be  institute 
sod  eovmeneed  against  me  in  any  court  or  courts  what8o«> 
em,  in  Europe  :  and  also  to  make  up,  adjust,  liquidate, 
and  finally  settle  all  accounts  and  matters  of  account  de- 
pending^ and  that  shall  be  in  dependence,  between  me  and 
any  odier  person  or  persons  whatsoever,  and  thft  same 
ieeonnts  to  close  and  subscribe,  so  as  to  antbenticatei  the 
passing  thereof,  as  the  case  may  require,  and  td  receive  or 

T  2 


67 


i82r. 


Attwood 

V. 
MlTKNINOt. 


68 


CASES   IS   THE   KINGS   BENCH* 


1827. 
Attwood 

V. 
MUNNIMCS. 


pay  the  balance  of  the  accounts  respectively.  And  atap 
for  me,  and  in  my  name  and  behalf,  to  submit  and  refer 
any  dispute  or  difference  which  may  arise  concerning  any 
of  my  affairs,  concerns,  or  dealings,  or  any  matter  or  thing 
connected  therewith,  unto  the  award  and  detertnination  of 
such  arbitrator  or  arbitrators,  or  umpire,  as  my  said  attor- 
neys shall  approve  of;  and  thereupon  to  execute  such 
bonds  of  arbitration  and  deeds  of  reference  as  shall  be  re- 
quisite, to  consent  and  agree  that  such  submission  may  be 
made  a  rule  of  any  court  or  courts,  to  enforce  the  fulfil- 
ment of  any  award  or  awards  by  the  opposite  party  or 
parties,  or  fulfil  such  award  on  my  part ;  or  if  partial 
and  unjust  to  oppose,  contest,  and  set  aside  the  same. 
And  also  upon  payment  and  receipt  or  delivery  of  the 
sums  of  money,  goods,  &c.  aforesaid,  that  are  or  shaO 
be  due,  owing,  and  belonging,  or  shall  be  awarded  auto 
me,  or  any  of  them,  or  any  part  thereof,  for  me,  and  in 
my  name,  and  as  my  acts  and  deeds,  to  sign,  seal,  and 
deliver  all  such  receipts,  releases,  acquittances  and  dis- 
charges, deeds  and  instruments,  as  shall  be  necessary^ 
and  if  need  be,  to  enter  satisfaction  on  the  record  or  records 
of  any  judgment  or  other  proceeding  which  shall  have 
been  had  or  obtained  for  the  recovery  thereof,  and  even,  if 
it  shall  seem  most  for  my  interest,  to  accept  and  take  part 
for  the  whole  of  any  such  debts,  &c.  as  aforesaid,  or  such 
composition,  dividend,  or  share  of  any  insolvent  debtors' 
or  bankrupts'  estates,  as  can  or  may  be  had  or  gotten  for 
the  same,  and  thereon  the  same  wholly  to  acquit,  release 
and  discharge,  or  otherwise,  as  may  seem  most  advisable* 
And  also  for  me,  and  in  my  name,  to  indorse,  negotiate, 
and  discount,  or  acquit  and  discharge,  the  bills  of  ex- 
change, promissory  notes,  or  other  negotiable  securities, 
which  are  or  shall  be  payable  to  me,  and  shall  need  and 
require  my  indorsement.  And  also  for  me,  and  in  my 
name,  to  sell  and  dispose  of  my  ship  or  vessel,  called  the 
Melantho,  and  all  or  any  such  ships  or  vessels,  or  parts  or 
shares  of  ships  or  vessels,  as  I  now  am,  or  hereafter  shall 
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or  may  be  entitled  unto^  or  interested  in,  unto  such  person 
or  persons,  and  for  such  price  or  prices,  as  my  said  attor- 
neys shall  think  fit  and  adequate ;  and  upon  such  sales  or 
99k,  for  me,  and  in  my  name,  and  as  my  acts  and  deeds, 
to  ngn,  seal,  execute,  and  deliver  all  such  bills  of  sale, 
deeds,  devices,  conveyances,  and  assurances  in  the  law,  as 
«liall  be  requisite  and  sufficient  to  convey  and  assure  such 
ships  or  vessels,  or  parts  or  shares,  &c.,  with  all  and  sin* 
gnlar  the  premises  and  appurtenances  thereunto  belongings 
unto  such  purchaser  or  purchasers  thereof,  his  or  their 
executors,  &c.,  for  ever;  and  for  me,  and  in  my  name,  to 
iodofse,  sign,  and  subscribe  all  such  memorandums  and 
indorsements  of  transfer  on  the  certificates  of  registry  of 
tQch  last-mentioned  ships  or  vessels  respectively,  and  to 
do  all  other  such  acts  whatsoever  as  shall  be  necessary 
and  sufficient  for  completing  and  confirming  such  sales 
and  transfers.    And  also  for  me,  either  solely,  or  jointly 
with  the  other  owners,  as  the  case  may  be,  to  let  to  freight 
8Qch  ships  or  vessels  as  I  now  am,  or  hereafter  shall  or 
mty  be,  interested  in  or  entitled  unto,  unto  such  person  or 
persons,  for  such  voyages  and  services,  and  at  such  rates 
of  fraght,  as  may  be  deemed  sufficient,  and  most  to  my 
interest    And  also  for  me,  and  in  my  name,  to  hire  and 
take  to  freight  any  ships  or  vessels,  upon  such  voyages 
and  adventures,  and  at  such  rates  of  freight,  and  upon 
locb  terms  and  conditions,  as  may  be  judged  most  for  my 
interest,  and  for  me,  and  in  my  name,  and  as  my  acts  and 
deeds,  to  execute  and  deliver  all  charter-parties  of  afireight- 
ment,  or  other  instruments,  which  shall,  in  either  of  the 
cases  last  mentioned,  be  necessary  to  be  executed  by  me. 
And  also  for  me,  and  in  my  name,  and  on  my  behalf,  to 
make  and  effect,  and  cause  to  be  made  and  effected,  insu- 
rance on  all  or  any  ships,  vessels,  goods,  wares  or  mer- 
chandises, which  belong  unto,  or  to  be  shipped  or  consigned 
by  me,  at  such  rates  of  premium  as  may  be  reasonable,  and 
to  pay  soch  premiums  on  my  account.    And  also  for  me, 
and  in  my  name,  and  for  my  account  nnd  risk,  to  buy, 
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1897.        geU,  barter,  exchange,  export,  and  import  all  goods,  &c., 

Attwood      ^^^  ^  trade  in  and  deal  in  and  with  the  same,  in  such 

V-  manner  as  shall  be  deemed  and  considered  most  for  my 

iWlTMItf  I W6S 

interest.  And  generally  for  me,  and  in  my  name,  place, 
and  stead,  and  as  my  act  and  deed,  or  otherwise,  bat  to 
my  use,  to  make,  do,  execute,  transact,  perform  aiid  ac- 
complish, all  and  singular  such  forther  and  other  acis, 
deeds,  matters,  aqd  things  as  shall  be  requisite,  expedient, 
and  advisable  to  be  done,  in  ai^d  about  the  premises,  kofi, 
all  other  my  affairs  and  concenus,  and  as  I  m^bt  w  could 
do  if  personally  acting  therein,  hereby,  for  the  purposes 
aforesaid,  giving  and  granting  my  full  and  whole  power 
and  authority  in  all  and  singular  the  matters  aforesaid  to 
the  said  W.  £.,  T.  B.,  and  S.  Af  v  jointly  and  se^waUy.*^ 
Cape  Town,  l%ih  May,  1816." 

'^  I,  G.  Cr.  H.  MuHfdngij  do  make.  Sic,  and  in  my  stead 
put,  8u:.,  Sally  Munnings,  my  wife,  my  true  and  kiwfiil 
attorney,  for  me,  and  in  my  name,  and  on  my  account,  to 
enter  into  and  upon,  and  take  possession  of,  all  and  sin- 
gular the  honors,  manors,  messuages,  farms,  landsi  tithes 
and  hereditaments,  freehold,  copyhold,  and  leasehokb 
lyhatsoever  and  wheresoever,  to  me  belonging,  or  in  any 
wise  appertaining,  or  wherein  or  whereof  I  have  any  estate 
or  inheritance,  and  to  make  sale  of,  or  convey  in  exchaage 
for  other  freehold,  copyhold,  or  leasehold  estates^  any* of 
my  said  freehold,  copyhold,  or  leasehold  estates,  and  pav* 
ticularly  to  make  sale  of  three  copyhold  cottages,  situate, 
8cc.j  and  also  of  the  wharfs  and  premises,  situate,  &c., 
also  of  the  estate  at  present  inhabited  by  the  said  S.  M., 
and  the  lands  thereunto  belonging,  also  of  the  great  titlies 
of,  &o.,  and  also  of  the  lease  of  a  form  called,  8cc. ;  and 
the  money  arising  from  such  sales,  or  on  account  of  any 
exchange,  to  lay  out  and  invest  in  other  lands,  Sco«,  or  on 
government  or  Keal  securities,  or  otherwise,  as  she  sbaH 
think  fit ;  and  to  sign,  seal,  and  execute,  and  as  my  aats 
and  deeds  to  deliver,  any  deeds,  conveyances,  and  a^su*- 
Affices  for  conveying,  eitbelt  by  way  of  absohite^  sale,  or  ia 
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eichange  for  other  freehold,  copyhold,  or  leasehold  estates 
of  any  of  my  ^d  freehold,  leasehold,  or  copyhold  estates^ 
the  which   may  be  sold  or  exchanged,  and  to  sign  re- 
ceipts for    the    condderation    money   on  such  sales  or 
dcfiangesj  and  also  to  transpose  or  transfer  any  mort- 
gig^  or  other  securities,  which  she  may  take  for  any 
moiiejs  which,  from  time  to  time,  may  have  arisen  from 
neb  sales  or  exchanges,   and  may  have  been  placed 
out  on  such  securities,  and  also  to  view,  search,  and  s^ 
the  slate,  Audition,  and  defects  of  the  reparation  of 
a&  the  said  estates,  and  forthwith  to  give  proper  notice^ 
md  directions  fw  repairing  the  same,  and  generally  tq 
Qvereee,  set,  let,  manage,  and  improve  the  said  estates  to 
the  best  advantage*    And  also,  from  time  to  time,  to  fell 
or  cut  down  any  wood,  or  underwoods,  timber,  or  other 
trees,  standing  or  being  on  any  of  my  said  lands,  &c., 
which  I  have  power  to  cut  down,  as  my  said  attorney  shall 
lee  fit,  and  to  sell  and  dispose  of,  or  allow  for  repairs,  or 
otherwise,  in  or  about  the  said  premises,  and  generally  to 
repair  and  uphold,  or  take  down  and  rebuild  all  or  any 
bouses,  &c.,  in  and  upon  the  said  lands,  &c.,  as  occasion 
Ml  require,  or  do  any  other  act  and  thing  for  the  im* 
provement  of  the  same.    And  also  to  pay  all  taxes^  Sec., 
and  all  other  payments  whatsoever,  due  and  payable  for, 
or  on  accoiint  of,  the  houses,  &c.,  and  other  the  premises, 
of  my  estate ;  and  also  to  contract  with  any  persons  for  leas- 
ing any  of  the  said  premises,  and  to  set  fines  for  new  leases, 
tod  to  accept  surrenders  of  leases,  and  for  that  purpose, 
for  me,  and  in  my  name,  and  as  my  act  and  deed,  to  make, 
&c*,  any  leases,  demises,  or  grants,  or  other  lawful  deeds, 
or  iostruments  whatsoever,  which  shall  be  necessary  an4 
poper  in  that  behalf.     And  also  for  me,  and  in  my  name^ 
to  ask,  receive,  and  recover,  of  all  the  stewards,  bailifis, 
leceivers;,  farmers,  tenants,  and  all  other  occupier^  whatso- 
,ever  of  all  and  every  my  said  lands,  &c»,  all  rents,  arrears 
oC  rent,  services,  issues,  profits,  emoluments,  and  sums  of 
money,  due,  owing,  and  payable,  or  at  any  time  bereaft^ 
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to  grow  and  become  due,  &c.,  for,  or  in  respect,  or  on  ac-* 
Attwood  count  of  the  same  premises.  And  also  to  take  all  accounts 
from  any  persons  whatsoever  that  have,  or  shall  bure,  any 
dealings  or  transactions  with  me.  And  also  for  me,  and 
in  my  name,  and  on  my  account,  to  sign  my  name,  and 
affix  my  seal,  and  in  due  fcnrm  of  law  to  deliver  any  other, 
deeds,  conveyances.  See.,  either  as  trustee  or  otherwise*  as 
need  or  occasion  may  be  or  require.  And  also  for  me,  and 
in  my  name,  during  such  continuance  abroad,  to  demand^ 
levy,  sue  for,  recover,  and  receive,  by  all  lawful  ways  and 
means  whatsoever,  of  and  from  all  persons  whom  it  doth, 
shall,  or  may  concern,  as  well  all  and  every  such  sum  and 
sums  which  are  now  due  and  owing  to  me,  or  which 
shall  or  may  become  and  grow  due  and  payable  to  nie, 
and  in  default  of  payment  thereof,  to  have,  use,  and 
take  all  lawful  ways  and  means,  and  in  my  name,  and 
otherwise  for  recovery  thereof,  by  suit,  action,  plaint^ 
attachment,  arrest,  or  otherwise,  and  to  C(»n  promise,  or 
take  less  than  the  whole  thereof,  or  otherwise  to  agree  for 
the  same,  and,  on  receiving  thereof,  acquittances  or  other 
sufficient  discharges  for  the  same,  to  make,  &c.  And  also 
for  me,  and  by  the  like  ways  and  means,  and  during  my 
said  continuance  abroad,  to  receive  as  well  all  sums  of  mor 
ney  which  shall  and  may  become  and  grow  due  and  payable 
to  me,  by  and  upon  all  biUs  of  exchange  which  shall  or 
may  be  remitted  or  sent  to  England  for  me,  or  on  my  ac- 
count, and  such  bills  to  indorse,  if  necessary,  in  my  name 
and  on  my  behalf,  and  also  all  sums  of  money  which  are 
and  shall  become  and  grow  due  and  payable  to  me,  for  or 
upon  account  of  any  act  or  acts  of  parliament,  or  for  any 
dividend  or  dividends  for  or  in  respect  of  any  stock  belong«» 
ing  to  me.  And  likewise  for  me,  and  in  my  name,  b^t  U^ 
and  for  my  use,  to  demand,  &c.,  all  such  other  debts,  dues, 
sums  of  money,  goods.  See,  which  now  are,  or  which  shalt 
and  may  hereafter  become  and  grow  due,  owing,  payable;^ 
or  belonging  to  me,  upon  any  bonds,  bills,  notes,  or  other 
securities.    And  also  for  me,  and  on  my  behalf,  to  pay  and 
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accept  such  bills,  notes,  or  other  securities.    And  also  fot 

me,  ind  on  my  behalf,  to  pay  and  accept  such  bill  or  bills      aitwood 

of  en^ange  as  shall  be  drawn  or  charged  on  me  by  «• 

my  agents  or  correspondents,  as  occasion  shall  require. 

And  abo  for  me,  and  on  my  account,  to  receive  all  sums  of 

money  now  due  or  payable  to  me,  for  or  in  respect  of  any 

legtcj,  testamentary  bequest,  or  appointment,  or  otherwise 

lu^iFsoever,  and  all  sums  of  money  which  I  am  now,  or 

beretfter,  during  my  residence  abroad,  may  become  entitled 

to  receive  as  next  of  kin  to  any  person  or  persons  whatso* 

ever.  And  generally  to  do,  negotiate,  and  transact  my  afiairs 

and  boBinesB  during  my  absence,  as  fully  and  effectually 

as  if  I  were  present  and  acting  therein  ;  and  upon  receipt 

orreoovery  of  all  or  any  such  sum  or  sums  of  money,  an- 

niities,  dividends,  debtiB,  dues,  goods,  effects,  bequests, 

aod  oth^  things,  or  any  of  them,  or  any  part  thereof,  re* 

ceiptB,  acquittals,  and  other  sufficient  discharges  for  the 

nme  to  make,  sign,  seal,  and  executei  for  me,  and  in  my 

name.— 23d  July,  1817." 

Tkomas  Burleigh,  the  drawer  of  the  bill  of  exchange  in 
question,  corresponded  with  the  defendant,  and  acted  as 
biB  sgent,  both  before  and  after  the  receipt  of  the  power  of 
attorney  of  23d  July,  1817.    The  defendant,  while  abroad, 
employed  part  of  the  produce  of  the  joint  speculations  in 
hk  individual  concerns.    During  the  absence  of  the  de- 
fendant, Thomas  Burleigh,  for  the  purpose  of  raising  mo^ 
My  to  pay  to  creditors  of  the  joint  concern,  who  were  be- 
come urgent,  drew  four  bills  of  exchange  for  500/.  each, 
upon  the  defendant,  dated  22d  May,  1819.    The  proceeds 
fit  the  said  four  bills  were  applied  in  payment  of  part- 
nership debts.    They  were  accepted  by  the  defendant  by 
pfocuration  of  his  wife.    The  bill  in  quepfeion  was  after- 
wards drawn  and  accepted  in  order  to  raise  money  to  take 
vp  the  bilb  befoie-mentioned.    The  following  is  a  copy  of 
ibcbiU:— 
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aOdi  Jaawy,  1820. 


h—hrd  Mid  flxtf  po^ris^  ior 

«  To  Mr.  G.  G-  JJ. 

172. 

TIm  luiKimi  ■■■  ■■  ilMw  wfJi  ""ftt  ffwf«7fflrffni, 
by  proeomioQ  of  G.  G.  £L  M—tiy,  S.  Mmmmp" 

The  biU  in  qwtkm  «w  dmww— rf  bf  the  phantiflb. 
Ilie  (kfiendani  recnned  to  Ei^fluni  m  October  He, 

end  tMk  of  the  peitocts  to  the  jeinC  ycelitiMiij  dtiaiad 
lo  be  a  creditor  on  the  joint  ooBoerm. 

The  qneition  tat  the  opinion  of  the  Convt  ii»  vheiher* 
under  either  of  the  poveis  of  nttoncj*  the  dgftndinf's 
wife  WIS  anthociaed  to  accept  faiUs  dnwn  by  HoiiCi  Bnr- 
lagk,  to  Fsiae  mon^  to  dischaige  dcbt%  owing  by  the 
partnen  in  the  joint  oonoem. 

Parke  for  the  plainti£&.  The  question  in  this  case  de- 
pends entirely  upon  the  construction  of  the  poiMSSof  attor- 
ney, and  ^Mxi  their  binding  effect  on  the  defendant^  with 
respe^  to  third  persons ;  and  it  is  submitted,  on  the  part 
of  the  plaintifis,  that  Mrs.  MummimgM  had  antherity  to 
accept  the  bill  in  question  under  both,  or  either  of  ths 
powers  of  attorney;  and  it  will  peihaps  bemosteonTeniept 
to  consider  the  second^  in  point  of  order,  first.  By  thf 
second  power,  the  acceptance  of  this  bill  is  exftudjf  V9r 
thorized,  for  the  defendant  there  empowers  his  wife, ''  fei 
me  and  in  my  behalf,  to  pay  and  accept  such  b31  or  MUk 
of  exchange  as  shall  be  drawn  or  charged  on  me  by  n^f 
agents  or  conrespoadeots,  as  occasion  shall  require."  Thi^U 
the  bill  in  qimtioa  was  drawn  on  the  defendant,  by  fn 
agent  and  conespoudent  of  his,  is  specifically  stated  in.t^M 
case ;  so  that  the  only  qpestioo  really  is,  whether  occotjpi 
required  that  such  a  bill  should  be  drawn  and  accepted. 
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Now,  in  the  first  place,  that  point  eanaot  aff^Qt  the  rights 
tod  mteresls  of  third  persons,  the  bond  Jide  holders  of  the 
1»II.  The  plaintifib  are  bankers ;  they  have  diacounte^ 
die  bin  fai  that  character,  in  the  fair  and  ordinary  oour^e 
of  boainess^  iiupposing  that  the  attorney  had  anlihority 
to  do  that  which  she  assumed  to  do;  and  whatever  may 
be  tbe  effect  of  a  stipulation  IOls  this  upon  her,  it  QX^^hi 
wt  to  bxwe  any  operation  upon  them :  for  it  must  be  <^n- 
fidifed  as  merely  directory  to  the  attorney,  giving  her  a 
ffiaeretionary  power,  which  once  exercised,  cannot  he  inva- 
lidaled.  There  are  authorities  for  siiying  that  a  power  of 
attorney,  SBch  as  this,  ought  to  receive  a  more  liberal  and 
eitended  construction,  with  reference  to  third  persons, 
tkan  the  courts  would  give  it^  vrith  reference  to  t3\e  piirtiies 
tbemaelves.  In  Howard  v.  Baillie  (a),  it  was  s^id  by  the 
Coart,  when  alhiding  to  this  ifiery  point,  *'  Our  books  say, 
fbat  these  kind  of  authorities  are  to  be  pursued  strictly ; 
Ibey  instance,  that  an  authority  given  to  three,  cannot  he 
aecuted  by  a  less  number  than  the  wh(^ ;  and  the  ata- 
Me  of  21  Hen.  8,  c.  4,  was  thought  necessary  to  be  made, 
to  remedy  the  inconvenience  arising  from  it,  in  the  case  of 
executors,  where  some  have  declined  to  act :  but  our  boots 
ibo  say,  that  they  are  to  be  so  construed  as  to  include  arH 
the  neoessary  meami  of  executing  them  with  effect :  thus 
SB  aujftority  to  receive  and  recover  debts  iochides  a  power 
ts  airest.''  And  again^  *'  this  direction  to  pay,  in  a  course 
of  adnmiistration,  may  operate  as  between  her  (the  execu- 
trix granting  the  power  of  attorney)  and  her  attoraeya ; 
but  as  against  creditorsreceiving  payment  of  their  debts, 
it  ca^  have  no  operation/'  That  language  appHes  forcibly 
to  tbe  present  case.  This  power  of  attorney  ought  to  be 
i^ead  as  if  the  words,  ^  at  the  discretion  of  my  attorney, -' 
were  inserted,  for  that  is  the  obvious  meaning  of  lihe  dause. 
The  stipulation  here  is  not,  to  accept  ^1  if  it  shatt  be  im- 
tmmry*^  but  **  as  occaek^tAi^  vequire>''  words  W  greiat 
htitade,  involving  the  questiim  both  of  necessity  and  of 

(a)  1JH.  B.  618. 


7« 


<827. 


.  Attwood 

V. 

MusHives. 


Tfi  CASU    IN    THS.  KING^S   BENCH, 

(  Hiiif  w  r,  awi  IwiTing;  mort  cfaariy^  both  those  qoestiotis 
tathftdiKntioKQftheattoniejr*  Howii  itponibleforthird 
pHnai^  in  the  sttnina  of  then  piaiotifi^  to  aaoertain  the 
fit  of  thief  niwiwnri  of  theattomBy^s  aceeptiiig  diie  bfll? 
Hfcithffeilieiwf  nftewfcsquld jadgeof  thecrpcdieDcyof  die 
laeeBBBB;.  ami  her  dieeieten  wee  gvaid  enough  fiv  her  pnnr 
cipak  bar  wee  no  gioeid  at  all  for  third  pencMis  die- 
the  bilL  mdeei  die  principal  is  bound  by  hit 
afiL    In  the  ceee  of  an  agent  acting  under  e 
Uaatled  anthwiiy,  he  is  boond  to  confine  hinmelf 
widttn  the  scope  of  hie  auihoritj,  and  cannot  bind  his 
fjtineitpeiL  liiijiwel  it;  ae  where  a  broker  is  anthoriied  to 
e»  peittaier  sperifipd  kind  of  ailk,  and  he  beys 
r»  hie  p">*i|->  is  not  boond»  Tkg  EoMt  India  Catm- 
T.  Httmkf  ^a) ;  bnl  where  the  aothority  is  genond 
;UMi  uniimited>  and  conpled  with  a  diacretioneiy  power  to 
;ict  as  nrrsiinn  shall  require,  the  pfincipel  is  bound  by 
whatetrer  the  agent  doee,  in  the  fair  exerdee  of  his  diecre^ 
ttoQ.     Here  the  anthority  is  general  and  unlimited,  and  is 
coupled  wtlh  a  discretioQary  power  to  act  as  occasion  shall 
require^  extending  to  all  the  circumstances  of  the  bills  that 
the  aipNoit  may  accept;  for  the  power  is  not  to  accept  bills 
*^  dfawQ  on  me  by  my  agents  or  correspondents,  on  my 
iimm  imUvidmui  acamni,*^  but  generally  **  drawn  on  me  by 
my  agents  or  correspondents,  as  occasion  shall  require. ** 
Then,  iwoottdiy>  occasion  did  require  that  the  bill  in  ques- 
ttun  tihould  be  drawn  on  the  defendant,  and  should  be 
iftccepled  on  his  account  by  his  attorney ;  and  that  is  su& 
Hcteudy  apparent  on  the  face  of  the  case.    The  defendant 
wee  concerned  in  mercantile  transactions  both  sip^y,  and 
loitiUy  with^others*     He  had  appropriated  part  of  the  px^ 
duce  of  his  joint  transactions  to  his  own  individual  con- 
verus^    The  joint  concern  was  in  debt ;  the  joint  creditors 
were  become  urgent  fbr  the  payment  of  th^  claims :  and 
Ibis  btU  was  drawn  for  the  purpose  of  paying  those  claims. 
Most  clearly,  occasion  required  that  a  man  so  situated 

(•)  lE5p,N.  P.C.IU. 
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ilioold  contribute  to  the  payment  of  the  joint  debts  of  a 
ptrtDerehip,  of  which  he  was  one ;  and  if  so,  occasion  re- 
quired that  this  bill  should  be  drawn  for  that  purpose ; 
and,  being  so  drawn,  occasion  equally  required  that  it 
ihoald  be  accepted  and  paid.  It  is  impossible  to  infer 
with  certainty,  from  the  language  of  this  power,  that  it 
was  intended  to  be  confined  to  bills  drawn  on  the  defend- 
ant in  respect  of  his  own  private  concerns,  and  on  his  own 
individual  account.  The  most  that  can  be  said  is,  that  the 
hogu^e  of  the  power  is  ambiguous,  and  it  would  be  ex- 
tremely unjust  that  third  persons  should  be  prejudiced  by 
that  ambiguity ;  in  such  a  case,  the  general  rule  of  con- 
itniction  ought  to  be  adhered  to,  namely,  that  the  words 
of  the  party  are  to  be  construed  most  strictly  against  him- 
self. Then,  with  respect  to  the  first  power  of  attorney,  or 
rather  with  respect  to  both  of  them,  the  general  terms  are 
sufficient,  independently  of  the  special  clause  already 
noticed,  to  clothe  Mrs.  Munnings  with  authority  to  accept 
the  bill  in  question.  It  was  held  in  Hay  v.  Goldsmidt  (a), 
that  where  one  gave  a  power  of  attorney  to  another,  to  de- 
numd  and  receive  all  moneys  due  to  him,  on  any  account 
whatsoever,  and  to  use  all  means  for  the  recovery  thereof, 
sod  to  appoint  attorneys  for  the  purpose  of  bringing 
actions,  and  to  revoke  the  same,  **  and  to  do  all  other  busi^ 
ms;"  the  latter  words  must  be  understood  with  reference 
to  the  former,  as  meaning  all  business  appertaining  thereto : 
ind  that  although  the  attorney  might  receive  moneys  due  to 
the  principal  in  outer  droit,  yet  he  could  not,  under  that 
power,  indorse  a  bill  for  him  which  had  come  into  his 
hands.  That  case  was  cited  with  approbation  by  Lawrence, 
J> ;  and  acted  upon  by  the  Court,  in  Hogg  v.  Snaith  (6) ; 
and  the  principle  of  it  cannot  be  denied ;  namely,  that 
where  there  is  first  a  special  and  limited  power,  to  receive 
^mejf,  a  subsequent  general  power  to  do  all  other  business, 
cannot  enlarge  the  first  power*  But  the  same  principle 
win  apply  here ;  and  as  there  is  here  first  a  general  and 

(a)  2  Smith's  Rep.  79.  (6)  1  Taunt.  347. 
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unlimited  power  to  condact  all  the  prineipal's  afikim  as 
Attwood      '^^^y  ^"^  eflfectually  as  he  himself  could  do,  that  cannot 
^'  he  restrained  by  a  subsequent  special  power  to  accqit 

bills,  or  to  do  any  particular  act.  Looking  at  the  general 
powers  given  by  both  these  instruments,  it  is  clear  Ibat  il 
was  the  intention  of  the  defendant  to  constitute  his  wife 
his  general  attorney  ;  and  if  so,  it  must  also  have  been  hia 
intention  to  authorize  her  to  accept  such  bills  as  the  bill 
in  question.  Upon  both  grounds,  therefore^  first  that  the 
special  power  in  the  second  instrument,  expressly  anthe^ 
rized  Mrs.  Mnnnings  to  accept  this  bill,  and  secondly, 
that  the  general  powers  in  both  the  instruments^  impliedlj 
gave  her  that  authority,  it  is  submitted,  that  the  d^an* 
dant  is  bound  by  her  act,  and  is  liable  to  the  plaintiffs  in 
this  action. 

F.  Pollock,  coniri,  was  stopped  by  the  Court. 

Bay  LEY,  J. — ^This  is  a  case  in  which  the  indorsee  of  a 
bill  of  exchange  has  sued  the  acceptor,  knowing  that  the 
bill  waa  accepted  by  procuration.  Whoeyer  takes  a  Mil 
accepted  by  procuration,  knows  that  he  has  not  the  seen- 
rity  of  the  acceptor  himself,  but  only  that  of  a  Ibird  per* 
son,  who  claims  to  have  authority  from  the  acceptor  to 
give  his  security.  He  takes  the  bill,  therefore,  at  his 
own  peril.  If  the  bill  turns  out  to  have  been  accepted 
without  authority,  the  holder  is  not  without  remedy;  bat 
his  remedy  is  against  the  party  from  whom  he  cecetved  it) 
and  not  against  the  person  for  whom  it  parporta  to  be  ae-^ 
cepted.  And  this  is  but  reasonable;  for  in  soch  cases  it 
is  the  duty  of  the  person  who  discounts  the  bill  to  inquire 
into  the  authority  of  the  attorney,  to  ascertain  its  nature 
and  extent,  and  to  see  whether  it  includes  the  poww  which 
the  attorney  assames*  In  this  case,  the  piaintiflB  knew 
that  the  bill  was  accepted  by  an  agent,  and  it  waa  tbeif 
duty  lo  make  the  inqniriea  I  have  mentioned.  Then  with 
respect  to  the  construction  of  the  powers  of  attorney.  The 
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genenl  rule  is,  that  povrers  of  attorney  are  to  be  construed        I827. 

ftricdy ;  and  in  all  eases  they  are  to  be  examined  carefully,      attwood 

in  order  to  see  whether  the  act  done  by  the  attomeT  is  «• 

fairly  within  the  scope  of  the  authority  giren  by  the  prin-* 

eipal.    The  words,  **  for  me,  and  in  my  name,  and  in  my 

behalf/'  or,  "  on  my  account/'  pervade  both  these  powers 

of  tttemey  throughout.    Generally  speaking,  those  ex- 

prosions  would  confine  the  authority  of  the  agent  to  the 

separate  individual  concerns  of  the  principal.      In  some 

iutances  they  may  be  consistent  with  the  extension  of  the 

agent's  authority  to  partnership  transactions,  in  which  the 

princtpal  is  a  sharer ;  but  that  can  only  be  where  the  other 

paitners  are  acting  in  the  particular  transaction  in  respect 

of  which  the  agent  exercises  the  authority,  jointly  with 

the  principal :  and  that  is  not  the  case  here.     Looking  at 

these  instruments  throughout,  the  object  and  intent  of 

them  seems  clearly  to  be,  to  give  the  attorney  a  power  to 

receive,  rather  than  to  disburse,  money;  a  power  to  do 

lets  for  the  increasing  and  discharging  the  principal's 

eitate,  rather  than  for  the  diminishing  or  encumbering  it. 

It  is  observable  that  the  first  of  them  does  not  contain  any 

express  power  to  accept  bills,  and  that  the  second  does ; 

ffom  which  it  must  be  inferred,  that  at  the  time  when  the 

first  was  made,  it  was  not  the  intention  of  the  defendant 

to  give  his  attorney  such  a  power.    Then  what  is  the  ex* 

prese  power  contained  in  the  second  of  these  instruments  ? 

It  is,  "  for  me,  and  on  my  behalf,  to  pay  and  accept  such 

b31  or  bills  of  exchange  as  shall  be  drawn  or  charged  on 

me,  by  my  agents  or  correspondents,  as  occasion  shall  re* 

tpttrt^  It  seems  to  me  impossible  to  doubt,  firom  the  very 

guarded  language  here  used,  that  the  power  of  accepting 

bilk  there  given  was  intended  to  be  confined  to  bills 

drawn  on  the  defendant  on  his  own  private  account,  and  in 

lespect  of  his  own  individual  transactions  \  for  the  words  do 

not  appear  to  me  to  be  capable  of  any  other  interpretation. 

The  defimdant  seems  carefully  to  have  limited  the  power  to 

Bach  bills  as  it  was  right  and  proper  that  he,  and  he  only^ 
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iBTT.        aiiould  accept  and  pay ;  and  if  so,  it  would  be  defeating 
his  main  object  to  extend  it  to  bills  drawn  in  respect  of 
joint  speculations  and  partnership  transactions,  in  respect 
of  which  he  had  only  a  joint  liability  with  others.    Then, 
they  are  to  be  biOs  drawn  by  the  defendant's  agents  or 
cormpondmts.     That  most  mean,  bills  drawn  by  his 
agents  or  correspondents,  in  their  character  of  agent  or 
correspondent ;  which  the  bill  in  question  was  not.    Then 
lastly,  all  this  is  to  be  done  as  occasion  shall  require.    It 
has  been  argued  that  by  that  expression  the  defaadant  in- 
vested his  attorney  with  a  discretionary  power  to  accept  or 
not,  as  she  thought  proper ;  and  that  she  having  exercised 
that  discretionary  power,  by  accepting  this  bill,  he  is  bound 
by  her  act,  and  the  plaintifis,  as  third  persons,  cannot  be 
afiected  by  the  manner  in  which  her  discretion  has  been 
exercised.     I  do  not  understand  those  words  as  invest- 
ing the  attorney  with  any  discretionary  power,  but,  on  the, 
contrary,  as  cautioning  her  to  exercise  her  authority  in 
those  cases  only  where  occasion  really  required  her  to  do 
so.    But,  in  either  view  of  the  case,  the  plaintiffs  mus| 
take  the  consequences  of  the  attorney's  outstepping  her 
authority  on  the  one  hand,  or  erroneously  exercising  her 
discretion  on  the  other,  for  they  took  the  bill  at  their 
own  peril,  and  ought  to  have  demanded  a  sight  of  the 
power  of  attorney,  and  a  statement  of  all  the  circum- 
stances under  which  the  bill  was  drawn,  before  they  dis- 
counted it  (a).    Then,  did  occasion  require  that  this  bill 
should  be  drawn  upon  the  defendant,  and  accepted  on 
bis  behalf?     I  think  clearly  not.    What  occasion  could 
require  that  the  burthen  of  all  the  joint  debts  of  a  partner- 
ship should  be  thrown  upon  one  of  the  partners  ?    None. 
In  every  view  of  the  case  then,  it  seems  to  me,  that  Mrs. 
MuHmHg9  had  no  authority  to  accept  this  bill,  and  conse- 
quently that  the  plaintifis  have  no  right  of  action  upon  it, 

(«)  And  lee  Fenn  t.  Harruon^  J.  B.  Moore,  583.  8  Taunt.  532, 
ST. H. TAT.  Wkitekemi r.  J\t€keit,  S.C.  Mwrt^ r. EaULtHm  Cam- 
U  KMt|  400.     LtytOH  Y.  Smeyd,  2    paa^^  5  B.  &  A.  304. 
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18  against  the  defendant.    I  am,  therefore,  of  opinion,  that 
a  nonsuit  must  be  entered. 


HoLROTD,  J. — I  entirely  agree  with  my  brother  Bayley, 
in  the  construction  which  he  has  put  upon  these  powers  of 
attorney.  The  case  does  not  find  that  the  bill  in  question 
was  drawn  by  Burleigh,  in  the  character  of  agent  or  cor- 
respondent of  the  defendant,  or  even  that  he  was  such 
agent  or  correspondent  at  the  time  when  he  drew  the  bill ; 
it  finds  only,  that  Burleigh  corresponded  with  the  defend- 
ant, and  acted  as  his  agent  both  before  and  after  the  re- 
cript  of  the  second  power  of  attorney.  It  must  be  taken, 
thoefore,  that  Burleigh  did  not  draw  the  bill,  as  the  de- 
fendant's agent ;  and  then,  it  was  clearly  not  such  a  bill  as 
Ae  attorney  was  authorized  to  accept.  Besides,  the  case 
does  find  that  Burleigh  drew  the  bill  for  the  purpose  of 
raisbg  money  to  pay  the  creditors  of  a  partnership  con- 
eerp,  in  which  he  was  himself  a  partner ;  so  that  instead 
of  acting  as  an  agent^  he  was  acting  as  a  partner,  and 
under  an  interest  to  relieve  himself  from  liability,  at  the 
expense  of  the  defendant. 
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LiTTLEDALE,  J.,  concurrcd. 


Judgment  of  Nonsuit. 


De  Beauvoir,  Esq.  v.  Welch  and  another. 

Trespass,  for  breaking  and  entering  the  plaintifi^'s  Section  86  of 
1  *^.  .11  1  1'      •    1        r  the  General 

dose.    Pleas,  not  guilty,  and  a  public  right  of  way  over  Turnpike  Act, 

3G.  4,c.l26, 
^oacts,  that ''  Afler  any  new  road  shall  be  completed,  the  lands  or  grounds  constituting 
>oj  former  roads  or  road,  or  so  much  and  such  part  or  parts  thereof,  as  in  the  judgment 
of  the  trustees  may  thereby  become  useless  or  unnecessary,  shall  and  may  be  stopped 
op  and  discontinued  as  public  highways,  unlesi  leading  to  some  church,  mill,  village, 
town  or  place,  lands  or  tenements,  to  which  such  new  road  does  not  immediately  lead, 
^  which  may  therefore  be  deemed  proper  to  be  kept  open,  either  as  a  public  or  private 
way  or  ways,  for  the  use  of  any  inhabitant  at  large,  or  any  individual  or  individuals  :** — 
Hek],  that  the  exception  does  not  oust  the  trustees  of  jurisdiction  in  the  cases  therein 
ntentioned,  bat  leaves  them  a  discretionary  power ;  that  they  might  stop  up  and  dis- 

VOL.  I.  G 
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*  1827.         tlie  locus  in  quo.     Issue  thereon.     At  the  trial  before  BuP' 

DeBeauvoir  ^^^S^>  ^'>  ^^  ^^®  Berkshire  Summer  Assizes,  1826,  a  ver- 
^'  diet  was  found  for  the  plaintiff  with  nominal  damages, 

subject  to  th^  opinion  of  the  Court  upon  a  case,  the  sub- 
stance of  which  was  as  follows. 

The  locus  in  quo  had  formed  part  of  a  turnpike  road 
leading  out  of  the  public  Bath  road,  in  the  parish  of  En- 
gleiield,  between  Reading  and  Speenhamland,  to  Pang- 
bourn,  in  the  county  of  Berks.  The  lower  part  of  the  road 
led  from  the  Bath  road  to  the  village  of  Englefield,  and 
the  upper  part  from  the  same  village,  towards  Pangboum, 
both  passing  through  the  lands  of  the  plaintiff,  with  the 
exception  of  a  part,  and  extended  in  length,  from  the  Bath 
road  at  the  south  comer  of  Bostock-lane,  where  it  cuts  the 
road  leading  from  the  Bath  road  towards  Bradfield,  and 
from  that  road  to  the  point  at  which  it  cuts  the  road  leading 
from  Bradfield,  by  Englefield  church,  towards  Theale. 

By  a  local  act  of  11  Geo.  3,  intituled  "  An  Act  to  con- 
tinue and  render  more  effectual  several  Acts  for  repairing 
the  highways  between  the  Bear  Inn,  in  Reading,  and 
Puntfield,  in  the  County  of  Berks,  and  other  roads  in  the 
said  Acts  mentioned,  and  for  repairing  several  other  roads 
in  this  Act  mentioned ;"  and  by  another  local  act  of  34 
Geo.  3,  intituled  *'  An  Act  for  enlarging  the  term  and  powers 
of  an  Act  of  1 1  Geo.  3,  for  repairing,"  &c. ;  and  by  another 
local  act  of  55  Geo.  3,  intituled,  "  An  Act  to  continue  the 
term,  and  amend  and  enlarge  the  powers  of  two  Acts  for 
repairing,"  &c.;  the  several  powers  of  those  acts  relating 
to  the  repairing,  widening,  turning,  or  altering  the  said 
road,  so  leading  out  of  the  Bath  road  to  Pangbourn,  were 
vested  in  the  trustees  or  commissioners  hereinafter  men* 
tioned. 

continue  as  a  highway,  and  give  up  to  the  owner  of  the  adjoiumg  lands,  an  old  road 
leading  to  a  church,  &c.,  to  which  the  new  road  did  not  immediately  lead  ;  and  that 
the  person  to  whom  the  old  road  was  so  giyen  up  might  maintain  trespass  against  a 
party  afterwards  using  the  old  road. 

Sembitf  that  the  proper  remedy  against  such  act  of  the  trustees,  is  hy  appeal  to  the 
sessions,  under  4  Geo.  4,  c.  95,  s.  87,  whidi  is  incorporated  with  3  Geo,  4,  c.  126. 
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In  the  year  1822,  the  plaintiff  applied  to  these  trus-  ^^^^ 
tees  to  alter  the  said  road,  so  leading  out  of  the  Bath  DeBeauvoir 
road  to  Pangfooum.  On  the  7th  October,  1822,  a  com-  welch 
mittee  of  three  tmsteea  was  appointed  to  view  the  proposed 
alteration,  and  having  reported  in  its  favour,  a  new  line  of 
turnpike  road,  leading  out  of  the  Bath  road  to  Hogmore 
coppice,  was  formed,  at  the  plaintiff's  expense,  and  over 
his  land.  On  the  25th  April,  1826,  the  committee  reported 
to  the  trustees,  that  having  viewed  the  new  road  so  made  by 
tbe  plaintiff,  they  considered  it  expedient  that  the  old  road 
(comprised  in  the  locus  in  quo,  as  before  described),  should 
be  stopped  up,  the  new  one  being  in  a  fit  state  for  the  use 
of  the  public ;  and  it  was  therefore  ordered  by  the  trustees 
on  the  same  day  (sixteen  trastees  being  present),  that  such 
parts  of  the  old  road  as  were  to  be  given  up  to  the  plaintiff 
Aould  be  stopped  up ;  and  that  order  was  immediately 
acted  upon,  by  stopping  up  the  old  road,  and  affixing  no- 
tices that  it  veas  so  stopped  up  at  each  of  its  extremities. 

At  a  meeting  of  the  said  trustees,  held  in  January,  1 826, 
notice  of  an  intention  to  revoke,  at  a  subsequent  general 
meeting,  the  order  of  2dth  April,  1825,  was  given  by  three 
of  the  trustees,  and  notices  of  the  subsequent  general 
meeting  of  the  said  trustees,  to  be  held  for  the  purpose  of 
such  revocation,  signed  by  two  of  the  trustees,  were  affixed 
on  all  the  turnpike  gates  on  the  said  road,  21  days  before 
die  said  subsequent  general  meeting.  On  the  6th  Fe- 
bruaiy,  1826,  a  general  meeting  of  the  said  trustees  was 
iidd,  at  which  seventeen  trustees  were  present,  and  it  was 
ordered,  that  so  much  of  the  old  turnpike  road  leading 
from  the  south  end  of  Bostock-lane  towards  Hogmore  cop- 
pice, as  lies  between  the  point  at  which  the  said  old  turn- 
pike road  touches  the  road  leading  from  Reading  towards 
Speenhamland,  and  the  point  at  which  the  said  old  turnpike 
road  touches  the  road  leading  from  the  said  Reading  and 
Speenhamland  roads  towards  Bradfield,  and  containing  in 
length  4  furlongs,  29  poles,  and  3  yards,  or  thereabouts ; 
and  so  much  of  the  said  old  turnpike  road  as  lies  between 

o2 
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the  point  at  which  the  same  road  touches  the  said  before^ 
De  Beauvoir  nientioned  road  leading  towards  Bradfield,  and  the  point 
„^  ^-  at  which  the  said  old  turnpike  road  touches  the  road  lead- 

^^  ELCH 

ing  by  the  parish  church  of  Englefield  towards  Theale,  and 
containing,  in  length,  3  furlongs  and  10  poles,  or  there- 
abouts; and  also  so  much  of  the  said  old  turnpike /road  as 
lies  between  the  point  at  which  the  same  road  touches  the 
road  leading  from  the  said  parish  church  of  Englefield,  to- 
wards North-street,  and  the  point  at  which  the  new  line 
of  turnpike  road  crosses  the  said  old  turnpike  road,  and 
containing,  in  length,  7  furlongs  and  6  poles,  or  there- 
abouts ;  should  be  stopped  up  and  wholly  discontinued  to 
be  used  as  a  road  or  highway,  and  that  notice  boards  to 
that  effect  shguld  be  provided  and  affixed  at  the  above- 
mentioned  extremities  of  the  same;  and  that  the  same 
several  pieces  of  old  turnpike  road,  thereby  ordered  to  be 
stopped  up,  should  be  forthwith  given  up  to  the  plaintiff! 

On  the  7th  February,  1826,  the  trustees  caused  notices 
to  be  affixed  to  posts  at  the  extremities,  and  at  four  interme- 
diate points  of  the  locus  in  quo,  and  barriers  to  be  placed 
across  the  road,  and  trenches  tb  be  cut,  at  the  above-men- 
tioned points.  On  the  9th  March,  1826,  possession  of  the 
parts  of  the  old  road,  described  in  the  order  of  6th  Fe- 
bruary, 1826,  was  delivered  to  the  plaintiff*  by  the  clerk  of 
the  trustees.  The  next  quarter  sessions  of  the  peace  for 
the  county  of  Berks,  were  held  on  the  4th  April,  1826,  but 
no  appeal  against  the  order  of  the  said  trustees  was  made, 
entered,  or  heard  at  such  quarter  sessions.  The  defendants, 
contending  that  the  right  of  way  was  not  destroyed,  on  the 
16th  May,  1826,  committed  the  acts  alleged  to  be  tres- 
passes. 

The  old  road,  from  the  fir-tree  in  the  Bath  road,  south 
end  of  Bostock-lane,  to  Hogmore  coppice,  contained  4,177 
yards,  or  2  miles,  2  furlongs,  39  poles,  and  3  yards ;  the 
new  road,  between  the  same  points,  contains  3,970  yards, 
or  2  miles,  2  furlongs,  and  3  poles,  being  less  in  distance 
by  36  poles'  and  3  yards.     From  Bostock-lane  end  to  the 


v. 
Welch. 
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parish  church  of  Englefield,  by  the  road  now  stopped  up,         ^^27. 

and  passing  toward  Bradfield,  and  on  which  trespasses  DeBeadvoir 
were  committed,  the  distance  was  2,606  yards,  which  now, 
by  the  nearest  way,  is  3,231 ;  and  the  difference,  as  affect- 
ing the  parsonage-house  and  village  of  Englefield,  is  the 
same.    The  distance  from  Englefield  to  Pangbourn  is  in- 
creased, by  the  alteration,  77  yards.     On  the  road  leading 
to  Beenham,  within  the  parish  of  Englefield,  are  several 
dwelling-houses,  the  distance  from  which  to  the  parish 
church  of  Englefield,  was  1,562  yards,  before  the  altera- 
tion, and  now  is  2,816.    On  the  Beenham  road,  and  within 
the  parish  of  Englefield,  are  certain  premises,  and  a  consi- 
derable quantity  of  land,  held  by  the  corporation  of  Read- 
ing, in  trust,  for  charitable  purposes.    The  defendants  are 
owners  and  occupiers  of  premises  in  the  village  of  Engle- 
field.    On  the  Bath  road,  at  the  distance  of  about  a  mile 
from  the  end  of  Bostock-lane,  in  the  direction  of  Bath,  is 
a  mill,  called  Tile  Mill,  where  the  inhabitants  of  Engle- 
fidd  have  always  hitherto  been  accustomed  to  grind  their 
com,  from  which  mill  there  is  immediate  water-carriage, 
the  distance  of  which  from  the  house  of  the  defendant, 
Welch,  is  increased  626  yards  by  the  alteration. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
under  the  provisions  of  the  statutes  3  Geo.  4,  c.  126,  and 
4  Geo.  4,  c.  95,  and  particularly  under  those  contained  in 
3  Geo.  4,  c.  126,  ss.  83,  86,  and  88,  and  in  4  Geo.  4,  c.  95, 
8.  87  (a),  the  plaintiff*  is  entitled  to  support  his  action  of 


(a)  By  3  Geo.  4,  c.  126,  s.  83, 
it  is  enacted,  that  it  shall  be  law- 
fiil  for  the  trustees  or  commis- 
aoners  of  every  turnpike  road,  and 
they  are  thereby  fully  authorized 
and  empowered,  from  time  to  time, 
to  make,  divert,  shorten,  vary, 
alter,  and  improve  the  course,  or 
path  of  any  of  the  respective  roads 
under  their  care  and  management, 
or  of  any  part  or  parts  thereof, 
and  to  divert,  shorten,  vary,  alter, 


and  improve  the  course  or  path 
of  any  of  the  said  several  and  re- 
spective roads,  through  or  over 
any  commons  or  v?aste  grounds  or 
uncultivated  lands,  without  mak- 
ing satisfaction  for  the  same  ;  and 
also,  through  or  over  any  private 
lands,  tenements,  or  hereditaments, 
tendering  and  making  satisfaction 
to  the  owners  thereof,  and  persons 
interested  therein,  for  the  damage 
they  shall  sustain  thereby. 
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trespass  against  the  defendants.    If  the  Court  shall  be  of 
De  Beauvoir  opinion  that  the  plaintiff  can  maintain  such  action,  the 


V. 

Welch. 


S.  86.  enactSythat  after  any  new 
road  ithall  be  completedy  the  lands 
or  grounds  constituting  any  former 
roads  or  road,  or  to  muoh  and  such 
part  or  parte  tlieroof,  as  in  the 
judgment  of  the  said  trosteas  or 
commissioners  may   thereby  be- 
come useless  or  unnecessary,  or 
ihall  at  may  (a)  be  stopped  up 
and  discontinued  as  public  high^ 
ways,  (unless  leading  over  some 
moor,  heath,  common,  uncultivated 
land  or  waste  ground,  or  to  some 
church,  mill,  village*  town  or  place, 
lands  or  tenements,  to  which  such 
new  road  or  roads  doth  not,  or  do 
not  immediately  lead,  and  which 
may  therefore  be  deemed  proper 
to  be  kept  open,  either  as  a  public 
or  private  way  or  ways,  for  the 
use  of  any  inhabitant  at  large,  or 
any  individual  or  individuals),  and 
shall  be  vested  in,  and  shall  and 
may  be  sold,  and  conveyed  by  the 
said  trustees  or  commissioners,  in 
the  manner  hereinbefore  mention- 
ed, for  tlie  best  price  that  can  be 
gotten  for  the  same ;  and  the  money 
arising  by  such  sale  shall  be  ap- 
plied for  the  purposes  of  the  act, 
for  repairing  and  maintaining  such 
turnpike  road. 

S.  88,  enacts,  that  where  any 
turnpike  road  shall  be  diverted  or 
turned,  and  the  new  road  shall  be 
made  and  completed,  such  new 
road  shall  be  in  lieu  of  the  old 
road,  and  shall  be  subject  to  all 
the  provisions  and  regulations  in 
any  act  of  parliament  contained, 
or  otherwise,  to  which  the  old  road 


was  subject,  and  shall  be  deemed 
and  taken  to  be  a  common  high- 
way, and  shall  be  repaired  and 
maintained  as  such ;  and  the  old 
road  shall  be  stopped  up,  and  the 
land  and  soil  thereof  shall  be  ^Id 
by  the  trustees  or  commissioners 
to  some  person  or  persons  whose 
lands  adjoin  thereto,  as  hereinafter 
mentioned  with  regard  to  pieces  of 
ground  not  wanted ;  but  if  such 
old  road  shall  lead  to  any  lands, 
house,  or  place,  which  cannot,  in 
the  opinion  of  the  said  truetees  or 
commissioners,  be  conveniently  ac- 
commodated with  a  passage  from 
such  new  road,  which  they  are 
hereby  authorized  to  order  and  lay 
out  if  they  ftnd  it  necessary,  then 
and  in  such  case,  the  old  road  shall 
be  sold,  but  subject  to  the  right  of 
way  and  passage  to  such  lands, 
house,  or  place,  respectively,  ao 
cording  to  the  ancient  usage  in 
that  respect. 

By  4  Geo,  4,  c.  95,  's.  87,  it  is 
enacted,  that  if  any  person  shall 
think  himself  aggrieved  by  any 
order,  judgment,  or  determination 
made,  or  by  any  matter  or  thing 
done,  by  any  trustees  or  commis- 
sioners of  any  turnpike  road,  in 
pursuance  of  this  act,  or  the  said 
recited  |ict,  (3  Geo.  4,  c.  126),  or 
any  local  act  for  making,  repairing, 
or  maintaining  any  turnpike  road, 
(except  where  the  order,  &c.  of 
such  trustees  or  commissioners  are 
hereby  declared  to  be  final  and 
conclusive,  and  except  under  the 
particular   circumstances    herein- 


(a)  This  is  clearly  an  erreneoos  exprewion ,  the  legislaUre  andonbtedly  meant  to  My, 

skaU  ami  m§9  be  Hopped  op,  &c.    Ed. 
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Teidict  18  to  stand ;  but  if  they  shall  be  of  a  contrary         1827. 
(^inion^  a  nonsuit  is  to  be  entered.  P^  Beauvoib 


Tynohitt,  for  the  plaintiff.  The  question  is,  whether, 
under  the  statutes  3  Geo.  4,  c.  126,  and  4  Geo.  4,  c.  95, 
the  commissioners  of  the  roads  in  the  district,  had  or  had 
not  authority  to  stop  up  the  road  in  question ;  for  if  they 
bad,  as  a  trespass  is  acknowledged  to  have  been  committed 
on  the  road,  the  plaintiff  is  clearly  entitled  to  maintain 
this  action.  Now,  looking  to  the  provisions  of  the  two 
statutes  altogether,  (and  by  the  latter  of  them  the  two  are 
declared  to  be  ''  as  one  act"),  it  seems  plain  that  the  com- 
misBionerB  had  that  authority.  By  s.  4  of  the  3  Geo.  4, 
e.  126,  that  act  is  extended  to  all  acts  then  in  force,  or 
which  should  thereafter  be  passed,  for  making,  widening, 
turning,  amending,  repairing,  or  maintaining  any  turnpike 
roads  in  England.  By  s.  83,  the  trustees  or  commis- 
sioners are  authorized  and  empowed  to  make,  divert, 
shorten,  vary,  alter,  and  improve  the  course  or  path  of  any 
of  the  roads  under  their  management.  By  s.  84,  it  is 
made  lawful  for  the  trustees  or  commissioners  of  any  turn- 
pike road  to  treat,  contract,  and  agree  with  the  owners  of 
any  lands,  which  they  shall  see  necessary  to  purchase  for 
the  purpose  of  widening  diverting,  altering,  and  improving 
such  road.  By  s.  86,  when  a  new  road  is  completed,  the 
trustees  or  commissioners  are  authorized  to  stop  up  and 
discontinue  the  old  road, ''  unless  leading  over  some  moor, 
heath,  common,  uncultivated  land  or  waste  ground,  or  to 
some  church,  mill,  village,  town  or  place,  lands  or  tene- 
ments, to  which  the  new  road  does  not  immediately  lead, 
and  which  may  therefore  be  deemed  proper  to  be  kept 

after  mentioned),  and  for  which  the  cause  of  such  complaint  shall 

DO  particular  method  of  relief  hath  arise :  provided  always,  that  no 

been  already  appointed ;  such  per-  appeal  shall  be  allowed  against 

too  may  app^  to  the  justices  of  any  conviction  for  any  penalty  or 

the  peace,  at  the  next  general  or  forfeiture  which  shall  not  exceed 

quarter  sessions  of  the  peace,  to  be  the  sum  of  forty  shillings, 
held  for  the  county,  &c.  wherein 


V. 

Welch. 
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1827.        open,  either  as  a  public  or  private  way^  for  the  use  of  any 
Db  Beauvoir  i'^dividual."    The  question  in  this  case  will  principally 
V.  turn  upon  the  operation  and  effect  of  that  exception ;  that 

is,  whether  it  absolutely  ousts  the  trustees  of  their  general 
power  in  the  particular  cases  there  excepted :  and,  if  it 
does,  whether  this  is  one  of  those  excepted  cases.  It  is 
submitted  that  this  clause  does  not  oust  the  trustees  of 
their  general  power,  but  is  merely  directory  to  them  in  the 
exercise  of  their  discretion  in  the  excepted,  as  well  as  in 
all  other  cases.  It  will  be  said,  that  though  the  trustees 
have  a  general  power  to  stop  up  roads  not  falling  within 
the  exception,  they  are  absolutely  restrained  from  stopping 
up  any  road  which  leads  to  any  church,  8cc.,  if  the  new 
road  does  not  immediately  lead  to  it.  But  if  so,  no  turn- 
pike road  could  ever  be  stopped  up ;  for  if  a  road  is  turned 
there  must  always  be  soirae  place  which  stood  in  the  old 
line,  and  which  not  being  on  the  new  line,  the  communi- 
cation  from  thence  to  some  church,  &c.,  will  not  be  immis- 
diate.  Besides^  that  argument  assumes  that  the  word  ^'  to*' 
some  church,  8cc.,  means  towards,  whereas  its  true  mean- 
ing undoubtedly  is,  immediately  to;  for  if  the  old  road  did 
not  lead  immediately  to  the  church,  8cc.,  the  new  road 
could  not  be  objectionable  for  not  leading  immediately  to 
it.  There  are  cases  in  which  it  has  been  decided  that  the 
word  to,  or  unto,  does  not  mean  towards.  In  Wright  v. 
Rattray  (a),  the  declaration  alleged  a  right  of  way  from 
A.  unto  D.  It  was  found  to  stop  short  at  C,  and  the  de- 
claration was  held  bad :  though  Lord  Kenyon  seemed  to 
be  of  opinion  that  it  might  have  been  sustained  if  the  word 
towards  had  been  used.  Here,  the  old  road  did  not  lead 
from  the  defendant  Welch's  premises  immediately  to  Tile 
Mill ;  and  with  respect  to  the  church,  the  new  road  is  as 
near  as  the  old  one  was.  The  exception  appears  mani- 
festly to  have  been  introduced  with  reference  to  the  subse- 
quent clause,  s.  88.  That  section  relates  to  cases  where 
the  old  road  is  sold,  or  given  in  payment  for  laud  taken 

(o)  1  East,  377. 
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for  the  new  road.  Bat  it  is  in  pari  materid  with  a.'  86,  ^8^7. 
which  relates  to  cases  where  the  old  road  is  given  up  to  p^  Beauvoie 
the  owners  of  adjoining  lands,  in  lieu  of  land  occupied  by  ^  ^' 
the  new  road ;  and  it  shews,  that  in  each  class  of  cases/  it 
is  in  the  discretion  of  the  trustees  whether  they  will  give 
op  or  exchange  the  old  road  for  the  new,  absolutely,  or 
subject  to  a  right  of  way,  as  in  s.  86 ;  or,  whether  they 
will  sell  the  old  road,  or  give  it  in  payment  for  the  new, 
under  s«  88 ;  or  will  lay  out  a  new  passage  from  the  new 
load  to  some  church,  &c.,  if  they  find  it  necessary.  Se- 
condly, the  trustees  having  a  general  jurisdiction  to  divert 
and  stop  up  this  road,  if  they  have  exceeded  their  juris* 
diction,  either  in  not  laying  a  new  passage  from  the  new 
road  to  the  defendant  Welches  premises,  or  in  not  selling 
or  exchanging  the  old  road  subject  to  his  right  of  passage 
to  Tile  Mill,  the  defendants  ought  to  have  appealed  to  the 
next  sessions,  under  the  4  Geo.  4,  c.  95,  s.  87.  Had  they 
done  that,  the  sessions  might  have  amended  the  order  in  * 
either  of  the  particulars  above-mentioned,  or  have  quashed 
it  altogether ;  but  as  they  have  neglected  to  appeal,  and 
the  order  is  good  upon  the  face  of  it,  and  contains  nothing 
shewing  an  excess  of  jurisdiction,  the  question  is  now  con- 
cluded. In  Bonnell  v.  Beighton(a),  where  an  enclosure 
act  gave  commissioners  power  to  set  out  and  make  roads, 
tic.,  and  directed  that  the  expenses  should  be  borne  by 
the  proprietors  in  certain  proportions,  to  be  ascertained  in 
one  general  rate,  and  then  gave  an  appeal  to  the  sessions 
to  all  parties  aggrieved  :  it  was  held,  that  an  objection  to 
the  rate,  on  account  of  the  commissioners  having  expended 
money  improperly,  could  not  be  tried  in  an  action  for  tres- 
pass, but  that  the  party  aggrieved  must  appeal  to  the  ses- 
sions. It  was  laid  down  in  Durrani  v.  Boys^b),  that 
where  nothing  appears  on  the  face  of  a  poor  rate  to  shew 
that  the  overseers  have  exceeded  their  power  in  making  a 
prospective  rate,  the  remedy  is  by  appeal  to  the  sessions ; 
for  they  had  a  general  power  to  make  rates,  and   the 

(a)  5  T.  R.182.   And  see  Fawcett  v.  Foulis,post.      (6)  6  T.  R.  580. 
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1827.        sessions  Bxe  forum  domesticum  in  such  matters :  and,  there- 
Dk  Bbavvoir  ^^^'  ^^^  plaintiff's  goods  having  been  distrained  for  his 
v.  proportion  of  the  rate^  it  was  held  that  he  could  not  main« 

tain  trespass.  Davidson  r.  Gill  (a)  and  Welch  v.  Hash  {b), 
will  be  relied  on  as  supporting  a  contrary  principle.  They 
were  both  cases  of  questions  arising  out  of  orders  of  magis- 
trates made  under  the  general  highway  act,  13  Creo.  3, 
c.  78,  s.  19,  and  in  both  of  them  it  was  held  that  trespass 
would  lie.  But,  in  the  former,  the  defect  was  apparent 
upon  the  face  of  the  order ;  and  in  the  latter,  the  order 
was  an  ex  parte  order  of  justices,  having  no  plan  annexed 
to  it,  according  to  the  form  directed  by  the  act  (c).  So 
that  those  decisions  do  not  affect  the  present  argument, 
and  that  is  the  view  taken  of  those  cases  by  the  Courts  in 
Gray  v.  Cookson  (d),  and  Britain  v.  Kinnaird  (e).  Thirdly, 
the  trustees  being  authorised  to  exercise  a  discretion,  and 
having  exercised  it  fairiy,  this  Court  cannot  review  their 
decision.  They  have  here  exercised  a  sound  discretion ; 
for,  upon  the  whole,  there  is  a  saving  to  the  public  by  the 
new  road,  both  of  distance,  and,  as  a  necessary  conse- 
quence, of  repairs.  For  discretio  est  scire  per  legem  quid 
sitjusium  (/) ;  and  they  have  accordingly  been  guided  by 
the  parallel  enactment  as  to  highways,  not  turnpike,  in 
66  Geo.  3,  c.  68,  s.  2,  which  authorizes  the  diverting  any 
such  highway, ''  so  as  to  make  the  same  nearer  or  more 
commodious  to  the  public.^'  The  former  act,  13  Geo.  3, 
c*  78,  s.  19,  repealed  by  65  Geo.  3,  c.  68,  s.  1,  and  replaced 
by  s.  2,  contained  the  same  directory  words.  It  may  be 
added,  that  if  the  trustees  had  no  power  to  shut  up  the 
road  as  against  the  defendant  Welch,  it  follows  that  it  was 
a  private  and  not  a  public  way  ;  and  then  the  plea  is  bad, 
for  that  claims  a  public  right  of  way.  On  all  these 
grounds  it  is  submitted  that  this  action  is  maintainable, 
and  that  the  verdict  found  for  the  plaintiff  ought  to  stand. 

(o)  1  East,  64.  (e)  1  Brod.  &  Bingh.  441 .  S,  C. 

(b)  8  East,  394.  4  J.  B.  Moore,  57. 

(c)  Schedule,  No.  XXI.  (/)  Keighley's  case,    10    Co. 

(d)  16  East,  23.  Rep.  140  a. 
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Taffimrd,  contri.    If  the  trnstees  had  power,  under  the        ^^^' 
acts  of  pariiament,  to  stop  np  the  road,  it  must  be  admitted  pjg  BxAutozB 


that  the  quettion,  whether  they  have  exercised  a  eouod        „  ^' 

diacretion  in  so  doing,  cannot  be  tried  by  this  Court.    But 

the  defendants,  in  the  name  of  the  public^  deny  that  they 

had  any  such  power.    This  is  not  a  question  between 

ludiTidnal  parties,  but  between  the  trustees,  as  a  public 

body,  and  the  public    themselves.      The  trustees  have 

itopped   up  a  public    highway;    and    the    question  is, 

whether,  as  against*  the  public,  they  bad  authority  to  do 

10.    The  old  road  led  to  a  village,  to  a  church,  to  a  mill, 

tnd  to  lands,  to  which  the  new  road  does  not  immediately 

lead ;  and  theiefore  was  expressly  within  the  exception  of 

3  Geo.  4,  c.  126,  s.  86.    It  has  been  said,  that  the  word 

''  <o  ^  in  the  act  of  parliament,  must  be  taken  to  mean 

m^fuKatefy  to,  but  no  good  reason  is  assigned  for  the 

position ;  and  many  instances  might  be  cited  in  which  the 

word  to  has,  in  legal  interpretation,  been  held  to  mean 

toward*.    When  the  language  of  the  exception  is  duly 

oonsidered,  the  effect  of  it  seems  clearly  this :   an  express 

prohibition  against  stopping  up  and  discontinuing,  as  a 

pubhc  highway,  any  old  road  leading  to  a  church,  8cc.,  to 

which  the  new  road  does  not  immediately  lead,  except  in 

two  instances ;  the  one  where  the  old  road  is  kept  open  as 

a  public  way,  for  the  use  of  some  inhabitant  at  large,  and 

the  other  where  it  is  kept  open  as  a  private  w&y#  for  the 

use  of  some  individual.     In  this  view  of  the  case,  the 

Older  <^  the  trustees  is  clearly  bad.    But  the  defendants 

were  not  bound  to  appeal  against  it  to  the  quarter  sea* 

sions.    The  3  Geo.  4,  c.  126,  gives  no  appeal ;  and  though 

the  4  Geo.  4,  c.  95,  does,  still  it  only  declares  that  partiee 

a^rieved  may  appeal;  it  is  not  compulsory  upon  them 

to  pursue  that  mode  of  remedy.    In  the  case  of  a  road 

improperly  stopped  up,  under  the  3  Geo.  4,  c.  126,  which 

gave  no  appeal,  ihe  public  would  clearly  have  had  a  right 

to  continue  to  use  the  old  road,  at  least  during  the  interval 

before  the  passing  of  the  4  Geo.  4,  c.  95 ;  and,  as  the 
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I82r.        latter  contains  no  words   taking   away  that  right,  but 
Dfi  Beau  VOIR  oi^rely  gives  the  privilege  of  appeal,  the  right  remains  un^ 
^^  impaired  and  unaltered.     Welch  v.  Nash  (a),  is  a  decisive 

authority  to  show  that  the  order  of  the  trustees  is  not  con- 
clusive, and  that  this  Court  may  entertain  the  question  of 
its  regularity. 

Cur.  adv.  vuli. 

Judgment  was  afterwards  pronounced  as  follows : 

Bat  LET  J. — ^We  are  all  agreed  in  the  opinion  that  this 
action  is  maintainable.     It  was  an  action  of  trespass  quare 
clausumf regit;  to  which  the  defendants  pleaded  a  public 
right  of  way  over  the  locus  in  quo.     The  locus  in  quo  had 
been  part  of  a  public  highway,  and  the  question  was,  whe- 
ther it  had  been  properly  and  legally  stopped  up,  so  as  to 
take  away  from  the  public,  and  the  defendants,  the  right 
which  they  had  formerly  possessed  over  it,  and  to  vest  the 
exclusive  right  over  it  in  the  plaintiff ;  and  that  question 
mainly  depended  upon  the  construction  to  be  given  to  the 
86th  section  of  the  3  Geo.  4,  c.  126.     It  was  contended  on 
the  part  of  the  defendants,  that  as  the  old  road  was  one 
leading  to  a  church,  a  village,  a  mill,  and  lands,  to  which 
the  new  road  does  not  immediately  lead,  the  trustees  had 
no  authority  to  make  the  order  for  stopping  it  up,  they 
being  expressly  prohibited  from  so  doing  by  the  exception 
in  the  clause  I  have  mentioned.     Now,  s,  83  of  the  act, 
empowers  trustees,  generally,  to  make,   divert,   shorten, 
vary,  alter,  and  improve  the  course  or  path  of  any  of  the 
roads  under  their  management ;  and  s.  86  provides,  that 
when  new  roads  are  completed,  the  lands  or  grounds  con- 
stituting any  former  roads,  or  so  much  and  such  part  or 
parts  thereof  as,  in  the  judgment  of  the  trustees,  may  thereby 
become  useless  or  unnecessary,  shall  and  may  be  stopped 
up  and  discontinued  as  public  highways,  unless  leading 
over  some  moor,  heath,  common,  uncultivated  land,   or 

(a)  8  East,  394. 
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waste  ground,  or  to  some  church,  mill,  village,  town,  or         1827- 
place,  lands  or  tenements,  to  which  such  new  roads  do  not  p^  Beauvoxb 
^nmediately  lead,  and  which  may  therefore  be  deemed  ^v 

proper  to  be  kept  open,  either  as  public  or  private  ways, 
for  the  use  of  any  inhabitant  at  large,  or  any  individual. 
If  that  is  an  absolute  and  express  prohibition  against  stop- 
ping up  any  of  the  roads  there  described,  the  trustees  cer- 
tainly had  no  authority  to  stop  up  the  road  in  question ; 
but  if  it  leaves  the  trustees  a  discretionary  power  over  such 
roads,  they  had  authority  to  stop  up  this  road,  and  their 
order  is  binding.  It  has  been  insisted  that  the  exception 
ousts  the  trustees  of  all  power  in  all  the  excepted  cases ; 
and  the  former  part  of  it,  if  considered  alone  and  inde- 
pendently of  the  rest,  certainly  warrants  the  argument. 
Bot  the  former  part  seems  to  me  to  be  much  qualified,  by 
the  latter,  which,  in  my  opinion,  clearly  vests  the  trustees 
with  a  discretionary  power  to  act  upon  the  former  part,  or 
not,  as  they  may  think  proper.  The  exception  appears  to 
me  to  divide  itself  into  two  branches :  the  first  pointing  out 
the  different  descriptions  of  roads  to  which  it  may  be  ap- 
plied ;  and  the  second,  leaving  it  to  the  discretion  of  the 
tmstees  to  what  instances,  and  in  what  modes  to  apply  it, 
with  the  somewhat  remarkable  power  of  converting  old 
public  roads  into  private  ways.  If  the  former  branch  is 
to  be  taken  alone,  no  road  of  the  several  descriptions  there 
mentioned  can  be  legally  stopped  up;  but  the  second 
branch  must  have  been  added  for  the  purpose  of  qualifying 
the  generality  of  the  first,  and  of  shewing  how  it  is  to  be 
applied,  according  to  the  judgment  and  discretion  of  the 
trastees.  No  other  construction  will  give  the  whole  pas- 
sage a  sensible  and  reasonable  meaning.  The  latter  part 
speaks  of  roads ''  which  may  be  deemed  proper  to  be  kept 
open."  Deemed  proper  by  whom  ?  Clearly  by  the  trustees ; 
not  by  a  jury  to  be  impanelled  to  try  the  question ;  for,  in 
that  case,  there  would  be  no  end  of  disputes,  because  juries 
might  differ  in  their  opinion,  and  every  instance  of  diverting  ' 
a  road  would  be  productive  of  endless  litigation  and  ruinous 
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18^.        expense.   Then  they  are  to  be  kept  open,  **  either  as  public 
Db  Beauvoik  ^  priTate  ways.''    Unless  that  is  to  be  done  according  to 
V-  the  discretion  of  the  tmstees^  and  unless  they  have  a  discre- 

tionary power  of  doing  it,  it  can  never  be  done  at  all ;  for 
there  is  no  mode  of  converting  a  public  road  into  a  private 
way,  except  by  an  act  of  parliament.  Then,  here  the  trus- 
tees, in  the  exercise  of  their  discretionary  power,  have 
ordered  the  old  road  to  be  stopped  up  entirely,  and  to  be 
given  to  the  plaintiff;  the  consequence  of  which  is,  that  it 
has  ceased  to  be  a  public  road,  and  has  become  the  property 
of  the  plaintiff,  and  the  defendants  having  trespassed 
upon  it,  are  liable  in  this  action.  The  3  Geo.  4,  c.  126, 
giving  no  appeal  to  the  sessions,  left  the  judgment  of  the 
trustees  in  these  cases  final  and  conclusive.  If  that  was  a 
defect,  it  has  been  remedied  by  the  4  Geo.  4,  c.  95,  which 
gives  to  parties  aggrieved  by  the  trustees  a  remedy  by  ap- 
peal, and  that  remedy  the  defendants  might  have  adopted. 
For  these  reasons,  I  am  of  opinion,  that  the  plaintiff  in  this 
case  had  a  right  of  action  for  the  trespass  committed  by 
the  defendants,  and  that  the  verdict  which  he  has  ob- 
tained ought  not  to  be  disturbed. 

HoLROYD,  J.,  concurred. 

LiTTLEPALB,  J. — I  am  entirely  of  the  same  opinion. 
The  whole  tenor  of  the  language  used  in  the  exception  is 
such  as  shews  decisively  that  it  was  intended  to  vest  a  dis- 
cretionary power  in  the  trustees.  It  excepts  out  of  the 
exception  roads,  **  which  may  be  deemed  proper  to  be  kept 
open  either  as  public  or  private  ways."  **  Mai/"  is  discre^ 
tionary ;  and  if  the  clause  had  been  meant  to  be  compul- 
sory, the  word  must  would  have  been  used,  which  would 
have  rendered  the  passage  nonsense.  "  Deemed'*  is  dis- 
cretionary ;  both  those  words  imply  necessarily  an  exercise 
of  judgment.  '*  Either  as  public  or  private  ways,"  must 
mean  that  the  trustees  are  to  decide  in  which  of  two  cha- 
raeters  the  road  is  to  be  kept  open ;  and  '^for  the  use  of 
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my  inhabUant  at  large,  or  any  indhidualf"  that  they  are 

to  decide  to  which  of  two  purposes  the  road  is   to  be  De  Beauvoir 

applied.    This  construction  is  the  more  proper  and  conve*       ^  ^* 

nient,  because  it  reconciles  s.  86  with  the  subsequent  s.  88, 

which  gives  the  trustees  a  discretionary  power  in  express 

terms. 

Judgment  for  the  Plaintiff. 


The  King  v.  the  Inhabitants  of  Sandhurst. 

1 WO  Justices,  by  their  order,  removed  Thomas  Slark,  The  pauper 
Sarah,  his  wife,  and  their  four  children,  from  the  parish  of  q^^  of  tfie  su- 
East  Hampstead,  to  the  parish  of  Sandhurst,  both  in  the  penntendents 

.       i.  x>    1  t    t  \  /.         ,    of  the  Royal 

county  of  Berks;  and  the  sessions,  on  appeal,   connrroed  Military  Col- 

the  order,  subject  to  the  opinion  of  this  Court  upon  the  jf^.^^f^^" 

uursi,  ai  lOa*  a 
following  case  :  week,  and  two 

The  pauper,  Thomas  Slark,  being  unmarried,  and  with-  ler^nnum  -^^ 
out  any  child,  was  hired  on  the  13th  May,  1813,  as  a  servant  to  give  a 
on  the  establishment  of  the  Royal  Military  College,  at  if  he  wished  to 

Blackwater,  in  the  parish  of  Sandhurst.     By  a  warrant  jeave,  hutto 

"^  be  dismissed 

under  the  hand  of  his  late  Majesty,  dated  27th  May,  1808,  (for  miscon- 

aH  matters  relating  to  the  interior  regulations  and  economy  ^^p'  xh"^ 

of  the  establishment,  were  placed  under  the  cognizance  of  college  is 

a  collegiate  board,  consisting  of  ^he  governor  of  the  col-  pooTratw^-"^ 

lege,  the  lieutenant-governor,  and  several  other  persons,  a°d  pays  no 

.      -  '        -,       ^        -  1     •         i.  tsLxes  for  its 

]Q  the  warrant  mentioned.     Cettam  regulations  for  men-  servants.  The 
servants  hired  for  the  college,  are  entered  in  a  book  kept  P^^JP®'  "^ 

^        o  '  *      mained  a 

for  that  purpose,  containing,  among  other  things,  the  fol-  year  in  the 
lowing  rules : — "  The  servants  are  to  obey  all  orders  they  fng^and 
may  receive  from  the  officers  of  the  institution,  the  staff-  lodging  in  the 

colletre!"'^ 

Serjeants,  and  the  purveyor.    They  are  allowed  wages,  at  Held,  that  he 

acquired  a 
settlement  in  Sandhurst. 
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1827.        the  rate  of  I65.  per  week,  with  one  dress,  and  one  undress 
'^-^^^      suit  of  clothes  per  annum,  subject  to  such  stoppages  as 
V.  may  be  ordered,  but  which  shall  be  paid  up  every  three 

Sandhurst.  mQ^^iig^  after  deducting  for  the  charge  of  breaking  of 
furniture,  crockery,  &c.,  belonging  to  the  college,  that 
may  have  been  committed  during  that  period.  Should  a 
servant  wish  to  leave  the  college,  he  must  give  one  month's 
previous  notice ;  but  should  the  college  see  reason  to  be 
dissatisfied  with  his  conduct,  it  retains  the  power  of  dis- 
missing him  at  a  moment's  notice."  The  customary  mode 
of  hiring  such  servants  for  the  establishment,  was,  by 
reading  the  rules  over  to  them  at  the  time  of  hiring  them, 
and  requesting  their  signature  to  them,  in  witness  of  their 
agreement  to  serve  on  the  terms  prescribed.  The  pauper 
was  hired  by  Colonel  Butler,  the  lieutenant-governor,  one 
of  the  officers  constituting  the  collegiate  board,  by  whom 
the  servants  were  usually  hired.  He  heard  the  above  re- 
gulations read  at  the  same  time,  by  the  quarter*mastar, 
and  signed  his  assent  in  the  usual  manner,  by  subscribing 
his  mark  to  them.  He  remained  in  the  service,  and 
received  his  wages,  as  above  agreed  on,  for  two  years  and 
a  half,  before  he  married ;  he  lived  and  slept  in  the  body  of 
the  college,  and  was  employed  in  making  the  beds  of  two 
of  the  gentlemen  cadets,  assisting  in  sweeping  and  clean- 
ing the  rooms,  and  various  other  occupations  for  the  ser- 
vice of  the  college,  exclusively,  as  directed  by  the  officers 
of  the  college.  He  was  discharged  with  several  other  pub- 
lic servants  of  the  college,  without  notice,  in  the  year 
1819,  on  a  reduction  of  the  college  establishment,  by 
order  of  government.  The  body  of  the  college  is  exclu- 
sively appropriated  to  public  uses,  for  study  and  lodging 
of  the  gentlemen  cadets,  and  is  exempt  from  poor  rates, 
as  being  a  public  building.  The  pauper,  and  32  other 
persons,  were  employed  in  the  same  service,  not  as  the 
private  servants  of  any  individual,  but  as  the  public  ser- 
vants of  the  establishment,  to  obey,  generally,  the  officers 
of  the  college,  and  they  were  paid  by  the  pay^serjeant, 
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oat  of  the  funds  supplied  for  the  maintenance  of  the  col- 
lege, and  they  were  not  returned,  paid,  or  assessed  as  ser-     The  Kino 

fints,  to  the  collector  of  the  taxes.    The  pauper  after-    ^      v* 

,         ,  Samdhdast. 

wards  mamed  his  present  wife,  and  the  children  removed 

with  him  were  the  issue  of  that  marriage.  The  sessions 
found  that  there  was  a  general  hiring  sufficient  to  confer  a 
Mttiement,  if  a  settlement  could  be  acquired  by  such  hir- 
ing and  sendee  in  a  public  establishment  like  the  college. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
paaper  acquired  a  settlement  by  such  general  hiring  and 
lemce  in  the  college. 

Shepherd  and  Talfimrd,  in  support  of  the  order  of  ses- 
oons.    The  sessions  came  to  the  right  conclusion.    All 
the  requisites  of  the  statute  3.and  4  W.  8c  M.,  c.  11,  s.  7, 
m  to  be  found  in  the  contract  in  this  case ;  for  here  is  an 
umarried  person,  not  having  child  or  children,  having 
been  lawfully  hired  into  a  parish  for  a  year.    \_Bayley,  J. 
Was  the  pauper  hired  for  a  year ;  that  is,  was  there  a  good 
geoend  hiring  ?    The  case  finds,  that  the  college  retained 
tile  power  of  dismissing  any  servant  at  a  month's  notice]. 
Bat  the  case  states,  that  the  sessions  found  that  there  was 
%  genoal  hiring  sufficient  to  confer  a  settlement,  if  a  settle- 
meat  could  be  acquired  by  spich  hiring  and  service,  in  a 
pvUic  establishment  like  the  college.    The  sessions,  there- 
fore, have  decided  the  question  ot  fact,  whether  there  was 
a  general  hiring ;  and  have  referred  to  this  Court  only  the 
question  of  law^  whether  service  under  such  a  hiring,  with 
nch   a  body  as  the  college,    can  confer   a  settlement. 
This  Court,  therefore,  cannot  take  the  first  question  into 
consideration ;  it  is  a  question  of  fact,  decided  by  the  ses- 
sions, and  upon  which  their  decision  is  conclusive.    Then 
the  second  question,  though  it  is  one  of  some  novelty,  and 
of  great  importance,  is  not,  when  properly  examined,  one 
of  nmch  difficulty.    There  seems  to  be  no « good  reason 
why  a  public  body,  like  the  college,  should  not  have 
the  same  power  of  contracting  as  any  individual  has. 

VOL.  I.  H 
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Whether  the  service  is  performed  to  one  master  or  two,  or 
more,  appears  wholly  immaterial ;  for  the  question  in  all 
these  cases  depends,  not  on  the  nature  and  character  of 
the  master,  but  on  the  nature  and  character  of  the  servant 
and  the  service.  [Littledahy  J.  Whom  could  the  servant 
in  this  case  have  sued  for  his  wages^  if  they  had  been  left 
in  arrear?]  He  might  clearly  have  sued  Colonel  Butler , 
by  whom  he  was  hired,  who  was  the  acting;  superintend- 
ent of  the  college,  and  by  whom  the  servants  were  usually 
hired.  But,  even  if  he  could  not  maintain  any  action  for 
his  wages,  it  by  no  means  follows  that  he  could  not  acquire 
a  settlement  by  his  service.  There  are  some  cases  in 
which  it  has  been  expressly  provided  by  act  of  parliament, 
that  the  servants  of  public  establishments  shall  not  ac- 
quire settlements  by  their  services ;  as  by  the  62  Geo.  3. 
c.  72,  an  act  for  the  better  cultivation  of  timber  in  the 
forest  of  Alice  Holt,  in  the  county  of  Southampton,  which 
expressly  provides  that  no  person  shall,  by  hiring  and  ser- 
vice, either  for  the  preservation  of  woods  and  plantations, 
or  of  the  game  in  the  said  forest,  gain  thereby  any  settle* 
ment  in  the  parish  of  Binstead,  in  which  the  forest  is  situ- 
ate; and  many  other  instances  of  the  same  kind  might  be 
mentioned  (a).  Now  the  inference  deducible  from  the  fact  of 
such  provisions- being  made  by  the  legislature,  with  refe- 
rence to  some  other  public  establishments,  and  not  with 
reference  to  this  college,  which  is  regulated  by  an  act  of 


(a)  As  33  Geo,  3,  c.  54,  s.  24, 
which  provides,  that  no  apprentice 
or  servant  to  any  member  of  any 
Benefit  Society,  residing  in  any 
parish,  under  that  act,  sliall  on  that 
account,  acquire  a  settlement;  13 
Geo.  2,  c.  22,  s.  7,  which  provides, 
that  no  child,  nurse,  or  servant,  re- 
ceived, maintained,  educated  or 
employed  within  the  Foundling 
Hospital,  shall  gain  any  settlement 
in  the  parish  or  place  where  such 
hospital  is  situate,  by  virtue  of 


such  their  reception,  continuance, 
hiring  or  residence,  in  such  hospi- 
tal ;  and  9  Geo,  3,  c.  31,  s.  8,  which 
provides,  that  no  person  who  shall 
be  admitted  into  the  Magdalen 
Hospital,  as  a  penitent  prostitute, 
or  who  shall  be  employed  therein 
as  an  hired  servant,  shall,  by  reason 
of  such  admittance  or  service,  gain 
a  settlement  in  the  parish  in  which 
the  said  hospital  is,  or  shall  be  si- 
tuate. 
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parliament,  is  very  strong,  and  shews  conclusiYely,  that        1827. 
there  was  no  intention  on  their  part  to  put  the  servants  of    j>^^  j^^^^ 
the  collie  upon  a  different  footing,  with  respect  to  their  v. 

competency  to  acquire  a  settlement  by  hiring  and  service 
in  the  college,  from  persoi^  hired  by  private  individuals. 

Tmdal,  S.  G.,  Nolan  and  Stone,  contra.     The  college 
does  not  contribute  towards  the  relief  of  the  poor  of  the 
parish  within  which  it  is  situate ;  it  ought  not,  therefore, 
to  burthen   the  parish,  by  bringing  into  it  a  number  of 
pereons  who  may  afterwards  become  chargeable  upon  it. 
The  Court  are  entitled  to  look  into  the  whole  case,  for 
k  is  referred  to  them  generally,  and  to  entertain  both  the 
questions  arising  upon  it,  namely,  was  there  a  general 
hiring,  and  if  so,  did  service  under  it  confer  a  settlement? 
fint,  there  was  no  general  hiring  here.      The  statute 
3  &  4  TF.  4r  M.,  c.  1 1 ,  s.  7,  requires  a  lawful  hiring,  that  is, 
that  there  shall  be  such  a  contract  between  the  parties,  as 
either  is  expressly,  or  may  be  considered  by  the  law 
intpUedly,  as  a  contract  for  a  year.    It  is  of  the  very 
evence  of  suqh  a  contract,  that  it  is  reciprocal ;  that  the 
(me  party  shall  be  bound  to  retain,  and  the  other  be 
boond  to  stay,  in  the  service,  for  a.  full  year.    There  was 
no  such  reciprocity  in  this  case ;  for  though  the  servant, 
if  he  wished  to  leave  the  college,  was  bound  to  give  a 
month's  previous  notice,  the  college  retained  the  power  of 
dismissing  him  at  a  moment's  notice.    This  was,  what  has 
been  termed,  a  unilateral  contract;   and  under  such  a 
contract,  it  is  impossible  that  any  lawful  hiring  can  take 
place.     IBayley,  3.  The  college  may  have  power  to  de- 
fisat  the  contract,  under  certain  circumstances,  before  the. 
year  is  out;  and  yet  the  contract  may  orij^inally  have 
been  one  for  a  year].   It  is  part  and  parcel  of  the  contract, 
that  the  college  may  terminate  it  whenever  they  please  ; 
and  that  cannot  be  a  contract  for  a  year.    It  was  a  con- 
tract for  a  period  less  than  a  year,  under  which  a  general 
hiring  cannot  be  presumed.     [Bayley,  J.    The  power  of 

h2 
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the  college  to  defeat  the  contract  is  very  limited,  it  is  only 
ThTkikg      ^^  ^^®y  ^^U  see  reason  to  be  dissatisfied  with  the  servant's 
V*  conduct^  that  they  retain  the  power  of  dismissing  him  at  a 

Sandhubst*  . 

moment's  notice:  and  I  doubt,  therefore,  whether  they 
were  warranted  in  so  dismissing  the  paaper,  under  the 
circumstances  stated  in  the  case*]  But  he  could  not  pos« 
sibly  maintain  an  action  against  any  person  for  wrongfully 
dismissing  him,  cmt  even  for  arrears  of  wages ;  which  proves 
that  there  is  no  person  by  whom  he  was  lawfully  hired, 
or  with  whom  he  stood,  properly  speaking,  in  the  relation 
of  servant.  Secondly,  even  if  there  was  a  general  hiring, 
still  service  under  it,  in  a  public  establishment  like  the 
college,  will  not  confer  a  settlement.  In  order  to  con- 
stitute such  a  contract  as  is  required  by  the  statute,  the 
master  must  be  a  person  resident  within  the  parish  where 
the  service  is  performed  ;  but  though  the  individuals  in 
whom  the  management  of  the  affairs  of  the  college  are 
vested,  are  resident  within  the  parish  of  Sandhurst,  still 
there  is  not  any  one  of  them  who  can  properly  be  called 
the  master  of  the  pauper,  within  the  meaning  of  that 
statute.  The  law  contemplated  that  the  master  should 
be  a  person  having  property  and  a  stake  in  the  parish;  but 
all  the  property  appertaining  to  this  college  is,  by  the 
statute  52  Geo.  3,  c.  124,  vested  in  the  crown.  The 
pauper,  therefore,  was  not  a  servant  in  the  legal  or 
ordinary  sense  of  the  word ;  he  rather  resembled  a  soldier 
employed  on  civil  service ;  he  was  not  returned  to  the 
collectors  of  taxes  as  a  servant ;  he  was  neither  hired,  nor 
treated,  nor  employed,  as  a  servant  in  ordinary  cases  is ; 
he  must  be  considered  rather  as  an  officer  of  the  crown, 
than  as  a  servant,  or  at  least  as  a  servant  of  the  crown, 
and  not  sui  juris  to  adhere  to  the  contract,  or  to  abandon 
it,  in  the  mode  that  servants  in  the  general  sense  of  the 
word  are. 

Bayley,  J.  ("after  consulting  with  the  other  Judges), — 
Upon  the  first  point  made  in  this  case,  we  have  none  of 
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many  doubt.    We  are  all  of  opinion  that  there  was  what         ib27. 
the  law  considers  as  a  general  hiring :  a  hiring  for  a  year,     j*^^  j^,^^ 
with  power  on  both  sides  to  determine  the  contract  be-  v- 

fere  the  expiration  of  the  year;  a  contract  defeasible,  but 
Dot  defeated^  and  therefore  a  good  contract  for  a  year. 
Upon  the  other  point,  we  wish  to  take  time  for  considera- 
tion, and  to  consult  my  Lord  TenterdeHf  of  whose  opinion, 
u  the  question  may  be  of  some  general  importance,  we 
are  anxious  to  have  the  benefit. 

Cur.  adv.  vuU. 

Judgment  was  now  delivered  by 

Bay  LEY,  J.,  who,  after  shortly  recapitulating  the  facts  of 
the  case,  thus  proceeded. — Upon  these  facts  two  questions 
arose ;  first,  whether  there  was  such  a  general  hiring  as  the 
law  would  construe  into  a  hiring  for  a  year ;  and  secondly, 
whether  service  under  such  a  hiring  with  the  college, 
would  confer  a  settlement.     We  have  consulted  my  Lord 
TtnJterden  upon  the  subject,  and  I  have  the  satisfaction  to 
state,  that  his  opinion  is  in  unison  with  that  of  my  learned 
brothers  and  myself,  before  whom  the  case  was  argued :  so 
that  what  I  now  say  may  be  considered  as  the  judgment 
of  the  whole  Court  upon  the  case.    We  are  of  opinion 
that  the  pauper  acquired  a  setdement  in  the  parish  of 
Sandhurst.      We  think   there    was    clearly  a   **  lawful 
hiring  for  a  year"  within  both  the  words  and  the  meaning 
of  the  statute  of  William.     It  was  part  of  the  agreement, 
that  if  the  pauper  wished  to  determine  the  service,  he  was 
to  give  a  month's  notice ;  but  that  the  college  might  dis- 
miss him,  for  misconduct  (which  was  not  the  ground  of 
his  dismissal),  without  any  notice  at  all.    The  contract, 
therefore,  was  defeasible  by  either  party,  within  a  year, 
but  it  was  not  defeated ;  and  the  mere  power  to  defeat  a 
contract,  will  not  render  it  less  a  contract  for  a  year,  if  in 
its  other  circumstances  it  satisfies  that  description.     It 
may  be  a  defeasible  hiring ;  but  it  is  not  less  a  hiring.     It 
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was  objected  that  the  service  being  in  a  public  establish- 
ment, would  not  confer  a  settlement.  We  think  there  is 
no  weight  in  the  objection.  Hiring  and  service  is  a 
matter  of  a  personal  nature ;  and  the  question  is,  not  by 
wliom  the  servant  is  hired,  but  whether  he  is  lawfully 
hired,  and  performs  a  year's  service  under  that  hiring. 
Here  the  pauper  was  lawfully  hired  into  the  parish,  no 
matter  whether  by  a  public  body,  or  a  private  individual, 
and  performed  a  year's  service  under  the  hiring.  He  has 
therefore  gained  a  settlement  in  the  parish,  and  the  order 
of  sessions,  adjudging  him  to  have  done  so,  must  be  con* 
firmed. 

Oixier  of  Sessions  confirmed  (a). 


(a)  See  Hear  ▼.  Hwrttmonctauxy  post. 


Fawcett  against  Foulis,  Bart.,  and  another. 

L  RESP ASS  for  breaking  and  entering  plaintifi^s  close, 
situate,  &c.,  at  the  parish  of  Arncliffe,  in  the  county  of 
York,  and  seizing,  &c.,  plaintifTs  sheep.  Plea,  not  guilty. 
At  the  trial  before  Bayley,  J.,  SLt  the  last  assizes  for  the 
county  of  York  (ft),  it  appeared  that  the  defendants,  who 
are  magistrates  in  the  North  Riding,  had  caused  a  distress 
to  be  taken  in  December,  1826,  on  the  defendant's  goods, 
for  penalties,  for  not  performing  statute  labor  on  the 
the  parish,  the  high-ways  in  the  township  of  Ingleby ;  the  object  of  this 
bavejurisdic-    proceeding  being,  to  ascertain  whether  the  occupiers  of 

tion.    A  pre-    j^nds  in  the  hamlet  of  Arnclifie,   within   the  parish  of 
scnptive  ex-  ^  / 

emption  in  re-  Amclifie,  were  liable  to  contribute  to  the  repairs  of  the 
particular  ^       roads  in  the  township  of  Ingleby  in  the  same  parish ;  it 

iT^lhould^"  ^*^  Counsel  for  the  plaintiff,  Brougham,  F.  Pollock,  ^niAldenon;  for 
pleaded  or  ^®  defendants,  Cross,  Serjeant,  Parke,  and  Alexander, 

given  in  evi- 
dence before  the  magistrates,  or  made  the  subject  of  an  appeal  to  the  Quarter  Sessions. 


No  action 
lies  against 
justices  for  a 
distress  under 
a  conviction 
for  not  doing 
statute  labor 
on  the  high- 
ways, where, 
by  reason  of 
the  plaintifi^s 
occupying 
land  within 
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being  contended  on  the  part  of  the  occupiers  of  Ian4s  in         ^s^*^- 
the  hamlet  of  Amcliffe,  that  they  wiere  discharged  from      Fawcett 
socir  liability  by  reason  of  their  exclusively  repairing  the  ^' 

roads  in  that  hamlet.     The  following  is  a  cof^  of  the 
warrant  of  distress : — "  North  Riding  of  Yorkshire.     To 
the  constable  of  the  township  of  Amclifie  in  the  said 
Riding.     Whereas,  John  Fawcett,  of  the  parish  of  Am- 
cliffe,  in  the  said  Riding,  farmer,  is  duly  convicted  before 
08y  Sir  William  Foulis,  Bart.,  and  Benjamin  Flounders, 
Esq.,  two  of  his  Majesty's  justices  of  the  peace,  in  and  for 
the  said  Riding,  upon  the  oath  of  Thomas  Peacock  of  the 
parish  of  Amcliffe  aforesaid,  a  credible  witness.     For  that 
the  said  John  Fawcett,  was  on  the  28th  day  of  September, 
DOW  last  past,  served  with  a  notice  under  the  hand  of 
liomas  Peacock,  surveyor  of  the  highways  of  the  parish 
of  Amcliffe  aforesaid  ;    whereby,  the  said  John  Fawcett, 
was  required  to  send  one  wain,  cart  or  carriage,  furnished 
with  no  less  than  two  able  horses  and  one  able  man,  with 
proper  tools  to  attend  the  same ;  to  be  at  the  Tontine  inn, 
to  load  stones  from  Mr.  Thomas  Park's  Ellerbeck,  to  the 
new  road  within  the  said  parish,  near  John  Wilson's  farm, 
CD  Tuesday  the  3rd,  Wednesday  the  4th,  Thursday  the  5th, 
and  Friday  the  6th  days  of  October,  now  last  past,  by 
8  o'clock  in  the  morning,  to  work  diligently  eight  hours 
in.  repairing  the  highways  within  the  parish  of  Amcliffe, 
in  the  county  of  York,  or  compound  for  the  same  two  days 
before  the  respective  days  appointed  to  work ;   and  that 
the  said  John  Fawcett,  neglected  to  attend  and  perform 
such  statute  duty  as  was  required  by  such  notice,  con- 
trary to  the  statute  in  that  case  made  and  provided ;  by 
reason   whereof,   the  said  John  Fawcett,  hath  forfeited 
font  several  sums  of  five  shillings,  amounting  together  to 
the  sum  of  one  pound,  to  be  distributed  as  herein  men- 
tioned, which  he  hath  refused  to  pay.     These  are  therefore 
in  his  Majesty's  name  to  command  you  to  levy  the  said 
sum  of  one  pound,  by  distress  of  the  goods  and  chattels, 
of  him,  the  said  John  Fawcett,  and  if  within  the  space  of 


104  CASES    IN    THE    KING's    BENCH, 

1827^  foQ^days,  next  after  such  distress,  by  you  taken,  the  said 
sum,  together  with  the  reasonable  charges  of  taking  and 
keeping  the  same,  shall  not  be  paid,  that  then  you  do  sell 
the  said  goods  and  chattels  so  by  you  distrained,  and  out 
of  the  money  arising  by  such  sale  that  you  do  pay  the  sum 
of  one  pound  to  the  surveyors  of  the  highways  for  the 
parish  of  Amcliffe,  where  the  said  neglect  or  default  hap- 
pened, to  be  employed  towards  the  repairs  of  the  said 
highways,  returning  the  overplus,  on  demand,  to  him  the 
said  John  Faweett,  the  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  said  distress  being  first  deducted ; 
and  if  sufficient  distress  cannot  be  found  of  the  goods  and 
chattels  of  the  said  John  Fajoeett,  whereon  to  levy  the  said 
sum  of  one  pound,  that  then  yon  certify  the  same  to  us^ 
together  with  this' warrant*  Given  under  our  hands  and 
seals  this  9th  day  of  December,  1826. 

(Signed),  William  Foulis. 

Benjamin  Floundess.^ 

It  was  admitted,  that  previously  to  the  issuing  of  th» 
warrant,  the  plaintiff  had  been  convicted  under  the 
13  Geo.  3,  c.  78,  and  that  proper  notices  of  action  under 
24  Geo.  2,  c.  44,  had  been  given,  and  that  the  action  had 
been  commenced  in  due  time.  That  the  plaintiff,  oo 
the  8th  September,  1826,  was  served  with  such  notice 
froQi  the  surveyor  of  the  highways,  as  stated  in  the  war- 
rant of  distress,  and  that  the  plaintiff  did  not  perform  sucb 
statute  duty,  or  compound  for  the  same,  pursuant  to  the 
said  notice.  That  the  plaintiff  occupied  a  messuage, 
farm  and  lands,  in  the  said  parish  of  Amcliffe,  of  the 
annual  value  of  200/.,  and  kept  and  employed  thereon 
such  team,  as  in  the  said  notice  mentioned ;  and  that  the 
work  required  of  the  plaintiff  was  not  more  than  his  just 
proportion,  if  he  was  liable  to  work  at  alL  That  plaintiff 
was  afterwards  summoned  to  appear  before  defendants,  to 
answer  for  his  disobedience  to  such  notice;  and  thai 
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plaintiff  did  accordingly  appear  before  defendants,  and  Vas 
hj  them  convicted  in  four  several  penalties  of  55.  each  for 
such  disobedience.    That  defendants  had  full  power  and 
aothority,  under  and  by  virtue  of  the  said  statute,  to 
eoDvict  plaintiff  in  the  several  and  respective  penalties 
aforesaid,  for  the  several  and  respective  offences  with  which 
he  stood  charged  before  them ;  and  that  the  same  are  the 
proper  penalties  to  be  imposed  for  such  offences,  if  plaintiff 
was  liable  to  be  convicted  at  all.    That  an  order  under 
the  hands  and  seals  of  defendants  for  the  payment  thereof, 
was  issued  and  served  upon  plaintiff  six  days  and  up- 
wards before  the  date  and  issuing  forth  of  the  said  warrant* 
That  the  said  distress  was  made  within  the  parish  of  A. 
aforesaid,  and  was  not  excessive. 

Cross,  Serjeant,  for  the  defendants,  objected  that  the 
conviction  being  unappealed  against,  no  action  lay  against 
the  justices;  and  the  learned  Judge  being  of  that  opinion 
the  plaintiff  was  nonsuited,  with  leave  to  move  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  him  with  Is.  damages* 
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Brougham  now  moved  accordingly.  The  question  in 
the  cause  was,  whether  Axncliffe  Hamlet  was  liable  to 
itatnte  labor  for  Ingleby  roads,  and  whether  the  distress 
was  lawful,  being  taken  on  the  ground  of  a  failure  on  the 
part  of  the  plaintiff  to  send  a  wain  and  men  to  do  statute 
labor  for  four  days.  The  conviction  was  bad  in  law, 
He  conviction  was  admitted.  [Bayley  J.  It  was  pro- 
duced by  my  direction].  The  objection  was  plain  upon 
the  Highway  Act,  13  Geo.  3,  c.  78,  ss.  34   (a),   and 


(a)  Which  enacts,  that  ^  the  said 
sanreyor  to  be  appointed  as  afore- 
said, together  with  the  inhabitants 
and  occupiers  of  lands,  tenements, 
woods,  tithes,  and  hereditaments 
within  each  parish,  township,  or 
place,  shall,  at  proper  seasons  in 
every  year,  use  their  endeavours 
for  the  repair  of  the  highways, 


and  shall  be  chargeable  thereunto 
as  followeth :  that  is  to  say,  every 
person  keeping  a  waggon^  eart, 
wain,  plough  or  tumbrel^  and  three 
or  more  horse$  or  beasts  of  draught, 
uud  to  draw  the  same,  shall  be 
deemed  to  keep  a  team,  draught, 
or  plough,  and  be  liable  to  per- 
form statute  duty  with  the  same 
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in  tiie  parish,  &c.>  where  he  resides, 
and  shall  six  days  in  every  year 
(if  so  many  days  shall  be  found 
necessary),  to  be  computed  from 
Michaelmas  to  Michaelmas,  send 
on  every  day  and  at  everyplace  to 
be  appointed  by  the  surveyor  for 
the  amending  the  highways  in  such 
parish, '&c.,  one  wain,' cart,   or 
carriage,  Jumuhed  after  ike  ctif- 
tom  of  the  country  with   oxen, 
horsesy  or  other  cattle,   and  all 
other  necessaries  fit  to  carry  things 
for  that  purpose,  and   also  two 
able  men  with  such  cart,  &c. ; 
which  du^,  so  performed,  shall 
excuse  every  such  person  from  his 
duty  in  such  parish,  &c.,  in  re- 
spect of  all  lands,  &g.,  not  ex- 
ceeding the  annual  value  of  50^., 
which  he  shall  occupy  therein; 
and  every  person  keeping  such 
team,  draught,  or  plough,  and  oc- 
cupying in  the  same  parish,  &c., 
lands,  &G.,  of  the  yearly  value  of 
50/.  over  and  beyond  the  said  year- 
ly value  of  50/.,  in  respect  whereof 
such  team-duty  shall  be  perform- 
ed, and  every  such  person  occupy- 
ing landsy  of  the  yearly  value  of 
50/.,  in    any  other  parish,  &c., 
besides  that  wherein  he  resides, 
and  every  other  person  not  keep- 
ing a  team,  draught,  or  plough, 
but  occupying  lands,  &c.,  of  the 
yearly  value  of  50/.,  in  any  parish, 
&c.,  shall,   in  like  manner,  re- 
spectively,  and  for  the  same  num- 
ber of  days,  find  and  send  one 
wain,  cart,  or  carriage,  fiimished 
vrith  not  less  than  three  horses  or 
four  oxen,  and  one  horse  or  two 
oxen,  and  two  horses  and  two  able 
men,  to  each  wain,  cart,  or  car- 
riage,   and    in   like  manner  for 
every  50/.  per  annum,  respectively, 
which  every  such  person  shall/ur- 
ther  occupy  in  any  such   parish. 


&G.,  respectively,  such  wains,  carfif 
or  carriages  to  be  employed  by 
the  surveyor  in  the  repairing  and 
amending    the    highways  within 
the  parish,  ttc^  where  such  lands, 
&c  shall  reipectively  lie ;  and  every 
person  who  shall  not  keep  a  team, 
draught,  or  plough,  but  shall  occu- 
py lands,  &c.,  under  the  yearly  va- 
lue of  50/.  in  the  parish,  &c.,  where 
he  resides,  or  in  any  other  parish, 
&c. ;  and  every  person  keeping  a 
team,  draught,  or  plough,and  occu- 
pying lands^  &c.,  under  the  yearly 
value  of  50/.  in  any  other  parish, 
&c.,  where  he  resides,  shall  respec- 
tively contribute  to  the  repair  of 
highways,  and  pay  to  the  surveyor 
of  such  parish,  &c.,  respectively,  in 
lieu  of  such  duty,  the  sums  follow- 
ing.   (Then  follows^  the  enumera- 
tion).   >^^hich  said  several  sums 
shall  be  considered  as  compositions, 
and  shall  be  paid  to  the  surveyor  of 
the  parish,  &c.,  in  which  they  are 
charged,  for  the  use  of  the  high- 
ways therein,  at  the  time  such 
compositions  are  to  be  paid  under 
the  authority  of  this  act,  or  within 
ten  days  after,  or  in  default  of  such 
payments  such  money  shall    be 
levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  person 
or  persons  refusing  to  pay  the 
same,  in  such  manner  as  the  for- 
feitures for  the  neglect  in  perform- 
ing the  statute   duty  are  hereby 
authorised  to  be  levied  and  raised. 
Provided,  that  no  person  keeping 
such   team,   draught,  or  plougK, 
and    performing    duty  with    the 
same  as  aforesaid,  in  the  parish, 
&c.,  where  he  resides,  and  not 
^occupying  lands,  &c.,  within  the 
same,  of  the  yearly  value  of  30/., 
shall  be  obliged  to  send  more  than 
one    labourer    with    such    team, 
draught,  or  plough.'* 
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37  (o).  The  coaviotion  states,  that  the  plaintiff  was  required 
to  send  one  wain,  cart,  or  carriage,  with  proper  tools,  to  at- 
tend, or  to  compound  for  the  same  two  days  before.    The 
order  is  in  the  alternative.    The  conviction  is  not  so.    It 
states,  that  the  plaintiff  neglected  to  perform  statute  duty. 
They  were  entitled  to  convict  only  for  refusing  to  do  both. 
Secondly,   the   conviction   does  not   set  forth  how  the 
jdaintiff  was  liable.     It  should  have  stated,  that  he  kept  a 
wain  or  tumbrel,  and  three  horses.     If  he  keeps  no  cart, 
be  is  to  pay  money  only.    It  is  a  mistake  to  say,  he  was 
liable  to  pay,  or  to  do  work  according  to  what  he  kept. 

(a)  ^  Every  such  surveyor  shall,      money  for  the  same,  as  hereinafter 
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fitom  time    to  time,  give  to»  or 
eanse  to  be  left  at  the  house,  or 
usual  place  of  abode,  of  every 
person  or  persons  so  liable  to  per- 
fenn  such  duty,  or  laboiuv  m  m  this 
act  directed,  four  days'  notice  at  the 
least,  of  Ibe  day,  hour,  and  place, 
upon  which  each  of  the  said  day's 
duty  diall  be  required  to  be  per- 
fcnMd,  and  every  person  or  per- 
sons making  de&ult  in  finding  and 
sending  such  wain,  cart,  or  car- 
riage, furnished  as  aforesaid,  and 
such  able  men  with  the  same  as 
herein  required,  or  in  performing 
the  said  duty  at  the  time  and  place* 
and  in   the   manner  by  this  act 
directed,  shall,  for  every  such  de- 
luilt  or  neglect  in  sending  such 
wain,  &c.,  with  such  men  as  afore- 
said, forfeit  the  sum  of  lOs.,  and 
ibr  every  default  in  sending  every 
cart  with  one  horse  and  one  man 
3f  ^  and  for  not  sending  every  cart 
with  two  horses  and  one  man  5s., 
and    every    person    or    persons 
making  default  in  sending  any  such 
labourer,  and  every  person  mak- 
ing default  in  performing  such  la- 
bour, at  the  time  and  place,  and  in 
the  manner  directed  by  this  act, 
or  in  paying    such  composition 


mentioned,  shall,  for  every  such 
neglect,  forfeit  the  siun  oi  Is.  6</., 
all  which  forfeitures  shall  be  ap- 
plied for  the  use  of  the  highways 
¥Pithin  the  parish,  &c.,  where  the 
same  shall  arise,  and  the  said  sur- 
veyor   shall    fairly  and,  equally 
demand  and  require  sudi  da^,aBd 
labour,  from  every  person  or  per- 
sons liable  to  perform  the  same, 
according  to  the  directions  of  this 
act,  without  &vour  or  partiality  to 
any  person  or  persons  whomso- 
ever ;  and  if  in  any  parish,  &c., 
it  shall  not  be  necessary  to  call 
forth  the  whole  duty  in  any  year, 
it  'shall  be  abated  in  a  just  and 
equal  proportion  amongst  all  per- 
sons liable  to  the  same ;  and  the 
said  surveyor  may  and  shall,  and  he 
is  hereby  required,  with  all  con- 
venient speed,  after  default  made 
in  performance  of  such  duty,  or 
labour  as  aforesaid,  to  proceed  for 
the  recovery  of  the  penalties  or 
forfeitures  hereby  inflicted  for  the 
same,    respectively,    in    manner 
hereinafter  directed,  so  that  the 
same  may  be  recovered  before  he 
makes  up  his  accounts,  in  the  man- 
ner directed  by  this  act." 
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The  statute  does  not  say,  that  a  person  keeping,  8ic.,  shall 
furnish  tools ;  but  that  the  wain,  cart,  or  carriage,  shall  be 
furnished,  according  to  the  custom  of  the  country.  The 
surveyor  is  to  furnish  tools.  There  should  have  been  a 
finding  by  the  trustees,  that  the  work  was  necessary. 
[Lord  Tenterden,  C.  J.  That  is  antecedent  to  the  8ur<^ 
veyor's  application].  The  38th  section  (a)  says,  ''  that  par- 
ties may  compound,''  &g.  The  first  objection  is,  that  the 
warrant  does  not  set  forth  that  the  defendant  was  liable. 
Occupying  lands  constitutes  no  liability.  Secondly,  non 
constat,  the  defendant  had  not  redeemed  himself  from  any 
liability  to  perform  the  statute  duty  by  payments.  Thirdly, 
four  offences  are  here  included  in  one  conviction.  The 
justices  cannot,  by  a  mere  statement,  give  themselves  juris- 
diction. IBayley,  J.  Of  that  there  is  no  doubt  Yon 
might  have  pleaded  before  the  magistrates  that  they  had 
no  jurisdiction]. 


(a)  '^Any  person  or  persons  liable 
to  perform  the  said  duty  by  send- 
ing one  or  more  team  or  teams, 
draught  or  draughts,  plough   or 
ploughs,  with  men,  horses  or  oxen, 
in  manner  aforesaid,  shall  and  may 
compound  for  the  same,  if  he,  she, 
or  they,  shaU  think  fit,  by  paying  to 
the  said  surveyor,  at  the  time,  and 
in  the  manner  hereinafter  men- 
tioned, such  sum  or  sums  of  money, 
as  the  justices  of  the  peace,  for  the 
limit  wherein  such  parish  shall  be, 
or  the  major  part  of  them,  at  their 
said  special  sessions,  to  be  held  in 
the  first  week  after  Michaelmas 
quarter  sessions  in  every  year,  shall 
adjudge  and  declare  to  be  reason- 
able, not  exceeding  six  ehillings, 
nor  less  than  three  shillings,  for 
each  team,  &c.,  for  each  day,  and 
in  de&ult  of  their  adjudging  or  de- 
claring the  same,  the  sum  of  4s.  6d, 
for  and  in  lieu  of  every  such  day's 
duty  for  each  team,  draught,  or 


plough;  and  for  every  cart  and 
one  horse,  or  beast  of  draught,  2s., 
and  for  every  cart  with  two  horses 
or  beasts  of  draught,  3s.,  for  and 
in  lieu  of  every  day's  duty;  and 
every  inhabitant  liable  to  perform 
such  duty  or  labour  as  aforesaid, 
and  not  chargeable  in  any  other 
respect  as  aforesaid,  shall  and  may 
compound  for  the  same,  if  he,  she, 
or  they  shall  think  fit,  by  paying 
to  the  surveyor  the  sum  of  four- 
pence,  for  and  in  lieu  of  every  such 
day's  duty  or  labour  respectively, 
at  the  time,  and  in  the  manner 
hereinafter  directed,  for  the  pay- 
ment of  the  composition  money." 
The  provisions  of  this  section 
are  modified  by  34  Geo.  3,  c.  74  ; 
44  Geo.  3,  c.  5 ;  and  54  Geo.  3, 
c.  109 ;  but  it  does  not  appear,  that 
the  alteration  introduced  by  these 
statutes,  would  have  materially 
afiected  the  argument. 
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Lord  TsNTEB  PEN,  C  J. — ^The  nonsuit  was  right    The 
eoQfiction  was  good  in  sabstance.     By  the  act,  work  is  to 
be  done  from  which  the  parties  are,  however,  allowed  to 
redeem  themselves  by  composition.    This  was  not  acted 
upon  here.    If  paid,  it  would  have  been  a  good  defence; 
bat  the  proceeding  must  be  for  not  doing  the  work.    Se- 
condly, the  surveyor  directs  the  plaintiff  to  attend  with 
tods.     If  he  bad  attended  without  tools,  that  point  might 
have  been  raised  ;  but  he  does  not  attend  at  all.    Thirdly, 
he  is  the  occupier  of  lands.     That  is  sufficient  in  sub* 
stance.      Whether    the  question  could  have  been  tried 
which  was  meant  to  have  been  raised,  is  doubtful.     Jit- 
gkby  and  Arncliffe  being  both  in  the  same  parish,  if  the 
liability  to  repair  was  several,  there  should   have  been 
separate  surveyors.    The  proper  way  would  have  been,  to 
object  to  the  appointing  of  one  surveyor  for  both  districts. 
The  surveyor  was  appointed  for  the  whole  parish.     I  con- 
sider the  case  with'  analogy  to  the  poor  laws.    A  person 
may  bring  his  action  on  the  ground  of  an  entire  want  of 
jurisdiction  (a).    There  the  jurisdiction  is  given  over  per- 
sons having  propeiiy  within  the  parish. 
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HoLROTD,  J. — I  entertain  considerable  doubts,  whether 
the  justices  had  authority  to  make  this  order.  With  re- 
spect to  the  poor  rates,  where  a  party  is  not  rateable,  the 
magistrate  has  no  jurisdiction.  If  notice  had  been  given 
to  a  person  not  having  property  in  the  township,  the  magis- 
trates  would  have  had  no  jurisdiction,  and  the  question 
might  have  been  tried  in  the  same  way  as  in  the  case  of 
a  poor  rate.  Here  the  property  was  within  the  parish,  for 
which  the  surveyor  was  appointed  (&). 


LiTTLEDALE,  J.«— I  am  of  Opinion,  that  no  action  lies 

against  these  magistrates.   The  surveyor  was  appointed  for 

« 

(a)  Vide  MUvoard  v.   Caffin,  2      1  Burr.  580 ;  Bonnell  v.  Beighton, 
W.  Bla/1331.  5  T.  R.  182 ;    Durrant  v.  Boys,  6 

(6)  Vide  Uutckinsy.  Chambtn,     T.R.580. 
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the  wh<4e  parish.  The  party  being  taken  before  a  magis- 
trate, it  is  a  question  whether  he  should  not  have  pleaded 
to  the  jurisdiction.  Here  he  has  pleaded  only  not  guilty. 
Primd  fade  the  magistrates  had  jurisdiction,  and  it  was 
therefore  the  duty  of  the  plaintiff  to  give  evidence  before 
them. 


Lord  Tentehden,  C.  J. — ^There  might  have  been  an 
appeal  to  the  quarter  sessions,  where  these  points  might 
have  been  decided. 

Rule  refused  (a). 

{aj  And  see  Ker  ▼.  Inkabitanti      EUkombe,     M'Clel.  &    Younge, 
of  Buckinghamshire,  2  D.  &  R.      450;  Chanter  y.  Glubbe,  ]^osl. 
689>  1  B.  &  C.  485 ;  UnderhiU  v. 


An  Irish 
peer  who  has 
voted  in  the 
election  of  re- 
presentative 
peers,  cannot 
be  arrested  or 
sued  by  cq[fias. 


CoATEsand  another.  Assignees  of  Cox,  a  Bankrupt, 
against  Lord  Viscount  Hawarden. 

vJN  the  second  day  of  this  term,  the  Attorney-General 
obtained  a  rule,  calling  upon  the  plaintiffs  to  shew  cause 
why  the  writ  of  pluries  capias  issued  in  this  cause  should 
not  be  set  aside,  and  the  bail  bond  given  to  the  Sheriff  of 
the  county  of  Sussex  should  not  be  delivered  up  to  be  can- 
celled, and  why  the  plaintiffs  should  not  pay  the  costs  of 
the  said  bail  bond,  and  of  this  application  to  be  taxed  by 
the  master,  and  in  the  meantime,  proceedings  be  stayed. 
This  was  moved  on  the  affidavit  of  the  defendant,  stating 
that  he  was  a  Viscount  of  that  part  of  the  United  Kingdom 
called  Ireland  (a) ;  that  his  right  to  vote  in  the  election  of 

(a)  By  40   Geo.  3,    cap.  67,  respects  be  considered  as  peerages 

article  4,  it  is  enacted  that  ''  all  of  the  United  Kingdom,  and  that 

peerages  both  of  Great  Britain  and  the  peers  of  Ireland,  shall,  as  peers 

Ireland,    now  existing,   or  here-  of  the  United  Kingdom,  1>e  sued 

after  to  be  created,  shall,in  all  other  and  tried  as  peers,  except  as  afore- 
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the  representative  peers  for  Ireland  had  been  allowed  by 
the  House  of  Lords,  and  exercised  by  the  defendant  (a) ; 

Athenry,iii  Ireland  aforesaid.  And 
this  he  is  ready  to  verify.    Where- 


said,  and  shall  enjoy  all  privileges 
of  peers,  as  fully  as  the  peers  of 
Great  Britain ;  the  right  and  pri- 
rilege  of  sitting  in  the  House  of 
Lords,  and  the  privileges  de- 
pending thereon,  and  the  right  of 
sitting  on  the  trial  of  peers  only 
excepted. 

(o)  In  Lord  Banbtay^s  case, 
SSalk.512;  2  Lord  Raym.  1247, 
tbe  Court  refused  to  grant  a  super- 
sedeas to  an  arrest  on  a  latitat,  in 
fiiToar  of  a  defendant  who  claimed 
to  be  a  peer,  but  had  never  sat  in 
the  House  of  Lords ;  and  in  Storey 
T.  Binmnghamf  3  D.  &  R.  488,  this 
Court  refused  to  direct  a  bail  bond 
to  be  given  up  to  be  cancelled  upon 
the  mere  fact  of  the  defendant's 
beiog  an  Irish  peer,  without  its 
being  shewn  that  defendant  had 
ever  sat  in  parliament,  or  done  any 
act  m  the  character  of  peer  i  saying, 
that  before  the  Court  could  inter- 
fere in  that  summary  way,  a  clear 
case  of  privilege  must  be  made 
oot;  and  they  left  the  defendant 
to  plead  his  peerage.  In  another 
actbn  against  the  same  defendant 
brooght  by  the  executors  of  a  party 
who  had  obtained  a  judgment 
against  him  in  Ireland,  the  de- 
fendant filed  the  following  plea. 
''And  Edward  Birminghamy  Lord 
Birmingkam,haion.  of  Atheory,in 
Ireland,  against  whom  the  plain- 
tills  have  issued  their  original  writ 
by  the  name  and  addition  of 
Edward  Birmingham,  Esq.,  in  his 
own  proper  person,  comes  and 
says,  that  he  the  said  baron,  sued 
as  aforesaid,  before  and  at  the  time 
of  the  issuing  of  the  original  writ  in 
this  cause,  was*  and  still  is  baron  of 


fore,  he  prays  judgment  of  the  said 
writ,  and  that  the  same  may  be 
quashed,  &c."    The  plaintiffs  hav- 
ing replied  that  the  defendant  at 
the  time  of  the  issuing  of  the  origi- 
nal writ,  was  not  baron  of  Athenry 
modo  et  formA ;  the  paper  book  was 
delivered  on  the   5th  Febmary, 
with  notice  of  trial  for  the  sittings 
afler  term.     On  the  9th  February, 
a  rule  was  obtained  to  shew  cause 
why  the  trial  should  not  be  post- 
poned till  the  sittings  after  Easter 
term,  on  an  affidavit  stating  that 
in  order  to  establish  the  defence, 
it  would  be  necessary  to  bring 
witnesses  from  Ireland,  and  obtain 
much  evidence  from  public  records^ 
parish  registers,  and  other  docu- 
ments there,  without  which,  he  was 
advised,  &c.,  that  he  could  not 
safely  proceed  to  the  trial  of  this 
cause,  especially  as  this  deponent 
was  advised,  &c.,  that  he  could 
not  safely  proceed  to  trial  without 
the  testimony  of  Sir  WUUam  Bet* 
ham.  Knight,  Ulster  king  at  arms, 
and  principal  herald  of  all  Ireland, 
and  deputy  keeper  of  the  records 
in  Birmingham  tower,  who  was 
then  in  Ireland,  and  could  not,  as 
this  deponent  verily  believed,  con- 
sistently   with  his  the    said    Sir 
W,  B*s.  official  duties,  at  that  time 
come  to  England,  nor  could  this 
deponent  safely  proceed  to  trial 
without  the  production  by  the  said 
Sir  W.  B.  of  certain  national  re- 
cords, kept  in  the  said  Birmingham 
tower,  in  the  castle  of  Dublin, 
which  records  would  not,  as  this 
deponent  was  informed  and  be- 
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and  that  he  was  entitled  to  all  the  rights,  privileges,  and 
immunities  of  an  Irish  peer  (a) ;.  that  the  defendant  was 
arrested  at  bis  residence  at  Brighton,  on  the  15th  Septem* 
ber,  1827,  by  an  officer  of  the  Sheriff  of  Sussex,  and  that 
he  had  been  discharged  from  that  arrest  upon  a  represen- 
tation of  bis  privilege;  that  he  immediately  forwarded  a 
strong  remonstrance  to  the  Sheriff,  notwithstanding  which 
he  bad  been  again  taken  under  the  same  process  on  the 
24th  September,  upon  which  occasion  he  bad  given  a  bail 
bond  accompanied  with  a  protest  against  the  regularity  of 


lieved,  be  intrasted  to  the  care  of 
any  other  person  than  the  said  Sir 
W,  B.;  that  he  purposed  leaving 
London  the  following  day,  and  to 
proceed  forthwith  to  Ireland  for 
the  purpose  of  collecting  the  need- 
ful evidence  in  the  support  of  his 
defence,  but  that  it  would  not  be 
possible  to  be  prepared  for  trial  at 
the  time,  for  which,  notice  of  trial 
had  been  given ;  that  he  expected 
that  he  should  be  able  to  obtain 
the  attendance  of   the   said  Sir 
W.  B,,  and  the  production  of  the 
said  documents  and  other  neces- 
sary evidence  for  the  trial  of  the 
cause  for  the  sittings  after  next 
Easter  term.    On  the  last  day  of 
Hilary   term,    cause  was  shewn 
against  the  rule  by  Mannings  who 
urged  that  the  defendant  after  suf- 
fering a  judgment  to  pass  against 
him  in  Ireland  by  the  name  of 
Edward  Birmingham^  Esq.,  had  no  ^ 
right  to  require  that  the  executors 
of  his  treditor  should  try  a  ques- 
tion of  peerage,  and  that  a  party 
who  puts  in  a  plea  in  abatement, 
should   be  prepared  to  establish 
his  plea,  and  not  occasion  further 
delay  by  such  an  application  as  the 
present.      Manning  was  stopped 
by  the  Court,  who  asked  Chitty, 


who  supported  the  rule,  whether 
his  affidavit  stated  that  the  peerage 
had  devolved  on   the  defendant 
subsequently  to  the  judgment  in 
Ireland ;  Chitty  admitted  that  this 
veas  not  sworn :  but  he  stated  from 
his  own  knowledge,  that  the  fact 
was  so,  and  added,  that  from  the 
form  of  the  judgment  it  appeared 
to  be  on  a  warrant  of  attorney.  * 
The  Court  then  desired  Chitty  to 
direct  his  argument  to  the  increued 
delay.  On  this  point  he  contmded 
that  an  application  to  put  off  a 
trial  on  account  of  the  absence  of 
a  material  witness  was  a  matter  of 
course.    The  Court,  however, 
that  although  there  might  be 
in  which  it  would  be  reasonable  to 
postpone  the  trial  of  a  plea  in 
abatement,  yet  that  in    general, 
where  a  party  puts  on  the  record, 
a  plea  unconnected  with  the  merits, 
he  ought  to  be  prepared  with  evi- 
dence to  support  it ;   and  that  the 
indulgence  now  prayed  for,  would 
be  contrary  to  the  spirit  of  the  act 
of  parliament  on  dilatory  plead- 
ings ;  and  they  discharged  the  rule. 
Wade  and  another,  executors,  Sfc.  v. 
Birmingham.     Ed.  MSS. 

(a)  See  information  in  the  Star- 
chamber,  for  arresting  the  Countess 
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tke  proceedings  (a).    The  Court  in  granting  the  rule,  said 
that  they  entertained   no  doubt  as  to  the  defendant's 

prifUege.     - 

Gurney  now  appeared  to  shew  cause,  but  said  he  would 
sot  oppose  the  rule  being  made  absolute  with  costs  as 
prayed,  provided  the  defendant  would  undertake  to  bring 
DO  action.  This  proposal  bdng  acceded  to  by  the  Attomey- 
Geoerat,  vriio,  with  Langslow,  was  to  have  supported*  ^the 
nle,  the  Court  pronmnced  the 


IMM,  6  Co.  Rep.  52  b»  54  a, 
ikie  it  is  said,  that  a  9evere  aea» 
taee  was  paaaed  upoD  the  ser- 
JNDti-at-iiiace,  thoi^h  it  does  not 
appear  what  that  sentence  was. 
No  process  against  a  peer  contain- 
ing eren  a  formal  capka^  can  be  sup- 
pQfted;  Coucke  v.  Lord  Arundel^ 
aEasI,  127;  larhum  y.  lard 
Sofely,  4  Tliunt.  668;  Briicoe 
T.  Lord  Egremontf  3  M.  &  S.  88 ; 
»d  in  the  CaiaUeu  of  Huntings 
ktfi  case,  1  Ventr.  208,  the  attor- 
Mj  was  committed  for  suing  out 
SKh  process.  In  Dam  v.  Lord 
Kn&iAaM^  7  Taunt.  679 ;  1  J.  B. 


Rule  absolute/  . 

Moore^  410,  the  Court  of  C.  P.  re- 
fused to  give  effect,  upon  a  sum- 
mary application,  to  the  privilege 
claimed  by  a  peer  of  Ireland  to  be 
sued  by  original  writ,and  not  by  bill 
and  summons ;  and  in  Mr.  Taun- 
ton's report  of  this  case,  the  autho- 
rity of  Brticoe  v.  Lord  Egremoni,  is 
questioned  by  Burroughs  J.  And 
wteEarlofAiholw.  Earl  of  Derby ^ 
2  Lev.  72. 

(a)  It  appeared  also  by  the  de- 
fendant's affidavit,  that  the  whole 
debt  except  4/.,  had  been  recoived 
by  Cox  before  his  bankruptcy. 
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Vice  against    the   Right    Honorable  Ann   Mak- 
GABET  Viscountess  Dowager  Anson. 

Assumpsit  for  goods  sold  and  delivered,  work  and      A,  pays 
Wwir,  with  the  common  money  counts.     Plea,  non-as-  ^aresina 
sampsit.    This  was  an  action  brought  by  the  plaintiJBT,  a  mine  to  B., 

describing 
Khnself  as  treasurer  of  the  mine,  and  receives  from  persons  calling  themselves  directors,  a 
memoraodum  purporting  that  A,  is  a  proprietor  of  shares,  and  that  his  name  is  entered  in 
tiiecost  book.  A,  io  writing,  and  in  conversation,  acknowledges  himself  to  be  ashareholder 
uid  receives  money  from  B.  as  treasurer,  on  account  of  supposed  profits,  but  no  deed  is 
necDted,  nor  is  there  an  assignment  of  any  interest  in  the  mine  from  the  lessee  thereof. 
Held,  that  A.  ii  not  Ikble  for  supplies  furnished  the  mine,  unless  furnished  on  his  credit. 
TOt.    I.  I 
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iMrcba&t  in  Truro,  to  recover  the  sum  of  333/.  9$.,  heiag 
52L  6jt  9d.,  thd  amount  of  timber,  iron,  gunpowder,  and 
other  supplies  furnished  to  the  mine,  Wheal  Prudence, 
between  31st  August,  1823,  and  7th  September,  1824 ; 
and  a  balance  of  281/.  2s.  3d.,  claimed  to  be  due  in 
xespect  of  supplies  fumished  to  the  mine.  Wheal  Concord, 
between  Ist  October,  1824,  and  9th  March,  1826. 

At  thd  trial  before  Lord  Tenterden,  C.  J.,  at  the  ad- 
journed sittings  at  Guildhall,  after  last  Trinity  term  {a), 
it  appeared  that  T.  J.  Alderson  (6),  describing  himself  as 


(a) .  Counsel  for  the  plaintiff^ 
Pollack,  P.,  and  ChUiy.  For  the 
defendant,  the  Attorn^  General 
and  Brougham, 

{b)  The  witness  haring  been  asked 
by  the  plaintifi^s  counsel^  what  had 
become  of  certain  letters  written  to 
him  by  the  defendant,on  the  subject 
of  the  mines,  and  haring  said  that 
at  her  request  he  had  given  them 
up  to  her  in  1825,  it  was  proved 
that  notice  to  produce  these  letters 
had  been  served  on  the  defend* 
ant's  attorney  between  seven  and 
eight  o'clock  in  the  evening  of  the 
preceding  Saturday.     (The  trial 
took  place  on  Wednesday  the  17th 
October).     It  appeared  that  the 
defendant,  though  she  had  a  town 
residence,  was,  at  the  time  of  the 
service  of  this  notice,  in  Scotland. 
It  was  objected  by  the  Attorney 
Oeneral,  for  the  defendant,  that 
this  notice  was  too  late.     Pollock 
stated,  that  he  recollected  that  on  a 
similar  objection,  with  respect  to 
papers  in  Germany,  his  lordship 
had  ruled  that  the  attorney  should 
be  in  possession  of  all  the  mate- 
rial papers  connected    with  the 
cause.     That   was   an  action  of 
trover  for  goods,  brought  after  a 
long  period,  the  party  having  re- 
mained abroad  during  the  greater 


part  of  the  war.    The  action  was 
brought  in  1816  or  1817,  and  on 
the  question  with  respect  to,  the 
notice  which  in  that  case  had  been 
served  on  the  attorney  a  we^  or 
ten   days  before  the  sittings,  Ids 
lordship  ruled  that  the  attorney 
who  represented  the  foreign  party, 
ought  to  be  in  possession  of  those 
papers.      Here  Mr.  Leake  does 
produce  some  of  the  papers  Con* 
nected  with  the  cause,  and  he  sob* 
mitted  that  defendant  should  have 
put  him  in  possession  of  all  those 
papers  likely  to  be  called  for,  and 
that  the  correspondence  between 
the  defendant  and  the  witness  on 
this  business*   formed  a   sort  of 
paper  so  likely  to  be  called  for, 
that  she  should  have  put  her  at- 
torney  in    possession    of  them. 
"  Lord  Tenttrden,  C.  J.     I  have 
no    distinct   recollection  of  thai 
case,  but  I  should  decide  in  the 
same    way  now  as  to  all   those 
papers  which  have  a  direct  bear- 
ing on  the  cause,  that  all  papers 
relating  to  the  transaction  may  be 
reasonably  presumed    to  be  put 
into  the  hands  of  the  solicitor  who 
is  conducting  the  cause  for  a  per* 
son  resident  abroad.     I  am  not 
quite  sure  that  rule  would  hold, 
or  that  I  should  hold  it  to  the 
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tiMisuier  of  the  Wheal  (3oncortl  Mine,  had,  in  1822  or 
1823,  recelTed  money  from  the  defendant  on  account 
of  her  aharee  in  the  Wheal  Concord,  that  he  bad  con- 
▼emad  with  her  on  the  subject  of  her  shares,  and  that 
from  the  time  she  paid  her  money,  she  had  made  in* 
fairies  of  him  respecting  the  progress  of  the  mine,  and 
bad  asked  how  the  concern  was  going  on,  and  what  pro- 
bability there  was  of  profit?  No  deed  and  no  assignikient 
of  the  lease  of  the  mine  were  ever  exteuted,  but  upon  the 
faicbMe  of  the  shares,  certificates  were  issued  in  the 
ibilowing   form :  — ''  Wheal   Concord  Tin   and  Copper 
Mine  Company,  No.  133.    These  are  to  certify  that  the 
Fiaeoantess  Dowager  Anson  is  the  proprietor  of  the  share 
or  nomber  133,  being  one  share  of  the  Wheal  Concord 
IGtte,  »tn«te  in  the  parish  of  St.  Agnes,  in  the  county 
of  Cornwall,  and  that  her  name  is  duly  registered  in  the 
Cost  Book  of  the  said  mine,  subject  to  the  rules;  regulations, 
aad  oidons  of  the  said  company,  and  that  the  said  Vis- 
esmteis  Dowager  Ansoii,  her  executors,  administrators,  and 
assigns,  are  entitled  to  the  profits  and  advantages  of  such 
•hare*     By  order  of  the  Directors.    As  witness  my  hand, 
this  14th  day  of  June,  in  the  year  of  our  Lord  1822. 
Christopher  Vans,  Secretarry  to  the  said  mine."     Similar 
certificates  were  issued  for  the  shares  in  Wheal  Prudence, 
dated  27tb  February,  1823,  and  signed,  "  Charles  Huttan, 
Secretary  for  the  mine."      Another  witness  had  heard 
defendant  speak  of  her  mine  shares.    This  witness,  who 
was  also  a  shareholder,  stated  that  defendattt  considered 
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MUe  .extent  with  regard  to  a  soli- 
citor or  attorney  conducting  a 
caofle  for  a  person  residing  in  Eng- 
fand ;  bnt  it  appears  to  me,  that 
it  flntt  be  con&ned  to  sudi  papers 
u  one  may  naturally  suppose 
noold  be  placed  in  the  hands  of 
the  attorney,  with  a  view  to  the 
eottduct  of  the  action,  whether  by 
the  plaintiir  or  the  defendant.  The 


papers  your  are  asking  lor,  axe 
letters  written  by  the  defendant 
and  returned  to  her.  I  cannot 
conceive  that  it  can  be  reasonably 
expected  that  those  papen  would 
be  placed  before  hand  in  the 
hands  of  the  attorney,  and  there- 
fore I  do  not  think  the  case  is  like 
that  which  has  been  cited."  At^' 
see  l^ood  v.  Strickland,  2  Mer.  461 . 
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1827.  herself  to  have  the  same  interest  as  the  witness ;  but 
neither  witness  nor  defendant  had  any  other  document 
V.  than  the  certificates  above  set  forth,  and  stated  that  she, 

AwsoN.  witness,  believed  they  were  all  swindled  out  of  their  money. 
Thomas  was  the  lessee  of  the  mine^  he  came  down  from 
London/ and* set  workmen  to  work  on  the  mine.  Thomas 
ordered  the  supplies,  and  the  plaintiff  furnished  them, 
and  took  a  steam  engine  which  had  been  in  the  mine  ever 
since  1821.  Upon  this  evidence  the  Attorney  General 
urged  to  the  jury,  that  as  the  defendant  was  not  shewn  to, 
be" interested  in  the  mine,  their  verdict  must  be  for  her.     '• 

•  Lord  Tentbrdbn,  C.  J.,  in  charging  the  jury  said.  This 
is  an  action  to  recover  the  amount  of  a  bill,  for  articles  fur* 
nished  by  the  plaintiff,  to  be  used  on  certain  mines,  called 
the  Wheal  Concord  and  Prudence  Mines,  in  Cornwall.  It 
does  not  appear  by  the  evidence,  that  at  the  time  when 
the  plaintiff  supplied  these  articles,  he  had  any  know- 
ledge^ or  any  reason  to  suppose  that  the  present  defend- 
'ant  had  any  interest  or  concern  in  those  mines,  .and  in 
that  respect  his  case  is  like  one  which  was  tried  here  a 
day  or  two  ago,  namely,  that  the  plaintiff  cannot' by  pos-. 
sibility  have  supplied  this  upon  the  personal  credit  of  the 
defendant,  knowing  of  any  interest  on  her  part  at  the  time,> 
because  there  was  not  actually  any  known  interest.  She  has 
not  held  herself  out  to  him,  or  to  the  world,  as  a  proprietor, 
or  a  person  interested.  But  if  she  be  really  interested  in  it, 
she  is  chargeable  for  the  supply ;  and  that  brings  the  case 
to  the  question  which  the  Attorney-General  has  submitted 
for  your  consideration,  namely,  whether  this  interest  can  be 
understood  to  have  been  proved  ?  whether  Lady  Anson  had, 
at  the  time  of  these  supplies,  any  interest  in  these  mines  ? 
The  supplies  are  proved  to  have  been  made  to  the  minea 
fbr  the  working  of  them.  The  partnership,  if  it  wai  any, 
is  a  partnership  in  that  which  is  of  the  nature  of  real 
property ;  it  is  not  what  may  be  commonly  called  a  trading 
partnership.    Now,  thi^t  Lady  Anson  considered  herself  to 
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iiaTe  an  interest  in  these  mines,  is  a  matter  that  is  not  dis-         i^^ST'. 
paled;    but  if  she  was  mistaken  in  so  considering  herself, 
as  that  consideration  and  opinion  on  her  part  were  never 
eommnnicated  to  the  plaintiff,  and  he  has  not  acted  in  con- 
fidence of  snch  consideration  and  opinion,  the  defendant's 
•  mistake  oaght  not  to  subject  her  to  this  action.     We  are 
to  look  to  whether  she  had  an  interest,  not  what  she  her- 
self thought  ;  her  own  opinion  of  her  interest,  if  she  had 
made  it  known  to  thb  plaintiff,  and  he  had  acted  in  con- 
fidence of  it,  would  be  another  thing.     We  are  to  look, 
therefore',   to  see  whether  she  had  an  interest ;    if  she 
hid,  she  is   answerable;   if  she  hi^d    not,  she  is   not 
iDBwerable.      The  history  of  the  mine  is  left  in  consi- 
derable obscurity;   all  that   we  can  collect   from  it,  is 
this,  that  in  the  year  1822,  or  perhaps  a  little  earlier, 
a  person  of  the  natifie  of  Tftomas  made  his  appearance  in 
Cornwall,  and  took  upon  himself  the  management  of  these 
two  mines,  and  set  persons  to  work  upon  them.    He  is 
spoken  of  by  one  of  the  witnesses  as  having  been  a  lessee 
or  tenant,  therefore,  under  some  superior  person  who  was 
the  owner  of  the  fee.    Whether  that  was  distinctly  so  or 
not,  does  not  appear  by  the  evidence.     This  we  collect 
fiom  the  witnesses,  that  Mr.  Thomas  is  a  person  appearing 
in  Cornwall,  as  the  manager  of  these  mines ;  that  is  clear. 
What  interest  he  may  have  had  in  them,  is  left  in  doubt ; 
then  assuming  that  he  had  an  interest,  is  it  shewn  that  he 
has  communicated  a  portion  of  that  interest  to  Lady  Anson  ? 
If  it  appears  that  he  had  an  interest,  and  that  he  has  commu- 
nicated a  portion  of  that  interest  to  Lady  Anson,  she  has  an 
interest,  and  she  is  liable.     If  he  had  no  interest,  he  could 
have  communicated  none;  if  he  had  an  interest,  and  has  not 
eommnnicated  it,  still  she  would  have  none.    Now  let  us 
see  what  he  has  done  upon  the  evidence,  as  far  as  regards 
Lady  Anson* s  acquisition.    The  name  of  Thomas  no  where 
appears,  nor  does  that  parchment  which  has  been  delivered 
to  her  for  her  money,  €ls  giving  her  an  interest  in  this 
concern,  bear  his  naibe  upon  it,  nor  is  it  in  any  manner 
proved  to  have  been  issued  1^  him,  or  under  his  authority ; 
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and  if  Lady  Anton  were  at  this  moment  to  call  upon  Mr. 
Thomai  to  .account  to  her  for  a  portion  of  the  profits  of  the 
mines,  supposing  profits  had  been  made,  a  great  deal 
more  must  be  shewn  than  this  bit  of  parchment  shews 
before  she  could  recoyer.  ^  Let  us  read  it.  '*  Wheal  Concoid 
Tin  and  Copper  Mine  Company,  No.  133.  These  are  to 
certify,  that  the  Viscountess  Dowager  Anson,  is  a  proprietor 
in  the  shajre,  ot  No.  133,  being  one  share  of  the  Wheal 
Concord  Mine,  situate.  Sic. ;  that  her  name  is  duly  regis- 
tered in  the  Cost  Book  of  the  said  mine,  subject  to  the 
rules,  regulations  and  orders  of  the  said  company.  And 
that  the  said  Viscountess  Dowager  Anson,  her  executocs, 
administrators,  and  assigns,  are  entitled  to  the  profits  and 
advantages  of  such  share."  Whether  her  name  was  duly 
r^stered  in  the  cost  book  of  the  mine,  does  not  appear. 
Then  this  fact  is  not  proved ;  if  it  had  been,  the  registmng 
of  the  person's  name  in  a  book  of  that  kind,  will  not  con- 
vey an  interest  in  real  property.  But  by  whom  is  that 
done — ''  By  order  of  the  directors,  as  witness  my  hand, 
Christopher  Vaux.^*  Who  are  the  directors  ?  What  con- 
nes^ion  is  there  between  them  and  the  mines?  Who  are 
they  ?  No  evidence  has  been  laid  before  you,  as  to  who 
these  directors  are,  what  right  they  had  to  issue  this 
pi^ce  of  paper,  or  who  Mr.  Vaux  is.  You  are  to  say 
whether,  under  these  circumstances,  it  is  made  out  to  your 
satisfaction  that  Lady  Anson  had  any  interest  in  these 
mines ;  I  own  it  appears  to  me  that  it  is  not  made  out. 

Upon  hearing  this  direction.  Pollock  elected  to  be  non- 
suited, and  requested  the  learned  judge  to  give  leave  to 
enter  a  verdict  for  the  plaintiff,  if  the  Court  should  be  of 
opinion  that  the  defendant,  by  admitting  herself  to  be  a 
proprietor,  had  made  herself  liable.  His  lordship  said,  that 
where  a  judge  entertained  no  doubt,  it  was  not  usual  to 
give  such  leave. 

jP.  Pollock^  now  moved  to  set  aside  the  nonsuit.  The 
only  question  at  the  trial  was,  whether  the  defendant  was 
interested  in  the  mine :  as  the  goods  were  not  furnished 
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OD  hat  ciedit,  she  mnfit  be  shewn  to  have  been  interested.  '1B27. 
[Bayiey,  J.  You  were  bound  either  to  prove  that  she  held 
hereelf  oat  as,a  partner,  or  that  she  was  actually  so.]  In 
Ihe  dem.  Hanley  y.  Woodiajf  it  was  held,  that  the  interest 
of  parties  working  a  mine  amounts  only  to  a  licence,  and 
does  not  Iherefbiei  hke  a  legal  interest  in  the  soil,  require  a 
ibmial  eonyq^ance.  It  was  contended  by  the  Attorney  Ge- 
nenJ,  and  ruled  by  the  learned  judge,  that  it  followed  ne- 
cessarily that  unless  the  defendant  had  some  legal  interest  in 
the  mine,  she  was  not  liable.  It  is  submitted  that  it  was  suf- 
ficient to  show  participation  in  working  the  mine ;  his  lord- 
diip  thought  a  conveyance  necessary.  [  Bayley,  J.  A  liberty 
to  work,  would  lie  in  grant.]  The  defendant  writes  to  Den- 
iam,  stating  that  the  Wheal  Concord  mines  not  being  dis- 
posed of,  is  a  great  disappointment  to  Lady  Anson,  and  that 
fliie  has  no  opinion  of  a  concern  in  which  she  has  been  so 
craelly  deceived.  It  was  proved  that  Denham  was  a  director. 
[Lord  TerUerden,  C.  J.  I  do  not  see  any  evidence  of  that.] 
It  was  admitted  that  the  defendant  had  bought  shares  in  the 
mme  of  Thomas.  [Lord  Tenterden,  C.  J.  Would  not  that 
depend  upon  the  title  of  Thomas,  and  whether  Thomas  had 
conveyed.]  What  better  evidence  can  be  produced  against 
the  owner  of  a  ship,  than  a  letter  to  him  from  the  ship's 
captain,  speaking  of  his  share  in  the  ship ;  the  defendant 
writes  it  is  not  very  pleasant  to  those  who  have  given 
Hr.  Thomas  60/.  for  a  five  hundredth  share,  to  hear  that  a 
thousandth  share  is  now  to  be  had  for  20L,  but  that  she 
will  be  glad  to  hear  adventurers  can  be  found.  The  trades- 
man does  not  know  the  internal  arrangements.  [Bayley,  J. 
If  the  letter  had  been  written  to  the  plaintiff,  or  he  had  acted 
on  the  letter,  that  observation  would  have  been  material.] 
Alderson  sold  the  shares,  who  stated  that  he  was  agent 
for  the  treasurer,  and  afterwards  treasurer  himself,  and  a 
shareholder,  and  had  conversed  with  the  defendant  about 

(•)  2  B.  Sc  A.  734.  And  see  469*  Lord  Mounijay*s  case,  4 
Normtm  v  Roe,  19  Ves.  158.  Leon.  147.  Godb.  18.  1  Ander- 
Cktlmm  V.   WiUUtmton,  4  East,     sod^  307.  S.  C. 
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her  shares.  Thomas  was  lessee  of  the  mines.  It  must  be 
presumed  that  she  had  taken  due  means  to  inquire,  and 
that  she  was  satisfied  that  she  had  acquired  a  right  either 
at  law  or  in  equify.  She  speaks  of  the  hardship  of  having 
shares  multiplied.  She  ought  not  to  be  allowed  to  say,  shew 
that  I  am  strictly  and  legally  a  part  owner.  [Bay ley,  J. 
If  Thomas  had  ordered  supplies  *'  as  lessee/'  would  the 
defendant  have  been  liable  ?] 

I«ord  Tbktebden,  C.  J. — ^The  defendant's  letter  shews 
that  she  thought  she  had  an  interest ;  the  piece  of  parch- 
ment shewed  that  she  had  no  interest.  I  told  the  jury 
that  the  opinion  which  the  defendant  may  have  entertained^ 
would  not  entitle  the  plaintiff  to  recover,  he  not  having 
furnished  the  goods  upon  that  information.  I  pointed  out 
.to  them  the  difference  between  an  ordinary  partnership 
and  ^  interest  in  a  mine. 

Bayley,  J. — Jane  Blackwell  {a)  said,  she  considered 
herself  interested,  and  that  defendant  considered  that  she 
had  the  same  interest,  but  she  had  nothing  but  a  piece  of 
parchment,  which  when  produced  does  not  shew  any 
interest  (6). 

Rule  refused  (c). 

(a)  Antty  115.  v.  Clay^  14  East,  239. 

(h)  And  see  Aldenon  t.  C^,  (c)  See  Dickemon  y.  Fo^py, 
1  Stark.  N.  P.  C.  405.    Jfewmarch     post. 


Roach  and  others  v.  Ann  Ostler,  Executrix  of 
William  Ostler,  deceased. 

ti?'^"^    Assumpsit.    The  first  count  of  the  declaration  stated, 

a  bill  at  30  t  ^ 

days' sight  on  that  the  testator,  on  the  29th  October,  1825,  in  certain 
A,  B.  :— 

Held,  that  ^.B.,  the  drawer,  is  not  entitled  to  notice  of  non-acceptance.  A  letter  written 
h^A^B,  the  drawer,  to  the  payee  of  the  bill,  expressing  his  apprehension  that  it  would  be 
dishonored,  coupled  with  tne  fact,  that  the  place  to  which  the  bill  is  directed  is  the  usual 
residence  of  il.  jB.,  the  drawer,  when  in  England,  is  evidence  from  which  a  jury  may 
infer  the  identity  of  the  drawer  and  drawee. 
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parts  beyond  the  seas,  to  wit>  Rio  de  Janeiro,  in  South  i82r. 
America,  that  is  to  saj,  at  London,  made  his  certain  bill 
of  Exchange  in  writing,  directed  to  one  William  Ostler, 
and  tberehy  requested  the  said  hut-mentioned  "William 
(kkr,  at  30  days'  sight,  to  pay,  that,  his  the  said 
William  Osikr,  deceased's,  first  bill  of  exchange,  to  the 
Older  of  Thomas  Russell,  1611.  9s.  8d.,  for  value  received; 
and  that  hy  a  certain  memorandum,  subscribed  to  the 
said  bill  of  exchange,  the  same  bill  was  also  directed,  in 
case  of  need,  to  the  said  plaintiffs,  for  the  said  Thomas 
Bussell.  The  declaration  then  stated  an  indorsement  by  the 
payee  to  Brown,  and  from  Brown  to  StilwelL  Averment 
t^  Stilwell,  in  the  lifetime  of  testator,  and  before  the 
payment  of  the  money  specified  in  the  bill,  to  wit,  on  the 
3id  February,  1826,  at,  &c.,  caused  the  said  bill  of  ex-* 
change,  so  indorsed  as  aforesaid,  to  be'^presented  and  shewn 
toiie  said  William  Ostler,  to  whom  the  said  bill  of  ex- 
ckange  was  so  directed  as  aforesaid,  for  his  acceptance 
thereof ;  and  that  the  said  last-mentioned  William  Ostler 
th^  and  there  had  sight  of  the  said  bill  of  exchange, 
and  was  then  and  there  requested  to  accept  the  same, 
aooording  to  the  tenor.  Sec.,  but  that  the  said  last-men^ 
tioned  William  Ostler  did  not,  nor  would,  at  the  said  time, 
when,  &c.,  or  at  any  time  before  or  afterwards,  accept 
the  8am^  but  wholly  refused  so  to  do,  and  that,  thereupon, 
afterwards,  .to  wit,  on,  8ic.,  at,  &c.,  the  said  Thomas 
StUwell  caused  the  said  bill  of  exchange  to  be  protested 
for  non-acceptance  thereof,  and  that,  thereupon,  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  the  said  plaintiffs,  for  the 
honour  of  the  said  Thomas  Russell,  accepted  the  said  bill 
of  exchange  upon  the  said  protest  thereof,  and  that  the  said 
Thomas  Stilwell  afterwards,  in  the  lifetime  of  the  said 
William  Ostler,  deceased,  and  when  the  said  bill  of  ex« 
change  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on  the  9th  day  of  March,  1826, 
at,  8cc.,  caused  the  said  bill  of  exchange,  so  indorsed  as 
aforesaid,  to  be  shewn  and  presented  to  the  said  William 
Ostler,  to  whom  the  said  bill  of  exchange  was  so  directed  at 
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1827.        qfrr€9aid  fyr  pajnuent. thereof,  and  payment  of  die  said 

STa'^      ^^^  of  ^O"^'  i^  ^^  ^^  b"»  o*'  exchange  specified,  was 
V.  then  and  th^ei  demanded  of  the  eaid  last^meHtioned  Wil- 

U4im  Qstlcrf.Mi&GQ^\xk!g  to  the  tenor,  Sgc,  but  that  the 
faid  loM-nmi^vmcd  William  Oitler  then  and  there  wholly 
refused  tq  pay  the  i^id  wm  of  money^  in  the  said  bill  of 
eycb^inge  specified;  nor  did  he,  at  any  time  before  or 
fj^lerwards,.  pay  the  same^  and  that,  thereupon,  afterwards, 
and  in  the  liletime  of  the  said  William  Ostler,  deceated, 
to  wit,  on,  &C.,  at,  &c.,  the  said  Thomas  Stilwell  caused 
the  said  bill,  of  exchange  to  be  duly  protested  for  non- 
papoient  thereof^  and  that,  thereupon,  the  said  plaintifis, 
upon  idle  said  protest,  and  for  the  honour  of  the  said 
Thomas  Russell,  paid  the  said  sum  of  money  in  the  said 
bill  of  enchange  specified,  together  with  a  large  sum  of 
money,  to  wit,  lOL,  for  the  costs  of  the  said  protests,  and 
charges  attending  the  non-payment  of  the  said  bUl  of 
exchange,  and  noting  the  same,  nevertheless,  the  said 
WilHam  Ostler^  m  his  lifetime,  the  drawer  of  the  said  bill 
of  exchange,  and  all  others  whom  it  might  concern,  always 
pbliged  ;UntD,  die  said'  plaintifis  for  their  reimbursement, 
in,  due  form  of  law.    Of  all  which  premises  the  said  WU" 
Uam  Ostler,  deceased,  afterwards,  in  his  lifetime,  to  wit, 
on.  Sec.,  at,  &c.,  had  notice.     By  means  whereof  the  said 
William  Ostler,  deceased,  in  his  lifetime,  then  and  there 
became  liable  to  pay  to  the  said  plaintifis  the  sum  of 
mmey  in  the  said  bill  of  exchange  specified,  and  the 
C09ts  of  protests  and  charges  so  paid  by  the  said  plaintiffs 
as  aforesaid,  for  and  upon  the  said  bill  of  exchange,  when 
he  the  said  WiUiam  Ostler,  deceased,  should  be  thereunto 
afterwards  requested.    And  being  so  liable,  8cc.    The  de- 
claration contained  two  other  counts  on  the  bill,  and  counts 
for  money  lent,  paid,  had,  and  received,  and   upon  an 
account  stated.     Plea,  non-assumpsit,  and  issue  thereon. 
.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  sit- 
tings after  last  Trinity  term  (a),  upon  the  formal  proof  on 

(a)  19ih  July,  1827,  Counsel  for     rayd;  for  the  defendant,  F.FoUotk 
ths  plaimifi;  Fatksan  and  Hf^    and  CkUty. 
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the  bill  being  gone  througb,  it  was  objected  by  Pollock, 
fiv  the  defendant,  ibat  the  plaintiff  could  not  recoFer 
Vfoa  the  first  count,  inasmuch  as  it  was  not  proved 
that  the  testator  had  notice  of  the  non-acceptance.  To 
whioh  ob)6ction  it  was  answered,  that  the  bill  was  directed 
to  o  William  Osilar,  at  a  place  which  was  prored  to  be  the 
residence  of  the  testator's  wife  and  family,  and  of  himself 
when  in  England  (a).  The  following  letter  from  the  tes- 
tito  to  the  payee  was  also  read : 

^hip  Marquii  of  Hastings, 

Sidney  f  January  22, 1826  (d). 
My  Dear  Sir, — Sipce  my  arrival  here,  I  have  goo4  cause 
to  fear  that  your  bill  will  not  be  paid ;  and  I  am  truly 
aorry  that  I  did  not  more  particularly  press  your  very  kind 
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(«)  In  Hyftert  ▼•  heham^  Dyer 
70^  a,  b,  whoie  in  trespass,  quart 
fmtmmfregii,  defendant  pleaded,  as 
to  tlie  breakini^  and  entry,  that  one 
John  Anmdel,  Knt.,  being  seised 
in  he,  granted  to  him,  defendant, 
tbe  office  of  keeper  of  the  said 
psrk;  and  as  to  consuming  the 
grass,  that  one  John  Arundel,  Knt, 
(quidam  J.  Anmdel^  mUe$)f  being 
leised  in  lee,  granted  to  him  the 
office  of  parker  of  the  said  park, 
and  prescribed  for  common  append- 
ant to  the  office ;  the  plea  was  held 
to  be  bad,  because  the  defendant 
tfadmed  the  same  office  through 
different  grantors.  So  in  Fhii^t 
Bkkerstaffe  et  Ux  v.  Percy,  2 
Ley.  207,  which  was  debt  upon 
t  judgment,  the  declaration  stated^ 
diat  Clarke  recovered  90^  and 
made  the  plaintiff,  Amae,  his  ere* 
cutrix;  and  that  she  took  to  hus- 
band one  Philip  Bickerstafie.  De- 
ftadant  pleaded  diat  plaintifis  were 
aerer  married,  and  the  plaintiffi 
having  demurred  to  the  plea,  the 
Court  held  the  declaration  bad. 


'^  Cat  quendam  PhiUppum  Bicker^ 
^9ff^9  f^  p6tU  e$tre  intend  le  plam* 
tiff,  Philip."  So  in  qvare  impetHf 
for  a  chantry,  if  the  defendant 
pleads  a  title  to  a  chantiy,  of  the 
same  name  as  that  mentioned  in 
the  dedaratidn,  in  the  said  chapel, 
the  plaintiff  is  entitled  to  a  writ  to 
the  bishop,  as  the  plea  must  be 
taken  to  relate  to  a  different  chan* 
try.  Per  Paston,  inT.  9,  H.  6,fo. 
17,  pi.  8 ;  and  see  Rednesh's  case, 
P.  1  H.  7,  fo.  19,  pi.  4.  In  the 
principal  case  the  declaration  seems 
to  be  cautiously  worded,  to  exclude 
any  inference  of  identity.  Qfuere, 
therefore,  whether  the  eridcnoe 
may  not  be  considered  as  tending 
to  contradict  the  declaration  ? 

(b)  This  letter  appears  to  ha?e 
been  written  before  the  present- 
ment for  acceptance,  and  of  course 
without  knowledge  of  any  laches 
committed  by  the  holder.  See 
Goodall  T.  Doliey,  1  T.  R.  712; 
Lundie  v.  Robertion,  7  East,  231, 
233 1  S.C.3Smith,225. 


1827. 

EOACH 

«. 
OSTLSB. 
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6ffer>  of  desirilig  your  agents  to  bold  the  bill  for  a  little 
time.  Should  you  have  done  so,  I  shall  ever  feel  most 
truly  thankful.  Should,  however,  the  bill  be  returned  to 
j6\x,  let  it  be  immediately  transmitted  back,  when,  I  assure 
you,  it  will  meet  with  payment  and  costs  ;  and  I  beg  of 
you  not  to  suffisr  an  improper  feeling  to  be  formed  against 
me  on  the  occasion. 

T.  Russell,  Esq.  I  remain,  8ic. 

Rio  de  Janeiro.  W.  Ostlbr. 


Upon  this  evidence  a  verdict  was  found  for  the  plaintiff, 
upon  the  first,  fourth,  and  subsequent  counts,  and  for  the 
defendatit,  on  the  second  and  third  counts,  with  liberty  for 
the  defendant  to  move  to  enter  a  nonsuit. 


jP.  PoUockj  now  moved  accordingly,  upon  the  objection 
taken  at  the  trial.  Notice  of  non-acceptance  was  neces^ 
sary,  considering  the  testator  as  standing  merely  in  the 
relation  of  drawer  of  this  bill.  It  was  contended  at  the  trial, 
that  the  testator^  letter  of  the  22d  January,  1826,  coupled 
with  evidence  of  his  placeof  abode  in  England,  was  sufficient 
to  shew  that  the  testator  had  drawn  this  bill  upon  himself. 
But  such  evidence  was  clearly  insfafficient ;  for  no  sum  was 
mentioned  in  the  letter,  nor  was  there  any  evidence  to 
connect  that  letter  with  the  bill  in  question. 

The  Court  said,  that  there  was  evidence  for  the  jury 
that  the  testator  was  the  drawee  of  the  bill ;  which  must, 
therefore,  be  considered  as  a  mere  promissory  note,  the 
maker  of  which  would  not  be  entitled  to  notice. 

Rule  refused  (a). 


(o)  If  the  allegations  in  the  de- 
cUuratioD  left  the  question  of  iden-> 
tity  or  non^identity  indiiferent,  the 
doubt  seems  to  be  removed  by  the 
evidence.  If  the  declaration  be 
considered  as  distinctly  asserting 
the  non-identity  of  the  drawer  and 


drawee  (ante,  note  (cf,)  or  as  pre- 
senting a  patent  ambiguity,  the  ob* 
jection,  supposing  the  general  alle- 
gation of  notice  after  the  second 
protest  (for  non-payment),  to  be  in- 
sufficient, would  be  on  the  record. 
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Assumpsit.  The  fir^t  count  stated,  that  on  the  Q&td  a.  deposits 
November,  1818,  the  defendant  made  his  promissory  note  in  5,^  ^^^g^^j. 
writiog,  and  thereby  piromised  to  pay,  ten  days  after  sight  on  the  terms 
thmof,  to  the  plaintiff  or  order,  2502.,  with  interest  at  dep<Miit"iu)te, 
the  rate  of  two  and  a  fmlfper  cent,  per  annum,  to  the  daysf  ^7  ^^^^  B. 
Qceeptanee,  whereby  defendant  became  liable  to  pay/<^«;  to  pay  ^e 

Avennent,  that  the  said  iiote  was  afterwards;  to  wit,  on  P"ncipal,  at 
'  '  '         ten  days' 

the  14th  day  of  May,   1825,  duly  presented  to  the  de^  sight,  with 

fcndant,  who  then  and  there  had  sight  thereof,  and. then  j^J^Jf'^^* 

and  there  paid  to  the  said  plaiiltiff  interest  on  the  said  the  day  of 

8QID,  to  the  23rd  Norember,  1824,  and  in  consideration  Anoteis^ren 

of  the  premises,  undertook  to  pay  the  said  suin  >  and  accordingly, 

interest  thereon,  from  the  day^and  year  last  aforesaid,  interest  on  this 

according  to  the  tenor  and  effect  of  the  said  note.     2nd  f^iH*th^'t  b 

oooDt,  a  similar  note  payable  with  t^re^  per  cent*  interest^  cannot  afford 

wliereby,  8ic.      Averment,  of  presentment,  and  that  de-^  thM^two^d 

fendant  paid  interest  on  the  note,   at  the  rate  therein  a  half  per 

cent,  in  future. 


"is 


mentioned,  to  the  23rd  day  of  November,  1823.  >  And  and'Uhree 
in  consideration  of  the  premises!  defendant  undertook^  &c;i  struck  out,and 

.  r        .      7  9         '  "two  and  a 

to  pay  plaintiff  the  said  last-mentibned  sum  and  interest  half"  inserted 

thereon,  from  the  day  and  year  last  afcHresaid,  at  the  rate  H^id^th^the 

of  two  and  a  half  per  cent,  per  aunum.    The  third  count  payment  of 

stated,  the  making  of  the  note  and  the  payment  of  tlie  dencetoshew 

interest,  as  in  the  second,  and  then  averred,  that  the  de*  ^^^  *  princi- 

-    ,  .  pal  sum  cor- 

feodant,  without  the  request  or  authority  of  the  plaijittf  responding 
for  that  purpose,  altered  the  note  by  striking:  out  the  word  y^i"»>andbear- 

i^     r       '  •'  ^  mg  such  m- 

■' three,'' and  inserting  instead  thereof  the  words  ''two  terest, was 

iDd  a  half/.'  and  th«reby  made  the  same  to  appear  payable  ^ZL^J^ 

with  interest  at  the  rate  of  two  and  a  half,  instead  of  three  ^  looked  at 

per  cent,  per  annum.    And  in  consideration  of  the  pre-  terms  on 

mises,  defendant  undertook,  &c.,  to  pay  plaintiff  the  said  which  the 

.       "^  ^  deposit  was 

last-mentioned  sum,  and  the  future  interest  thereon,  at  the  made.    The 

term  "  accept- 
ance*' in  such  an  instrument  means  ^  demand ;"  and  as  the  maker  has  no  option  to 
exercise,  the  note  need  not  be  left  with  him  for  acceptance. 
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1837.  rate  last  aforesaid.  The  fourth  count  differed  from  the 
third,  by  omitting  the  allegation^  that  the  alteration  was 
made  without  the  request  or  authority  of  the  plaintiff.  The 
fifth  count  was  wholly  silent  as  to  any  resenration  or  pay- 
ment of  interest.  The  sixth  count  stated  a  reservation  of 
inta^est  at  three  per  cent.,  and  a  presentment  fiur  accept- 
ance; that  in  consideration  of  the  premises,  defendant, 
undertooky  8ic.,  to  return  the  note  ta plaintiff,  after  having 
sigkt  thereof,  in'  the  same  state  and  condition  in  which  the 
note  was  at  the  time  it  was  so  delivered  to  the  defendant, 
and  not  to  alter  the  same  in  any 'material  respect  without 
the  previous  request  or  authority  of  [daintiff  for  that 
purpose;  yet  defendant  not  regarding,  &c.,  did  not  nor 
would  return  the  note  to  plaintiff,  after  having  had 
sig^t  thereof  as  aforesaid,  in  tmdk  steAe  and  conditicii  as 
aforesaid^  hot  whdly  refused  and  neglected  so  tcr  do;,  and^ 
on'  the  contrary  thereof,  afterwards,  to  wit,  on.  See.,  at»  &6.i 
without  the  previous  request  or  authority  of  plaintiff  for 
that  purpose,  wrongfully  altered  the  note,  by  striking  ont 
the  word  '^  three,"  and  inserting  instead  thereof,  the  words 
*'  two  and  a  half  ;^  and  thereby  made  the  said  last^men* 
tioned  note  to  appear  to  be  payable  with  interest,  at  the 
rate  of  '^  two  and  a  half,"  instead  of  '^  three"  p»  cent«  per 
annum,  whereby  plaintiff  hath  been  hindered  and  prevent^ 
ed*  from  obtaining  payment  of  the  last*mentioned  sum,  with 
interest  at  the  rate  of  three  per  cent,  per  annum,  according 
to  the  tenor  and  effect  of  the  last-mentioned  note,  which  is 
atHl  wholly  unpaid  to  plaintiff,  to  wit,  at,  Sec.  The  decla- 
ration  contained  counts  for  money  lent,  money  paid,  money 
had  and  received,  interest/ and  upon  an  account  stated. 
The  defendant  pleaded  non  assumpsit,  dbd  actio  non  accremi 
infra  sex  annos. 

At  the  trial  before  Best,  C.  J.,  at  the  last  Hants  assizes  (a), 
it  appeared  that  in  the  year  1813,  when  the  note  was  given. 

(a)  Counsel   for  the  plaintiff,      and  Manning ;  for  (hie  defendant, 
Merewether  and  £.  Lowes,  Seijt^,      Williams,  C.  F.,  and  Bayly. 
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defendant '  carried  on  InuniieaB  as^  a  banker,  in  partne^r** 
ihip  with  two  persons^  of  the  names  of  Trim  and  Keilow. 
Plabtiff  de{KMitad  260/i  with  the  bank,  on  the  3d  No^' 
leAber^  1813,  and  at  the  same  time  received  the  bankisr'si 
diposit  note  declared  on,  which  then  porported  to  bear 
interest  at  the  rate  of  three  p^  cent,  to  die  day  of  accept* 
i&ee.    It  was  stated  by  the  clerk  who  received  the  money, 
ditt  it  was  depomted  on  the  terms  of  the  note.    In  1819, 
Ae  defendant  retired  from  the  bank,  and  was  succeeded 
hj  Priii^drd,  who  continued  the  business  in  partaersfaip 
wHk  Ttimmd  Kellfw,  till  1823,  when  Trim  died,  andr 
ifterwards*  with  K^lfow  akme,' who  had  since  died  insol^ 
iCRt  (a).    On  the  14th  May,  1826,  plaintiff  called  at  the 
bittk  for  payment  of  his  interest,  which  had  not  been 
befcve  demanded  since  the  note  had  been  giren  in  1813. 
hkdmrd  carried  the  note  over  to  defendant,  who  desired 
fnUhard  to  pay  the  interest ;  whereupon  Pritchard  return^ 
el  to  the  bank,  and  paid  the  interest  up  to  the  preceding 
No?ember»  hot  toM  plaintiff  that  they  could  not  afford  to 
witinQe  "paying  three  per  cent,  interest,  and  asked  him  to 
wqit  IB  future  two  and  a  half.    Plaintiff  not  having  ex- 
pfesdy  objected  to  this  proposal,  Pritchard  altered  the 
sole,  by  striking  out  three  and  writing  over  it  two  and  a 
half,  and  then  return^  the  note  to  the  plaintiff.    In  Janu<* 
aiy  last,  £e//,  detk  to  Climent,  plaintiff's  attoime3r9  called 
OQ  defendant  at  his  house,  shewed  him  the  note;  and  said 
he  came  on  behalf  of  plaintiff  to  demand  payment  of  350/., 
deposited  by  him  with  Trim  and  Toomer  at  the  date  of  the 
note,  and  the  interest  thereof  at  three  per  cent ;  that  he 
would  call  on  him  again  in  thirteen  days,  for  the  principal 
and  interest:  he  thfb  made  a  similar  demand  at  two  and  a 
iialf  per  cent.     Defendant  then  requested  that  the  note 
diould  be  left,  and  said  that  the  usual  course  was  to  leave 
it  for  a  day,  and  that  unless  that  were  done,  and  it  was 
ao  left,  he  would  have  nothing  to  do  with  it.      Bell 

(a)  A  former  action  had  been     ed  the  noDJoinder  of  Toomer. 
broagfat  agsinsa  Kdlow,  who  plead- 
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refused  to  part  with  the  possession  of  the  note,  bat  offefed 
to  read  it  to  defendant.  Upon  this  evidence  it  was  con- 
tended, on  the  part  of  the  defendant,  that  the  plaintiff 
could  not  recover,  first,  because  the  note  was  void  for  want 
of  a  new  stamp  upon  the  alteration  in  the  rate  of  interest ; 
and  secondly,  that  the  note  ought  to  have  been  left  for 
acceptance.  The  learned  Judge  overruled  these  objec- 
tions, and  directed  a  verdict  for  the  plaintiff  for  principal, 
and  for  interest,  from  Nov.  1824,  at  two  and  a  half  p^ 
cent.,  giving  to  the  defenda:nt  leave  to  move  the  Coutt'foFa( 
ifide  to  enter  a  nonsuit  OQ;  the  last  objection,  if,  ou  reOotr 
tion,  his  cdunsd  should  think  the  objection  tenaUe  (a).    ' . 


C.  F.  Williams  now  moved  for  a  nonsuit  on  the  ground: 
of  npn*«oceptance,  and  for  a  new  trial  on  the  objection  to 
the  stampl     Upon  the  first  point  he  urged,  that  the  special 
contract  between  these  partners  rendered  an  acceptance 
necessary  before  payment  of  the  note  could  be  demanded. 
Here  there  was  no  acceptance,  and    no  opportunity  to 
accept,  inasmuch  as  the  person  who  brought  the  note 
refused  to  allow  it  to  remain  for  the  usual  time.     Upon 
the  other  point,  the  money  was  deposited  distinctly  on  the 
terms  of  the  note.     It  was,  therefore,  from  the  note  only 
that  the  Court  could  collect  the  terms  on   which  the 
money  had  been  deposited  ;  but  the  plaintiff  by  consenting 
to  alter  the  note  had  made  it  evidence  of  a  hew  con-> 
ti^ot,  which  required  a  new  stamp,  without  which  it  was 
not  admissible  in  evidence  for  any  purpose  (6). 


Lord  Tenterden,  C.  J. — In  using  the  term  *'  accept* 
ance,"  the  banker  must  be  taken  to  have  meant  demand* 
He  could  not  have  refused  to  accept  his  own  note  (c).  He 
had  no  business  to  say,  *'  leave  the  note  for  acceptance 

(n)  As  the  want  of  an  acceptance  (6)  Rex  v,  Gillson,  1  Taunt.  95. 


could  not  have  affected  the .  de- 
mand for  interest,  there  would  have 
been  a  difficulty  in  directing  a  non- 
suit to  be  entered 


Rapp  V.  Allhutty  15  East,  601  ; 
and  see  Hawkins  v.  Warre,  5  D. 
&R.  512;  3  B.  &C.  690,  S.  C. 
(c)  Ante,  124,  Roach  v.  Qttkr\ 
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I  shoald  be  very  sony  to  suppose,  that  bankers  meant  to 
require  acceptances,  in  the  usual  sense  of  that  word,  upon 
notes  of  this  description.  The  note  was  originally  on  a 
Talid  stamp,  and  though  its  validity  is  now  destroyed,  may 
it  not  be  read  to  shew  upon  what  terms  the  money  was 
received  ?  The  plaintiff  could  not  recover  upon  this  in- 
strument ;  but  the  subscribing  witness  proved  an  advance 
of  money  upon  the  terms  mentioned  in  a  paper,  which  was 
then  properly  stamped.  The  plaintiff  consented  to  an 
alteration  for  the  defendant's  benefit.  His  security  for  the 
two  and  a  half  per  cent,  interest  is  invalid.  That  does  not 
destroy  the  plaintiff's  remedy  for  his  original  demand,  or 
prevent  the  paper's  being  given  in  evidence  to  shew  what 
was  the  original  contract. 

Batley,  J. — ^The  note  was  originally  valid,  but  lost  its 
operation  by  a  subsequent  act,  which  would  make  it  void, 
except  for  the  purpose  of  shewing  upon  what  terms  the 
money  was  received  (a).  But,  independently  of  the  note,  we 
find  that  interest  was  paid ;  which  would  shew  that  a  prin- 
cipal sum  was  due,  in  reference  to  which  the  interest  was 
paid.  The  original  contract  was,  to  pay  the  principal,  and 
interest  at  the  rate  of  three  per  cent.  They  are  willing  to 
take  two  and  a  half.  It  seems  to  be  considered,  that  the 
alteration  of  the  note  destroyed  the  original  debt ;  but 
though  the  parties  entered  into  a  second  contract,  which 
was  void,  it  does  not  follow  that  the  first  contract  is  ex- 
tinguished (6).  A  contract  to  pay  and  receive  usurious  in- 
terest upon  a  debt  already  existing,  does  not  destroy  the 
debt(c).  It  was  competent  to  the  Court  to  look  at  the  in- 
strument (d)  for  the  collateral  purpose  of  ascertaining  the 

terms  on  which  the  deposit  was  made. 

Rule  refused  (e). 
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(fl)  Vide  Fortyth  y.  JerviSf  1 
Staik.  N.  P.  C,  437. 

(h)  Bobiou  Y.  Hall,  Peake, 
N.P.  C,  127,  S.P. 

(c)  Ferrall  ▼.  Shaen,  1  Saund. 
392,  and  the  cases  cited,  295,  m  no- 
iit;BuUr.  Bidgood,p<nt  143,156. 

Vol.  j. 


{d)  Rex  V.Pendleton,  15£ast,449. 

(e)  And  see  French  ▼.  Patten, 
9  East,  351 ;  Fairlie  y.  Christie, 
7  Taunt.  416,  1  J.  B.  Moore, 
1 14  ;  Holt's  N.  P.  C,  331,  S.  C. ; 
Stoveld  V.  Eade,  4  Bingh.  81. 
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SUTTOK 

V. 
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Dkardbn  and  others,  agaiust  Binns. 

diutSSlr''  Debt  oa  bond,  dated  19th  December,  1823.  On  oyer 
the  payment  of  the  bond  appeared  to  be  the  joint  and  several  obligation  of 
inter^ty  and  £€r«i«i9y  tbedefendant^and  /fafrop,totheplaintifrs,/rti5^«M 
also  for  the    ^^  certain  iocieiy  estaUished  at  the  house  of  Mr.  MeUimg 

perfonnance  of  "^  '  , 

collateral  acts,  Wodley,  in  Stayley  Bridge,  in  400/.,  solvend :  to  plaiOr 
ti^ad^orem  ^^*'  ^^^^  certain,  8ic. :  and  the  condition  appeared  to  be, 
stamp,  appro-   that  if  Kershaw,  his  heirs,  &c.,  or  any  of  them,  shall  and 

principd  sum  ^^  ^^^  ^"^  ^^^V  P^Y  ^^^  ^^  plaintiffs,  or  any  of  them, 
where  that       their,  or  any  of  their  successors,  executors,  &o.,  the  full 

stam  p  exceed  s 

the  1/.  i5«.,      sum  of  300/.,  being  money  advanced  by  the  membeni  of 

which  the  col-  the  said  society,  with  lawful  interest  for  the  same,  for  the 
lateral  matter  ,  -^  ^ . 

would  require   use  of  the  members  of  the  society,  by  the  payment  of  m- 

alone**^  stalments  of  2/.  8d.  on  each  and  every  monthly  dfiy  of  meet- 
ing of  the  members  in  the  year,  and  make  the  Qrst  pay* 
ment  on  the  next  monthly  day  of  meeting,  and  also  shall 
and  do  cojitinue  to  make  the  payment  on  the  succe^3iYe 
monthly  days  as  aforesaid,  until  the  sum  of  200/.  and 
interest,  upon  the  whole  sum  throughout  the  time  aforesaid, 
shall  be  fully  paid  and  satisfied,  without  fraud,  &c.,  and 
also  shall  well  and  truly  observe  and  perform  the  rules  and 
orders  belonging^to  the  said  society,  then,  &c.  The  de- 
fendant pleaded,  first,  non  est  factum.  The  second  plea 
set  Qut  the  rules  of  the  society,  and  averred  payment  of 
the  monthly  contribution,  -and  of  all  penalties,  &c.^  and 
security  given  in  respect  of  chances,  as  required  by  the 
condition.  Third  plea,  that  before  the  making  of  the  sup- 
posed writing  obligatory,  to  wit,  on  the  19  th  December,  1823, 
at,,  &c.,  it  was  corruptly,  and  against  the  form,  8cc.»  agreed 
by  and  between  the  plaintiffs  and  Kershaw,  that  plaintiffs 
should  lend  and  advance  to  Kershaw,  200/.,  a^^d  that  the 
plaintiffs  should  forbear,  and  give  day  of  payment  thereof 
to  Kershaw  in  the  manner  following,  that  is  to  say,  until 
the  said  sum  of  200/.,  with  interest  for  the  same,  at  the 
rate  and  in  manner  hereafter  mention^,  should  be  fully 
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paid  by  Kershaw  to  plaintiffs,  by  the  instalmeDts  of  2/.  8d. 
at  each  and  every  monthly  day  of  meeting,  the  first  of  the 
said  payments  to  be  made  on  the  next  monthly  day  of 
meeting  of  the  said  society  following  the  said  agreement ; 
aiKl  that  Kerihaw,  for  the  loan  of  the  said  sum  of  200/., 
and  for  giving  day  of  payment  thereof  as  aforesaid,  for  the 
time  aforesaid,  should  give,  and  pay  to  plaintifib,  moie 
than  lawful  interest,  at  and  after  the  rate  of  6/.  per  cent*  ^ 
per  annum  on  the  sum  of  200/.,  that  is  to  say,  that 
lenkaw  agreed  to  pay  to  plaintiffs,  and  plaintiffs  agreed 
to  aceq>t  and  receive  from  Kershaw,  on  account  of  the 
torn  of  200/.  and  interest,  the  respective  monthly  instal** 
Beats  of  2/.  8d.  on  the  sucoessive  days  aforesaid,  until  the 
fiill  cam  of  200/.,  together  with  interest  at  the  rate  of  5/. 
per  cent,  per  annum,  upon  the  whole  of  the  said  sum  of 
SOUL  throughout  the  time  aforesaid  should  be  fully  paid  and 
tttisfiedy  and  that  for  securing  the  repayment  of  the  sum  of 
200/.,  and  interest  on  the  whole  of  the  sum  of  200/. 
thronghout  the  time  aforesaid,  by  instalments  as  aforesaid, 
toplaintifis,  the  defendant,  together  with  Kershaw,  and 
florrop,  should  become  bound  to  the  plaintiffs,  in  the  penal 
nm  of  400/.,  conditioned  that  Kershaw,  his  heirs.  Sic., 
thould  pay  unto  plaintiffs,  or  any  of  them,  their  or  any  of 
their  successors,  executors,  &c.,  the  sum  of  200/.»  together 
with  interest  at  the  rate  aforesaid,  by  the  said  instalments,  and 
continue  to' pay  the  said  instalments,  until  the  said  sum  of 
200/.,  and  interest  upon  the  whole  of  the  said  sum  through- 
OQt  the  time  aforesaid,  should  be  fully  paid  and  satisfied. 
Averment,  that  in  pursuance  of  the  corrupt  and  unlawful 
agreement  made  as  aforesaid,  plaintiffs,  afterwards,  to 
wit,  on  the  said  19th  December,*  in  the  year  1823,  at, 
be.,  lent  and  advanced  to  Kershaw,  the  said  sum  of  200/., 
and  that  for  securing  the  repayment  thereof.  *  o  the  plaintiffs, 
together  with  interest  upon  the  whole  of  the  said  sum, 
throughout  the  time  aforesaid,  by  monthly  payments,  as 
aforesaid,  defendant,  and  also  Kershaw  and  Harrop,  in 
pursuance  of  the  said  corrupt>  &c.,  then  and  there,  to  wit, 
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1827.         on,  &c,.  at,  &c.,  made  and  sealed,  and  as  their  joint  and 
Dearden      several  act  and  deed,  delivered  to  plaintiffs  the  said  writ- 
^'  ing  in  the  said  declaration  mentioned,  and  plaintiffs  then 

and  there  accepted  and  received  the  said  writing  with  the 
said  condition  thereunder  written,  of  and  from  defendant 
and  Kershaw  and  Harrop,  in  pursuance  of  the  said  cor- 
rupt, See,  and  for  the  purpose  aforesaid ;  and  that  the  inte- 
rest so  agreed  to  be  paid  as  aforesaid,  and  reserved  and 
made  payable  to  plaintiffs,  by  the  said  condition  of  the 
said  writing  as  aforesaid,  exceeds  the  rate  of  51.  for  the  for- 
bearing and  giving  of  day  of  payment  of  the  100/.,  for 
one  year,  contrary  to  the  form,  8cc.,  by  means  whereof, 
and  by  force,  &c.,  the  said  writing  was,  and  is  wholly  void 
in  law ;  concluding  with  verification,  and  prayer  of  judg- 
ment.   Fourth  plea,  that  before  the  making  of  the  sup- 
posed writing  obligatory,  and  also  at  the  several  times  here- 
inafter next  mentioned,  Kershaw  was  a  member  of  the 
said  society^  and  that  afterwards,  to  wit,  on  the  seventh 
January,  1 824,  at.  See,  at  a  monthly  meeting  of  the  said  so- 
ciety, Kershaw,  in  respect  of  a  certain  chance  or  share  of  the 
said  Kershaw  in  the  subscription  fund  in  the  said  rules 
and  orders  mentioned  was  declared  to  be  the  highest  bid- 
der for,  and  entitled  to  one  of  the  sai4  shares  of  50/.  in  the 
said   rules  and  orders  mentioned  at  or  for  the  price  or 
sum  of  7/.  10s.,  and  that  afterwards,  to  wit,  on  the  4th 
February,  1824,  at,  &c.,  at  another  monthly  meeting  of  the 
said  society,  Kershaw,  in  respect  of  two  other  chances  or 
shares  of  said  Kershaw,  in  the  said  subscription  fund,  was 
declared  to  be  the  highest  bidder  for,  and  entitled  to  two 
other  shares  of  60/.  each,  at  or  for  the  price  or  sum  of  14/. 
,     125.;     and   that  afterwards,   to   wit,  on  the  7th   April, 
1824,  at,  8cc.,- at  another  monthly   meeting  of  the  said 
society,  the  said  Kershaw,  in  respect  of  one  other  chance 
or  share  of  the  said   Kershaw,  in  the  said  subscription 
fund,  was  declared  to  be  the  highest  bidder  for,  and  enti- 
tled to  one  other  share  of  50/.,  at  or  for  the  price  or  sum 
of  8/.  2s.,  which  sums  of  71.  10?.,  14/.  125,  and  8/.  25., 
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make  together  the  full  sum  of  30/.  4«. ;  and  that  after  the        18^7. 
respective  times  last  aforesaid,  to  wit,  on,  &c.,  at,  See,  it  was     dearden 
comiptly,  and  against  the  form  of  the  statute  in  that  case  v- 

made  and  provided,  agreed  by  and  between  plaintiffs  and 
Kershaw,  that  the  said  plaintiffs  as  trustees  of  the  said 
society,  should  lend  and  advance  to  the  said  Kershaw,  the 
sum  of  169/.  I65.,  on  account  of  the  said  four  shares  of 
60/.  each,  to  which  Kershaw  was  so  declared  to  be  enti- 
tled, as  last  aforesaid,  and  that  the  said  plaintiffs  should 
forbear  and  give  day  of  payment  thereof  to  Kershaw,  * 
in  manner  following  (that  is  to  say),  until  the  said  sum 
of  169/.  I6s,f  together  with  the  additional  sum  of  30/.  4s. 
making  together  the  full  sum  of  200/.  vnth  interest  on  the 
sud  las^mentioned  sum  of  200/.,  at  the  rate  and  in  man- 
ner hereinafter  mentioned,  should  be  paid  by  Kershaw,  to 
the  mid  plaintiffs,  by  certain  instalments  of  2/.  8d.  at  each 
and  every  monthly  day  of  meeting  of  the  said  society,  the 
first  of  the  said  payments  to  be  made  on  the  next  monthly 
day  of  meeting  of  the  said  society,  following  the  said  last- 
mentioned  agreement,  and  that  for  the  loan  of  the  said 
8am  of  169/.  165.,  and  for  giving  day  of  payment  thereof, 
as  last  aforesaid,  Kershaw  should  give  and  pay  to  the  said 
plaintiffs,  more  than  lawful  interest,  at  and  after  the  rate 
of  5/.  per  cent,  per  annum,  on  the  said  sum  of  169/.  I65., 
(that  is  to  say),  the  said  sum  of  30/.  4s.,  making  together 
with  the  said  sum  of  169/.  16s.  so  to  be  lent  and  advanced 
hy  the  said  plaintiffs  to  the  said  Kershaw  as  afore- 
said, the  sum  of  200/.  in  the  said  condition  of  the  said 
supposed  writing  obligatory  mentioned  ;  and  also,  that 
Kmhttw  should  give  and  pay  to  the  said  plaintiffs  the 
Kud  respective  monthly  instalments  of  2/.  8d,  on  the 
SQccessive  days  last  aforesaid,  until  the  said  full  sum  of 
200/.  last  mentioned,  together  with  interest  at  the  rate 
of  SI.  per  cent,  per  annum,  upon  the  whole  of  the  said 
>Qm  of  200/.,  throughout  the  time  last  aforesaid,  should 
^  fully  paid  and  satisfied,  and  that  for  securing  the 
payment  of  the   said  last   mentioned  sum  of  200/.,  and 


CASHES    IN    THE    KING  S    BENCH, 

interest  on  the  whole  of  the  daid  sum  of  200/.>  throughout 
the  time  lafit  aforesaid,  by  the  instabnents  last  aforesaid 
to  the  said  plaintifFsy  he  the  said  defendant  should  make 
and  seal/  and  asi  his  act  and  deed  deliver  to  the  said 
plaintifis,  a  certain  writing  obligatory,  to  be  dated  the 
19th  December,  1823^  and  should  thereby  bind  himself 
in  the  penal  sum  of  40QL,  conditioned  for  payment,  by 
KtrshaWf  his^  heirs,  executors,  or  administrators,  or  any 
of  ^them>  unto  the  said  plaintiffs,  or  any  of  them,  or  any 
of  their  successors,  executors,  administi^^tors,  or  assigns,  of 
the  said  sum  of  200/.,  together  with  interest  thereon  at  the 
rate  aforesaid,  and  ,for  Kershaw j  his  heirs,  executors,  ot 
administrators,  continuing  to  pay  the  said  instalments 
until  the  said  last  mentioned  sums  of  200/.,  and  interest 
upon '  the  whode  of  the  sum  throughout  the  time  laad 
aforesaid,  should  be  fully  paid  and  satisfied.  Averment^ 
that  in  pursuance  of  the  said  corrupt  and  unlawful  agree^^ 
ment,  so  made  as  last  aforesaid,  the  said  plaintifis,  m 
trustees, as  aforesaid,*afterwards,  to  wit,  on,  &c.,  at.  Sic, 
lent  and  advanced  to  Kershaw,  the  said  sum  of  169/.  16«. ; 
and  that  for  securing  the  repayment  thereof,  together  with 
the  said  sum  of  30/.  4f.,  making  together  the  sum  of  200/., 
and  interest  at  the  rate  jof  6/.  per  cent,  per  annum,  on  tUs 
whole  of  the  said  last  mentioned  sum  of  200/.  throughout 
the  time  last  aforesaid,  by  monthly  payments,  as  last 
aforesaid,  he  the  said  defendant  in  further  pursuance 
of  the  said  last  mentioned  corrupt  and  unlawful  agree- 
ment, then  and  there  made  and  sealed,  and  as  his  act 
and  deed  delivered  to  the  said  plaintiffs,  the  said  writing 
iuTthe  $aid  declaration  mentioned,  and  the  said  plain tifis 
then  and  there  accepted  and  received  the  said  writing, 
with  the  said  condition  thereunder  written,  of  and  from 
hkn  th^  said  defendant  in  pursuance  of  the  said  last 
mentioned  agreement,  and  for  the  purpose  last  afofesaid. 
And  that  the  said  sum  of  30/.  As.,  so  agreed  to  be  given 
for  the  loan  of  the  said  sbm  of  169/.  I65.,  and  the  said 
interest  so  reserved  and  made  payable  to  the  said  plaintifl^. 
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by  die  said  conditioQ  of  the  said  writing  as  last  aforesaid, 
exceed  the  rate  of  5/.,  for  the  forbearing  and  giving  day 
of  {»ymeat  of  100/.  for  one  year,  contrary  to  the  form  of 
the  statute,  See.  By  means  whereof^  and  by  force  of  the 
ittd  statnte,  the  said^  writing  was  and  is  wholly  void  in 
law ;  conclusion,  as  in  third  plea.  The  replication  assigned 
I  breach  of  the  condition,  by  non-payment  of  the  200/.  and 
ifitensty  and  took  issue  upon  the  corrupt  agreements 
iBeged  in  the  third  and  fourth  pleas.  The  rejoinder  took 
ittiie  on  the  non-payment.  At  the  trial  before*  HuUock, 
B.,  at  the  last  assizes  for  the  county  of  Lancastier  (a),  the 
bond  was  produced  and  proved ;  but  it  appearing  that 
it  bore  a  21.  stamp  only,  which  is  the  stamp  proper  jfbr 
a  bond  conditioned  for  securing  the  payment  of  a  sum  not 
exceeding  200/.,  and  it  being  objected  that  the  operation 
of  tbe  bond  ex^nded  beyond  securing  a  sum  of  200/., 
that  point  was  reserved  to  the  defendant.  The  jury 
negatived  the  payment  of  the  200/.  and  interest,  and  the 
several  oorropt  agreements^  and  assessed  the  plaintiffii 
damages  Hinder  the  statnte  (6). 

F.  PoUock,  now  moved  according  to  the  leave  reserved. 
Tbe  objection  on  the  Stamp  Act  is,  that  by  ^his  in- 
etroment  more  is  secured  than  the  payment  of  200/.  and 
legal  interest.  Kershaw  was  to  pay  10/.  per  annum  in- 
terest during  the  whole  time,'  notwithstanding  the  prin- 
cipal would  be  gradually  diminished  by  the  monthly 
payments  of  21.  8d.  It  appeared  at  the  trial,  that 
each  was  the  caloilation  upon  which^  the  parties  pro- 
oeeded(c).  -  Another  objection  to  the  sufficiency  of  the 
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Ds^aDBir 

V. 
BiSBft. 


(•)  Couaad  ibr  the  plaintiffii, 
Croii,  Seijt.  a^  Parke;  ibr  the 
defendant,  F.  Pollock  and  Starkie. 

(6)aA9W.m.,c.  11. 

(c)  It  has  been  said,  that  a  spe- 
cialty caanot  be  aToided  by  usury 
appearin^f  in  evidence,  or  upon  the 
^  of  tbe  ooi|ditiony  but  it  must 


be  pleaded ;  1  Hawkins,  P.  C.  348, 
8.  20 ;  1  Curwood's  Hawkins,  021, 
s.  63 ;  Comyuyon  Usury^SlO ;  and 
if  this  be  law,  it  follows  that  in  the 
•principal  case  the  defendant  could 
not  avail  himself  of  usury  apparent 
on  the  condition,  although  he 
pleaded,  the   usury,   his  plea  of 
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Stamp  is,  that  there  cannot  be  appended  to  a  money  bond 
a  collateral  stipulation,  without  an  additional  stamp,  parti- 
cularly where  the  further  provision  appears  to  relate  to  the 
payment  of  money ;  here  the  surety  might  be  made  re- 
sponsible for  the  payment  of  the  monthly  contributions. 


usury  being  rendered  unavailable 
by  the  verdict  of  the  jury,  which  ne- 
gatived the  alleged  corrupt  agree- 
ment. Hajvkins  cites  no  authority, 
but  he  possibly  had  in  view  the 
case  of  Dande  v.  Cttrrer,  1  Si- 
derfin,  285,  in  which  the  margin 
nal  note  is,  ^  Although  it  appear 
that  more  money  is  paid  than  the 
statute  allows,  still  the  party  ought 
to  plead  the  usurious  contract,  and 
not  demur."  But  the  case  at  large 
is  literally  this :  '^  On  demurrer  in 
debt  on  articles,  it  appeared  that 
money  was  lent,  ss.  500/. ;  and  the 
articles  were  dated  8th  March, 
to  be  paid  at  such  a  time,  and  in 
the  mean  time  to  pay  interest  15/. 
(at  the  then  legal  rate  of  6  per  cent.) 
half-yearly,  from  the  Noyember 
preceding,  and  upon  that  the  other 
demurs;  Bjad  it  was  now  shewn 
for  cause,  that  by  the  declaration  it 
appears  that  the  contract  is  usuri- 
ous ;  but,  on  the  other  side,  it  was 
said  that  it  ought  to  have  .been 
pleaded,  quod  cormptt  agreatum 
Juit,  &c.,  to  the  intent  that  they 
might  have  an  answer  to  it.  But 
upon  reading  the  articles,  it  was, 
"  Whereas  money  xoas  lent,'*  which 
might  be  in  November  or  before ; 
for  which  reason  (ptir  que)  judg-^ 
ment  for  the  plaintiff:"  2  Keb. 
35,  S.  C.  That  Serjeant  Haw- 
kins may  have  been  misled  by 
this  note  appears  less  improbable, 
as  even  Serjeant  Williams,  (iWms. 
Saund.  295  a),notwithstanding  his 
usual  accuracy,  refers  to  this  case. 


as  supporting  the  proposition  of 
Hawkins.  The  case  is  also  cited  by 
Comyn  uhi  tupra,  in  confirmation 
of  the  same  doctrine.  He,  however, 
refers  also  to  Geasy  v.  Swaine,  1 
Lutw.  464,  &  3  Salk.  391 ;  Whelp- 
dale's  case,  5  Co.  Rep.  119;  Hum- 
berton  v.  Howgily  Hobart,  72.  The 
last  two  cases  merely  shew  that  an 
obligor  cannot,  under  non  est  fac" 
turn  pleaded  to  a  money  t)ond,shew 
that  the  contract  was  usarioosy 
and  that  therefore  the  sealed 
writing  is  not  his  deed.  The  case- 
of  Geary  v.  Swaine,  decides  that  a 
contract  appearing  in  the  condi- 
tion of  a  bond,  whereby  the  obli- 
gor is  to  pay  the  principal  and  10/. 
per  cent,  over,  if  the  obligee  shall 
be  alive  at  the  end  of  half-a-year, 
and  that  if  he  die  in  the  interim, 
the  priucipal  and  interest  shall 
be  lost  to  the  obligee,  is  not  so 
conclusively  usurious  as  to  entitle 
the  defendant  to  demur,  and 
thereby  oust  the  plaintiff  of  the 
opportunity  of  explaining  the  tran- 
saction in  his  replication.  Be- 
sides which,  the  reporter  states 
that  two  of  the  Judges  thought  it 
was  not  usury,  and  that  the  others 
said  nothing  upon  that  point.  The 
notice  of  the  case  in  Salkeld,  seems 
to  be  a  short  and  inaccurate  abstract 
of  part  of  the  report  in  Lutwyckem 
And  see  Buckley  v.  Guilbank;  Cro. 
Jac.  677;  2  Roll.  Rep.414,po»*  155. 
In  the  principal  case,  the  objection 
seems  to  resolve  itself  into  this :  Al- 
though the  defendant  may  be  pre- 
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which  Kershaw,  as  a  member  of  the  society,  was  liable  to 
make.  [Ltttledale,  J.  If  the  money  part  were  left  out, 
the  bond  would  require  a  35s.  stamp  (a).  Bayley,  J.  We 
are  to  say  what  would  be  the  construction  of  the  bond 
at  the  time  it  was  executed :  your  objection  would  rather 
Bhape  itself  into  this,  that  more  than  five  per  cent,  was 
resenred]. 

Lord  Tknterden,  C  J. — I  cannot  satisfy  myself  that 
is  stamp  was  not  sufficient. 

The  other  Judges  concurring, 

Rule  refused  (6). 


doded  from  availing  himself  of  the 
ddboeof  i]5iiry,which  the  juiyhave 
Bef^tired,  and  although  the  Court 
my  have  no  power  to  infer  such  a 
defence  from  the  terms  of  the  in- 
ttromeDt,  yet,  if  the  parties  have 
cieiriy  resenred  to  themselves 
300/^  and  interest  beyond  5/.  per 
ceot,  the  Court  are  not  precluded 
from  seeing  that  a  stamp  which  will 
barely  cover  200/.  aod  interest  at 


51.  per  cent.^  is  insufficient  for  the 
purpose. 

(a)  55  Geo.  3,  c.  184^  sched. 
part  1,  p.  508,  '^  Bond  in  England^ 
or  personal  bond  in  Scotland,  of 
any  kind  whatever,  not  otherwise 
charged  in  this  schedule,  nor  ex- 
pressly exempted  from  stamp  du- 
ties, 1/.  15»." 

(6)  And  see  Beete  v.  Bidgood, 
po$t  143;  Solartev,  MelvUUypost. 


Deardek 

V. 
BlVKS. 


Dot,  on  the  demise  of  Westmoreland  and  others,  and 
also  of  Perfect  and  others  v.  Smith. 

*HIS  was  an  action  of  ejectment  brought  to  recover  the  where -4  hav- 
poesession  of  certain  messuages  in  the  parish  of  Kippax,  jn^  entered 

in  *L  M.       r  V    1  ^^^^  ^^  agree- 

»n  the  county  of  York.  ment  for  a 

At  the  trial  at  the  last  assizes  for  the  county  of  York,  Jease,  has  been 

before  Bayley,  J.  {a),  it  appeared,  that  the  defendant  had  session  and 

entered  upon  the  premises  under  an  agreement  for  a  lease,  gt^uiattd^^ 

and  that  since  his  entry,  he  had  paid  rent  to  the  landlord,  rent,  a  tenancy 

agreeably  to  the  terms  of  the  intended  lease.     A  writ  of  Ji^  is  created, 

which  the  sheriff  may  sell  under  a^.  fa,  against  A. 

(<i)  Counsel    for   the  plaintiff,      tcson ;  for  the  defendant^  F.  Pol- 
Jwiei,  Serjeant,  Milner  and  Pat-      lock  and  Parke, 
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1827. 


Doe  dem. 
Westmore- 
land 

V. 

Smith. 
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fi.  fa.  having  issued  upon  a  judgment  confessed  by  the  now 
defendant  to  Perfect  and  Co.,  a  bill  of  sale  was  executed 
to  the  judgment  creditors  by  the  chief  bailiff  of  the  honor  of 
Pontefraot  and  his  deputy,  to  Westmoreland  and  Co.,  the 
first  lessors  of  the  plaintiff,  by  the  direction  of  Perfect  and 
Co.,  the  judgment  creditors,  who  were  the  siscond  lessors  of 
the  plaintiff.  It  was  objected,  on  the  part  of  the  defendant, 
that  when  there  is  an  agreement  or  equitable  interest  fiir 
a  term  of  years,  there  can  not  be  such  a  tenancy  from  year 
to  year  as  can  be  seized  by  the  sheriff. 

By  the  direction  of  the  learned  Judge,  a  yerdict  was 
found  for  the  plaintiff,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit. 


JP.  Pollock,  TLovr  moved  accordingly.  It  was 
on  the  trial,  that  the  equitable  interest  upon  an  agreement 
for  a  lease  could  not  be  seized  by  the  sheriff  (a) ;  but  it 
was  insisted  that  payment  of  rent  was  evidence  of  a  tenancy 
from  year  to  year.  On  the  part  of  the  defendant,  it  is 
contended  that  thq  rule  does  not  prevail  where  it  is  shewn 
to  be  a  payment  under  an  agreement;  and  that,  under 
such  circumstances,  a  tenancy  at  will  only  is  created. 
Although  a  tenancy  exists  as  between  landlord  and  te- 
nant, it  is  not  so  for  all  purposes. 


Bayley,  J. — Could  not  the  landlord  bring  an  action  of 
debt? 


The  other  Judges  concurring. 


Rule  refused  (&)• 


(fl)  Scott  V.   Scholey,    8  East,  (6)  And  see  Mann  v.  Lao^oy^ 

467 ;  Metcolf  v.  Scholeyy  2  N.  R.      1  R.  &  M.  355  ;  HamUtm  r.  Stead, 
461.  5  D.  &  R.  206,  3  B.  &  C.  478,  S.C. 
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The  King  against  William  Long. 

Upon  an  information  laid  against  the  defendant,  under     The  Court 
68  Gio.  3.  c.  93,  for  using  a  dog  and  a  gun,  at  Dirham  ^^^^Jl^"^ 
and  Hinton,  in  the  county  of  Gloucester;  a  conviction  remove  aeon- 

J  .     ^1^     «  1,      .        n  viction  under 

wiidtawn  up  in  the  following  form.  52  Geo,  3.  c. 

"Otranty of  Qloncester^  Be  it  remembered,  that  on  the  fifth  d^^^d^^n  ^ 
to  wit,  1827.        5  day  of  October,  in  the  year  of  our  without  a  cer- 
lord,  1827,  at  Old  Sodbury,  in  the  said  county  of  Glou-  ground  Siat 
cester,  William  Long,  of  Dirham  and  Hinton,  in  the  said  juriadiction 

.  ^   .  does  not  ap- 

cotmty,  was  duly  convicted  by  us,  for  keeping  and  using,  pear  on  the 

tithin  three  calendar  months,  now  last  past,  to  wit,  on  ^^nvicdon 

thedeventh  day  of  August,  in  the  year  of  our  Lord  afore-  withoutanaffi- 

Mid,  at  Dirham  and  Hinton  aforesaid,  a  dog  and  a  gun,  in^ th °mri J" 

ftrthe  purpose  o^  taking  and  killing  game,  without  having  diction.^  Costs 

obtaiifed  such  certificate  as  is  directed  by  the  statute  in  cause  agunst 

that  case  made  and  provided,  in  order  to  an  assessment  ?  '**l®  "*^^® 

.  .  .  .  fiw*  instance 

for  the  year  in  which  the  said  William  Long  did  so  use  are  never 

8Qch  dog  and  gun,  and  adjudged  to  pay  the  sum  of  ten  fS^^^^- 

poonds  for  his  said  offence. 

Oiyen  under  our  hands  and  seals,  being  justices  of  the 

Jfntejar  the  county  of  Gloucester ;  and  also  commisioners 

aetmg  in  the  execution  of  the  acts  relating  to  assessed  taxes, 

fif  the  district  of  Greenbaldash,  in  the  sdid  county  of 

Ghucester. 

Thomas  Brookes,  L.  S. 

FlENNES  TrOTMAK,   L.  S.'* 

By  the  13th  rule  of  schedule  L.  (a),  it  is  provided,  that 
"it  shall  be'  lawful  for  any  two  commisioners  for  executing 
fttt  act,  or  for  any  one  justice  of  the  peace  of  the  county, 
"ding,  or  division,  or  the  shire  or  stewartry,  or  for  any 
^»  borough,  liberty,  or  place,  wherein  any  offence  or 
oaences  aforesaid  or  described  in  this  schedule,  shall  be 
^^mitted,  such  justice  being  also  a  commissioner  for 
^^uting  this  act;  and  he  and  they  is  and  are  hereby 

(«)  Of  52  G.  3,  c.  ^. 


The  Kino 
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1827.         required,  upop  information  or  complaint  to  him  or  them 
made,  of  any  such  offence  or  offences  committed  within 
V,  the  district  where  he  or  they  shall  act  as  such  commissiotier 

or  commissioners  (a),  within  three  calendar  months  after 
the  offence  shall  be  committed,  to  summon  the  person 
or  persons  accused,  and  also  the  witnesses  on  either  side, 
to  appear  before  him  or  them,  and  upon  the  appearance 
of  the  person  or  persons  accused,  or  in  default  of  their 
appearance  according  to  such  summons,  to  proceed  to  hear 
and  determine  the  matter  in  a  summary  way ;  and  upon 
due  proof  made  thereof,  either  by  the  voluntary  confes- 
sion of  the  person  or  persons  accused,  or  by  the  oath  of 
one  or  more  credible  witness  or  witnesses,  to  give  judg- 
ment for  the  penalty  or  penalties,  or  for  such  part  thereof, 
to  which  part  thereof  the  said  commissioners  or  justice 
shall  think  proper  to  mitigate  th6  same,  and  the  same  not 
being  in  any  case  mitigated  to  less  than  one  moiety  of  the 
said  penalty  or  penalties. 

Campbell  now  moved  for  a  certiorari  to  remove  the 
above  conviction  into  this  Court.  Want  of  jurisdiction 
appears  on  the  face  of  this  conviction.  A  form  of  con- 
viction is  given  by  the  statute ;  and  on  the  other  side  it  is 
meant  to  be  said  that  the  justices  have  pursued  that  form* 
The  form  requires  the  offence  to  be  stated,  and  in  stating  the 
offence,  the  jurisdiction  would  necessarily  be  shewn*  The 
certiorari  is  taken  away  (6)  only  where  there  is  jurisdiction* 
IBayley,  J.  A  conviction  by  magistrates,  I  believe,  is 
no  defence  in  trespass  where  there  is  no  jurisdiction  (c)]. 
In  Rex  V.  The  Justices  of  Somersetshire  (d),  it  was 
held,  that  the  certiorari  was  not  taken  away,  because 
the  justices  of   petty   sessions   had  no  jurisdiction  per 

(a)  See  Rex  v.  Edwttrds,  1  East,  see  Rex  v.  AUeriy  15  East,  333 ;  Rex 

278 ;  Rex  v.  Hazelly  1 3  East,  1 39 ;  v.  Inhabitants  of  St.  Alban%  5  D. 

Rex  V.  Chandler,  14  East,^  267;  &  R.  538  ;  3  B.  &  C.  698.  S.C. 
Kite's  case,  2  D.  &  R.  212  ;  S.  C.  (c)  Vide  Gray  v.  Cookson,  16 

1  B.  &  C.  100,  and  the  note,  p.  East,  13. 
107;  7  &  8  Geo.  4.  c.  29, 8. 71.  (rf)  8  D.  &  R.  733;    5  B.  &  C. 

(6)  By 8. 15 of 52 G.3,c.  93; and  816.  S.C. 
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udtum.  [Bayley,  J.  There  was  there  no  color  for  say-  I82T. 
ing  that  the  act  was  done  in  pursuance  of  the  statute. 
It  may  be  that  the  magistrates  have  no  jurisdiction,  or 
that,  having  jurisdiction,  they  have  omitted  to  set  it  forth. 
The  defendant  should  shew  by  affidavit  that  there  was 
DO  jurisdiction].  That  may  be  done  even  where  jurisdic- 
tioD  appears  on  the  face  of  the  conviction.  Suppose  the  per- 
sons who  convict  had  not  called  themselves  magistrates  at 
all,  would  it  have  been  necessary  to  produce  an  affidavit, 
stating  that  A.  B»  and  C.  D.,  who  merely  described  them- 
selTes  as  esquires  on  the  face  of  the  conviction,  were  not 
jofltices  or  commissioners  ?  Clearly  not.  Here  it  is  not  said 
that  they  were  commissioners  within  the  district.  There  is 
a  material  distinction  between  an  order  and  a  conviction. 
ITany  doubt  exists,  it  will  be  better  to  grant  the  certiorari, 
and  discuss  any  objections  to  it  upon  the  return. 

Chilton,  contrd,  who  was  to  have  shewn  cause  in  the 
first  instance,  was  stopped  by  the  Court. 

Bat  LEY,  J.(a) — In  the  absence  of  doubt,  it  would  not  be 
light  to  suffer  parties  to  incur  the  expense  of  a  further 
discQssion.  The  statute  directs  that  no  **  conviction  of 
such  commissioners,  or  justice,  shall  be  removable,  by 
uy  process  whatever,  into  any  other  court.  *'  The  object 
tf  the  legislature  was  to  avoid  those  questions  which 
might  be  raised  in  this  Court  upon  a  certiorari.  Now, 
if  the  conviction  were  removed  by  certiorari  into  this 
Court,  it  would  be  competent  to  the  party  convicted 
to  take  the  objection  which  has  now  been  urged.  In 
other  cases,  where  the  want  of  jurisdiction  is  shewn  by 
affidavit,  thetule  as  to  the  certiorari  being  taken  away, 
does  not  apply.  If  it  were  made  out  by  affidavit,  that  the 
place  where  the  offence  was  committed  was  not  within  the 
district,  I  should  say  that  a  certiorari  ought  to  issue. 

HoLROYD,  J. — Concurred. 

Rule  refused. 

(a)  Lord  Tenterden,  C.  J.,  and  Littkdale,  J.,  were  absent. 
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1837.  Chilton  applied  for  the  costs,  on  the  ground  of  being 

^^^^     brought  here  to  oppose  the  rule  by  a  notice  of  the  in- 
tended application. 


v. 
Long. 


Bayley,  J. — Costs  are  never  given  upon  shewing  cause 
against  a  rule  in  the  first  instance. 


GlTTON  V.  RaNDELL. 

A  defendant  CxEORGE  moved  to  change  the  venue  from  Middlesex 
tiUci^  shoit^  ^  Shropshire,  on  the  usual  affidavit,  but  stated  that  the 
notice  of  trial  defendant  was  under  terms  of  pleading  issuably,  and 
in  Middle-       taking  short  notice  of  trial  for  the  sittings  after  this  term. 

sex,  after  a       j^  Tidd,  628  (fl),  it  is  said,  that  a  defendant  cannot  move 

non-issuable  % 

tenn,  cannot     to  change  the  venue  after  an  order  for  time  to  plead,  where 

Sanffethe  ^^®  terms  are,  to  plead  issuably,  and  take  short  notice  of 
venue  into  the  trial  at  the  first  or  other  sittings  within  term,  in  London  or 
the^c^mon'^    Middlesex ;  because  a  trial  would  by  that  means  be  lost. 

affidavit. 

Lord  Tbnterdbn,  C.  J. — ^This  would  be  in  violation  of 
the  undertaking  which  the  defendant  has  given.  If  tha 
cause  is  tried  at  the  sittings  after  this  term,  the  plaintiff  may 
have  his  judgment  in  Hilary  term ;  whereas,  if  the  venue  ia 
changed,  he  cannot  have  it  till  Easter  term.    The  passage 


(o)  7th  edition;'  8th  edition, 
658.  In  ShipUt/  v.  Cooper,  8  T.  R. 
698,  it  is  stated  that  the  Court 
made  absolute  a  rule  to  discharge 
a  rule  which  had  been  obtained  for 
changing  the  venue,  where  the 
defendant  was  under  terms  of  tak- 
ing short  notice  of  trial  for  the 
first  sittings  q/ler  term.  From  the 
marginal  and  referential  notes  to 
that  case,  it  would  seem,  however, 
that  it  was  the  first  sittiugs  in  term 
for  which   the    undertaking  had 


been  given.  The  restriction,  real 
or  apparent,  of  this  rule  to  sittings 
in  term,  may  have  arisen  either 
from  not  adverting  to  the  di0br<« 
ence  between  an  issuable  and  a 
non-issuable  term,  or  from  the  pe- 
culiar importance  which  appears  to 
have  formerly  attached  to  a  trial  tn 
terwiy  the  loss  of  which  only  it  was 
that  entitled  a  plaintifi*  to  require 
that  a  bail  bond,  or  an  attachment 
against  tlie  sherifi*,  should  stand  as 
security. 
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leferred  to  is  nffimiativQ  OQly>  aud  the  reason  given  applies 
to  the  present  ease. 

GiTTON 

v. 

LiTTLSDALE,  J. — ^The  defendant  can  cbange  the  venue     Raw»"»- 
only  upon  lajring  special  grounds  before  the  Court. 

Rule  refused. 


Beete  v.  Bidgood. 

IHIS   oau^  was  tried  befpre  the  Lord  Chief  Justice      Upon  the 
iUoii,  ip  London^  at  the  sittings  before  Michaelmas  tern^  tate,it  is  agreed 
183^  when  the  jury  found  a  verdict  fpr  the  plaintiff,  da-  ^**  ^®  P"'" 

•  r-  '  chase  money 

nages  4,238i^»  subject  to  Ibp  opinion  ^  thk  court  ox^  shall  be  paid 
IbWlowiDgcMe.  I'^'S:^^ 

6/.per  cent  The 

Tke  decJlafation  was  upon  a  promissory  note,  of  which  SSl«i  und*CT 
ib«  f^Uowiiig  ia  a  copy  >^  ^^  ^^^  of. 

interest  are  m 

'*  London,  10th  March,  1821.       substance  part 
^  On  this  Ist  July,  1836,  we  promise  to  pay  to  Joseph  chase  money. 
Beete,  Bsq.,  hi3  executors  or  administrators,  at  the  house  Unl^  the 

•  *  .  sale  be  merely 

of  Messrs.  SafMach,  Tinne,  and  Co.,  of  Liverpool,  the  colorable,  the 
aua  of   three  thousand  nine  hundred  and  sixty-^ight  ^!^?^  f 

J      o       not  usurious. 

posfids,  for  value  received,  in  second  instalments,  with 
ioteiest  included,  as  expressed  and  specified  in  agreement 
ftrthe  sale  <^  his  moiety  in  plantation  Met  en  Meer  Zorg, 
ii  the  colony  of  Demerara,  to  John  Newton. 

John  Newton. 

H.  F.  Sloane.'' 

The  defendant  pleaded  the  general  issue.  On  the  trial 
^  wsa  admitted,  that  the  signature  j^.  jP,  Sloune,  to  the 
^  profuisMry  note,  was  the  sngnature  of  the  defendaat> 
wbe  had  changed  his  name  to  Bidgood ;  that  the  signa- 
^  '^  John  Newton''  to  the  same  promissory  note,  was 
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I82f.  the  signature  of  the  said  John  Newton,  and  that  he  died 
before  the  commencement  of  the  present  action ;  and  that 
the  said  promissory  note  was  duly  presented  for  payment 
on  the  day  it  became  due,  at  the  house  of  Messrs.  Sand- 
bach,  Tinne,  and  Co.,  of  Liverpool,  mentioned  in  the  said 
note,  and  that  payment  was  refused.  The  agreement 
referred  to  in  the  said  promissory  note,  and  the  account 
made  out,  settled,  and  signed  between  the  parties  at  the 
time,  and  of  whicli  the  following  are  copies,  were  also  put 
in.  Articles  of  agreement  and  conditions  of  sale  and  pur- 
chase made  and  entered  into  between  Joseph  Beete,  of  the 
colony  of  Demerara  and  Essequibo,  but  now  residing  in 
London,  Esq.,  of  the  one  part,  and  John  Newton,  of  the 
said  colony  of  Demerara  and  Essequibo,  but  at  present 
residing,  &c.,  Esq.,  of  the  other  part: — ^Whereas  the  said 
Joseph  Beete  and  John  Newton  are  the  joint  proprietoni 
and  owners  of  a  plantation  called  Met  en  Meer  Zorg,  situate 
on  the  west  sea  coast  of  the  said  colony  of  Demerara,  be- 
tween the  plantations  The  William,  on  the  east,  and  Ken- 
deren  and  Boodes  Rust,  on  the  west,  containing,  8cc. ;  and 
also  the  lands  situate  in  Massaronia,  purchased,  8&c.,  with 
the  appurtenances,  and  all  buildings,  slaves^  furniture^ 
cattle,  and  appurtenances  thereto  belonging,  in  equal  un- 
divided moieties,  or  half  parts;  and  whereas  the  said 
Joseph  Beete  hath  contracted  and  agreed  with  the  said 
John  Newton  for  the  absolute  sale  to  him  the  said  John 
Newton,  free  from  all  incumbrances,  (except  as  hereinafter 
is  mentioned),  of  the  undivided  moiety  or  half  part  of  him 
the  said  Joseph  Beete,  of  and  in  the  said  plantation,  called 
Met  en  Meer  Zorg,  and  the  said  lands  in  Massaronia,  and  all 
the  buildings,  &c.,  at  or  for  the  price  or  sum  q/"  16,000/.  ster^ 
ling  money  of  Great  Britain,  being  the  balance  of  an  account 
already  drawn  and  stated  by  the  said  Joseph  Beete  and  John 
Newton,  and  intended  to  be  signed,  upon  the  said  Joseph 
Beete*s  signify  a  special  power  of  attorney  liereinafter  men-- 
tiotied:  which  said  sum  of  16,000/.,  together  with  interest 
upon  the  seyeral  promissory  notes  added  thereto  for  the  time 


IN    MICUAELMAS    TERM^    VIII.    GEO.    IV.  146 

tbey  have  to  run,  and  which  are  written  and  stated  at  the         18^7. 
foot  of  these  presents,  and  to  be  dated  respectively  the 
10th  day  of  this  instant  month  of  March,  and  delivered 
to  the  said  Joseph  Beete,  upon  his  signing  and  delivering 
the  said  special  power  of  attorney^  are  to  be  in  full  of  the 
said  purchase   money ;    and  the  said  John  Newton  has 
agreed  to  purchase  of  the  said  Joseph  Beete,  his  the  said 
Joteph  Beeie's  undivided  moiety,  or  half  part,  of  and  in 
the  said   plantation,  lands,  &c.y  the  property  of  the  said 
Joseph  Beete,  at  and  for  the  said  price  of  16,000/.,  to  be 
paid  at  the  times,  including  the  said  interest  to  be  added 
thereto,  by  the  instalments  and   in  manner  specified  in 
the  said  several  promissory  notes,  stated  at  the  foot  of 
these  presents,  as  agreed  upon  between  the  said  Joseph 
Beete  and  John  'Newton,  .  Now  this  present  agreement 
witoesseth,  and  the  said  Joseph  Beete,  in  consideration  of 
the  said  sum  of  16,000/.  so  paid  to  him  the  said  John 
NevtoJi,    by   the    several  promissory  notes  hereinbefore 
referred  to,  and  intended  to  be  written  at  the  foot  of  this 
agreement,  and  to  bear  date  respectively  the  10th  day  of 
this  present  month  of  March,  doth  hereby  agree  to  sell 
unto  the  said  John  Newton,  his  heirs,  executors,  adminis- 
trators, and  assigns,  all  that  the  undivided  moiety  or  half 
part  of  him  the  said  Joseph  Beete,  of  and  in  the  said 
plantation  called  Met  en  Meer  Zorg,  situate  as  hereinbe- 
fore is  mentioned,  and  also  of  and  in  all  those  in  Masse- 
ronia,  purchased,  8cc.,  with  all  the  cultivation,  buildings, 
slaves,  cattle,  furniture,  and  other  appurtenances,  planta- 
tion and   husbandry  implements  and    utensils,  stock  in 
hand  of  all  kinds,  and  every  thing,  of  whatever  denomi- 
nation, thereunto  respectively  belonging  or  appertaining, 
snd  now  being  in,  upon,  or  about  the  said  plantation, 
lands,  and  premises  aforesaid,  or  any  of  them  or  any  part 
thereof,  without  any  exception  or  reservation  whatsoever, 
and  all  the  estate,  right,  8cc.,  of  him  the  said  Joseph 
Beete,  into,  out  of,   upon,  or  from  the  said  plantation, 
Unds,  &c.    To  hold  the  said  plantation,  lands,  &c.,  unto 
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1827.  the  said  John  N^ir^on/his  heirs,  executors,  administrators, 
order,  and  assigns,  for  ever  freed  and  discharged  of  and 
from  all  incumbrances,  claims,  and  demands  whatsoever 
of  him  the  said  Joseph  Beete,  upon  the  said  plantation, 
lands,  8ic.,  hereby  agreed  to  be  sold  or  any  part  thereof, 
but  subject  to  a  mortgage  on  the  entirety  of  the  said 
plantation  called  Met  en  Meer  Zorg,  and  the  buildings, 
slaves,  and  appurtenances  thereunto  belonging,  to  Messrs* 
Molkenboer  diud  Portielje,  of  Amsterdam,  for  20,000/.  or 
thereabouts,  and  interest  as  first  mortgagees,  and  also  a 
second  mortgage  in  favour  of  C.  F.  Binqueban€f  also  of 
Amsterdam,  for  the  sum  of  5,000/.  or  thereabouts,  and 
interest,  and  also  a  third  mortgage  to  D,  L.  C.  Martini, 
late  of  Demerara  aforesaid,  esquire,  of  the  said  plantation 
called  Met  en  Meer  Zorg,  and  the  slaves  thereto  belonging, 
for  the  sum  of  12,000/.  and  interest,  and  which  said 
12,000/.  and  interest  is  further  secured  to  the  said 
X).  L.  C.  Martini  as  first  mortgagee,  on  an  additional 
number  of  54  slaves,  and  as  second  mortgagee  on  96  ad- 
ditional slaves ;  and  the  said  Joseph  Beete  doth  hereby 
agree  and  bind  himself  to  execute,  in  favour  of  the  said 
John  Newton,  on  the  10th  of  this  instant  month  of  Marcbj 
a  legal  power  of  attorney  to  George  Rainey,  James  Alhmp 
and  Charles  Ridley^  of  the  colony  of  Demerara,  to  pass 
a  legal  transport  of  the  plantation,  lands,  buildings,  slaves, 
cattle,  and  all  other  the  articles  and  things  hereby  agreed 
to  be  sold  as  aforesaid,  unto  the  said  John  Newton,  his 
heits,  executors,  administrators,  order,  and  assigns,  ac- 
cording to  the  existing  forms  and  laws  of  the  said  colony 
of  Demerara:  and  it  is  hereby  declared  and  agreed  by 
and  between  the  said  Joseph  Beete  and  John  Newton,  to 
be  the  true  intent  and  meaning  of  them,  and  of  these 
presents,  that  if  any  of  the  said  promissory  notes  intended 
to  be  specified  at  the  foot  of  this  agreement,  shall  not  be 
paid  when  and  as  they  shall  respectively  become  due, 
according  to  the  respective  tenors  thereof,  then  that  the 
said  Joseph  Beete,  hie  heirs,  executors,  and  administrators. 
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shall  have,  and  be  considered  as  having  a  lien  and  charge 
on  the  said  moiety,  or  half  part  of  the  plantation;  lands, 
&c.,  for  the  amount  of  any  money  due  on  any  such  note  or 
notes  as  shall  be  and  remain  unpaid  when  due.  But  it 
is  hereby  further  declared  and  agreed,  that  such  lien  and 
charge  shall  be  not  only  subject  to  the  several  mort- 
gages and  incumbrances  already  affecting  the  entireties 
of  the  plantation,  lands,  &c.,  or  any  part  or  parts  thereof, 
the  moiety  or  half  part  whereof  is  so  agreed  to  be  sold  as 
aforesaid,  but  also  to  a  mortgage  of  the  entirety  of  the  said 
premises,  to  be  made  or  intended  to  be  made  by  the  said 
J.  N,  and  H.  F,  S.  (who  is  about  to  become  joint  pro- 
prietor of  the  said  plantation,  lands.  Sec.,  with  the  said  John 
Newton),  to  Messrs.  Sandbach,  Tinne,  and  Co.,  merchants, 
at  Liverpool,  in  Great  Britain,  for  the  sum  of  2,800/. 
sterling  money  of  Great  Britain,  with  interest  thereon  at 
and  after  the  rate  of  61.  per  cent,  per  annum,  it  being  the 
intent  and  meaning  of  the  said  Joseph  Beete,  that  the 
mortgage  intended  to  be  made  of  the  entirety  of  the 
said  plantation,  lands.  Sic,  to  the  said  Messrs.  Sand- 
hackf  Tinne,  and  Co.,  as  hereinbefore  is  mentioned, 
shall  have  priority  to  the  lien  or  claim  of  him  the 
said  Joseph  Beete,  in  and  over  the  moiety  of  the  said 
plantation,  lands.  Sic. :  and  for  the  due  and  faithful 
performance  of  all,  and  singular,  the  stipulations  and 
agreements  hereinbefore  contained,  each  of  the  parties 
hereto  doth  bind  himself,  his  heirs,  executors,  administra- 
tors and  assigns,  and  his,  and  their  properties,  unto  the 
other  of  them,  his  heirs,  executors,  administrators  and 
Msigns,  firmly  by  these  presents.  In  testimony  whereof, 
they  the  said  Joseph  Beete  and  John  Newton,  have  here- 
^to  set  their  hands  and  seals,  at  London,  this  8th  day  of 
March,  in  the  year  of  our  Lord  1821. 

Joseph  Beete,  L.  S. 

John  Newton,  L.  S.- 

^^gi^ed,  sealed,  and  delivered,  in  the  presence  of.  Sic. 

L  2 


CASES    IN    THE    KINg's    BENCH, 


London,  10th  day  of  March,  1821. 

I,  the  undersigned,  Joseph  Beete,  do  hereby  acknow- 
ledge to  have  received  oF,  and  from  the  said  John  Newion, 
the  seven  several  promissory  notes  hereinafter  mentioned, 
respectively  signed  by  the  said  John  Newion  and  Henry 
Fisher  Sloane,  being  the  amount  of  the  said  sum  of 
16,000/.,  the  money  agreed  upon  for  the  said  purchase,  and 
the  balance  of'  the  said  account,  stated  between  them  the  said 
Joseph  Beete  and  John  Newton  as  aforesaid,  together  with 
the  interest  on  the  said  sum  of  16,000/.  added  thereto  for 
the  time  the  respective  bills  have  to  run,  tnaking  in  the 
whole,  principal  and  interest,  20,800/.,  that  is  to  say. 


Joseph  Beete. 


Witness,  J.  Ward. 

John  Talbot. 


London,  10th  March,  1821. 

On  the  Ist  July,  1822.  We  promise  to  pay  to  Joseph 
Beete,  Esq.,  his  executors,  or  administrators,  at  the  house 
of  Messrs.  Sandbach,  Tinne,  and  Co.,  of  Liverpool,  the 
sum  of  960/.,  for  value  received  in  the  first  year's  instal- 
ment, as  expressed  and  specified  in  agreement  for  the  sale 
of  his  moiety  in  plantation.  Met  en  Meer  Zorg,  in  the 
^ony  of  Demerara,  to  John  Newton. 

John  Newton. 
H.  F.  Sloane. 

Same  date. 

On  the  Ist  July,  -1823.  We  promise  to  pay,  8cc. 
(The  case  then  proceeds  to  set  out  notes  in  the  same  form  for 
the  subsequent  yearly  instalments,  viz: — 960/.  in  1823, 
4160/.  in  1824,  3968/.  in  1825,  3776/.  in  1826,  3684/.  in 
1827,  and  3392/.  in  1828). 


IN    MICHAELMAS    TERM,    VIII.    GEO.    IV.  149 

Dr.  John  Newton,  'Esq.,  in  account  with  Joseph  Beete,  Cr.        1827. 


1821,  March  8. 

To  this  sum,  which  he 
ajSjeesto  pay  for  my  interest 
in  the  Met  en  Meer  Zorg 
plantation 


£. 


s. 


Beete 

V, 
BiDGOOD. 


25,000 


1821,  March  8. 

By  John  Newton's  in-  ^^ 
terest  in  debt,  due  to  us 
jointly  from  plantation, 
Vrees  en  Hoop,/  being  for 
1500/.  3s.  lOd.,  for  account 
made  out  to  the  Ist  May, 
1829,  the  same  reckoned  at 
10,000/.;  from  the  little 
prospect  at  present  of  its 
being  paid,  say  one-half  of 
the  latter  sum     ....      ^000 

By  this  sum,  being  the 
half  of  what  Mr.  Newton 
has  advanced  on  account  of 
Met  en  Meet  Zorg  estate 
from  his  private  funds   .     .    1000 

By  this  sum,  receiired  by 
Joseph  Beete,  from  Messrs. 
BaiUie,  Son,  and  Co.,  and 
charged  toMet  en  Meer  Zorg    3000 

By  balance   .    •    »    •    •  16000 


0 
0 


March  8.       To  Balance 
Witness  to  the  signing, 
John  Talbot. 


25,000      0 
16,000      0 


25,000      0 


London,  8th  March,  1821. 
JosEFH  Beete. 


The  interest  mentioned  in  the  several  promissory  notes 
B^  forth  at  the  foot  of  the  said  agreement  (and  of  which 
the  note  in  question  was  the  fourth),  was  after  the  rate  of 
6{*  per  cent^per  annum,  being  the  legal  interest  for  money 
in  the  said  colony  of  Demerara.  The  defendant  objected 
that  the  plaintiff  was  not  entitled  to  recover,  on  the  ground 
that  the  transaction  was  usurious ;  and  the  question  for 
the  opinion  of  the  Court  is,  whether  the  said  promissory 
Qote,  given  under  the  circumstances  above  set  forth,  is  void 
fenwury  or  not? 

If  the  Court  shall  be  of  opinion  that  the  said  promissory 
note  is  void  for  uspry,  a  verdict  is  to  be  entered  for  the  defend- 
^t;  but  if  not,  then  the  verdict  for  the  plaintiff  is  to  stand. 
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guilty  of  usury,  there  being  no  loan  or  forbearance.  The 
16,000/.  is  called  the  price  of  the  estate,  and  is  never 
considered  as  a  present  debt.     It  was  never  meant  to  be 


tuA  INTEREST,  scs  dcmmoges  intS- 
rStSf  whereas  erery  thing,  whether 
in  money  or  money's  worth,  which 
the  lender  receives  merely  for  the 
use  of  the  money,  is  according  to 
the  original  signification  of  the  term 
usury.  The  distinction  between 
the  two  contracts,  from  which  the 
lawfulness  of  receiving  hire  in  the 
one  case,  and  the  unlawfulness  of 
taking  usury  in  the  other,  is  infer- 
red, is  perhaps  more  apparent  than 
real.  Where  money  is  borrowed  for 
the  purpose  of  being  employed  in 
agriculture,  manufoctures,  or  com- 
merce, the  coin  or  notes  advanced 
are  merely  the  medium  by  which 
a  certain  portion  of  the  lender's 
capital  is  transferred  to  the  bor- 
rower, and  though  this  is  seen 
only  momentarily  in  the  form  of 
money,  it  continues  to  exist  in 
different  shapes,  under  the  con- 
trol of  the  borrower,  and  operating 
for  his  advantage  until  the  ter- 
mination of  the  loan,  at  which 
period  it  is  restored  to  the  len- 
der in  the  pecuniary  form  in 
which  it  was  originally  received. 
It  seems  difficult  to  say,  that  in 
this  case  the  borrower  has  not 
the  use  of  the  loan  during  the 
continuance  of  the  contract,  as 
beneficially  as  tlie  borrower  of  a 
waggon,  or  of  a  ship.  In  the  law 
of  England,  the  distinction  be- 
tween interest  and  usury  is  merely 
the  arbitrary  creation  of  positive 
law,  depending  simply  upon  the 
rate  or  amount  of  increase  re- 
served ;  and  it  is  immaterial  whe- 
ther the  calculation  proceed  upon 
the  principle  of  indemnity  or  of 
profit.      Thusj   the  reserving  of 


six  per  cent  by  a  lender,  who 
has  submitted  to  a  corresponding 
sacrifice  to  enable  him  to  make 
the  advance,  is  in  the  legal  accep- 
tation of  the  term,  lOKry,  though 
he  receives  strictly  quid  sud  inte- 
rest ;  whibt  5  per  cent,  reserved  by 
a  party  upon  a  loan,  whose  money 
would  otherwise  have  produced 
less,  or  have  lain  idle,  is  legal 
interest;  legal  usury,  depending 
upon  the  statute  (12  Atmef  c. 
16),  which  speaks  only  of  loan 
and  forbearance*  and  not  of  every 
species  of  remuneration  for  the  use 
of  money.  The  Court,  in  Bardayr. 
Walmslejff  necessarily  held,  that  a 
payment  by  anticipation  of  a  debt, 
not  yet  due,  was  not  within  the 
statute  ;  as  a  man  cannot  be  said 
to  lend  the  money  which  he 
pays  merely  in  discharge  of  his 
own  engagements,  or  to  forbear 
that  which  he  can  never  demand ; 
see  also  the  same  case,  5  £sp.  II, 
and  see  Masterman  v.  Cowrie,  3 
Campb.  488;  Kent  v.  Lewis,  1 
Campb.  177 ;  'Hutchinson  v.  P^^, 
4  Taunt.  810 ;  Aynsworth,  ex  parte 
4  Ves.  jun.  678 ;  so  if  the  dis- 
counter, or  party  who  advances 
the  money,  is  not  the  debtor,  the 
sum  deducted  from  the  principal, 
however  large,  does  not  make  the 
transaction  usurious,  unless  the 
discounter  holds  the  party  to 
whom  he  makes  the  advance, 
liable,  by  indorsement  or  other- 
wise, for  the  due  payment  of 
the  debt ;  in  which  case  the  trans- 
action is  considered  as  a  loan, 
and  not  as  the  purchase  of  a 
debt,  Rex  v.  E/l'u,  4  Price,  50- 
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paid  for  at  the  time,  but  by  instalments.  The  vendor  1827. 
might  have  secured  a  much  greater  sum.  Unless  the  g^^ 
CoQFt  is  of  opinion  that  this  was  a  pretended  sale,  this  _  v. 
cannot  be  usury.  In  Floyer  v.  Edwards  (a),  it  was  held, 
that  where  one  sold  goods  at  three  months'  credit,  but 
stipulated  that  in  case  the  money  was  unpaid  he  should  be 
allowed  a  halfpenny  per  ounce,  the  contract  being  found  to 
h^^bonajide  sale,  was  not  usurious.  In  Doe  dem.  Met' 
edf^.  Brown  {b),  where  A.  conveyed  premises  to  B,,  and 
at  the  same  time  agreed  to  repurchase  them  within  fifteen 
months,  at  a  considerable  advance,  it  was  held,  that  the 
contract  was  not  usurious,  unless  meant  as  a  cover  for  a 
loan,  which  was  a  question  of  fact  for  the  jury.  Here 
there  could  be  no  forbearance,  because  there  was  no  right 
tosae.  Nothing  was  due  until  the  time  when  the  pro- 
missory notes  became  payable. 

Patteion,  contra. — ^The  statute  (c)  being  abandoned,  the 
qnestioQ  is   now  simply  whether,  upon  the  sale  of  pro- 
perty in  this  country,  this  would  have  been  usury-     To 
ascertain  what  the  parties  meant,  the  Court  will  look  at 
the  construction  which  they  themselves  have  put  upon  the 
agreement.     The  six  per  cent,  is  expressly  called  interest, 
iK^t  purchase  money.     It  is  not  stated  that  the  sale  was  in 
consideration  of  20,0002.,  as  it  would  be  upon  the  con- 
stmction  now  sought  to  be  established.  The  parties  contem- 
plated an  immediate  conveyance.  They  state  16,000/.  to  be 
the  consideration  money.     {^Bayley,  J.    It  would  be  matter 
of  calculation  at  the  Stamp  Office.]  It  is  necessary  to  satisfy 
Ae  Court  that  there  was  a  forbearance  of  money.  If  the  sale 
^vas  for  20,000/.,  it  must  be  admitted  that  there  is  no  usury ; 
here  the  parties  chose  to  treat  it  as  amatter  of  account.  [Bay^ 
h>  J*  Could  either  party  have  insisted  upon  paying  or  re- 
^^^^fvag  the  money  before  thedays  on  which  it  was  payable  by 
the  notes  ?]  There  was  a  case  in  the  Commcni  Pleas,  in  which 
a  party  wanted  to  pay  before  hand,  having  borrowed  other 
woneyat  four  per  cent.,  and  being  bound  to  pay  five.   No 

(«)Cowp.  112.        (6)  Holt,  N.  P.  C.295.        (c)  14  Geo.  3,c.79. 
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Armstrong  applied  to  correct  the  sum,  for  which  the 
nominal  verdict  had  been  taken. 


case,  the  following  enumeration 
of  the  principal  decisions  in  the 
American  courts  on   the  subject 
of  usury  may  not  be'^uninteresting. 
First,  as  to  what  constitutes  usury, 
Mtisgrove  v.  Gibbt,  1  Dallas,  216; 
Rote  y.  Dkhentofiy  7  Johns.  Rep. 
196 ;   Bennett  v.  &nithf  15  Johns. 
Rep.  355;    Dunham  ▼.  Gould^  16 
Johns.   Rep.   367  ;     Eagleson  y. 
Shotweil,  1  Johns.  Cha.  Rep.  536 ; 
Anonymous,  2  Desaus.  Cha.  Rep. 
333;    Hamlin  y.    Fitch,  Kirby's 
Rep.  261  ;    Wadsworth  et  al  y. 
Champion,   1    Root's   Rep.   393; 
Kent  y.  Phelps,  2  Day*s  Rep.  483, 
S.  C.  4  Day's  Rep.  96 ;    Hutchin- 
ton  y.  Hotmer,  2  Conn.  Rep.  341 ; 
Cutler  y.  How,  8  Mass.  Rep.  257 ; 
Cutler  y.  Johnton,  8  Mass.  Rep. 
266 ;  Northampton  Bank  v.  Allen, 
10  Mass.  Rep.  284;    Broum  y. 
Brent,  1  Hen.  &  Munf.  550 ;  Pol- 
lord  y.  Bay  lor*  s  Deviuet,  4  Hen. 
&  Munf.  490 ;  Skipwith  ▼.  Gibton 
and'Jefferton,  4  Hen.  &  Munf. 
490 ;   Watkint  y.  Taylor,  2  Munf. 
424  ;    Bull  y.  Douglatt,  4  Munf. 
303;    West  y.  Belcher,  5  Munf. 
187;      Wintlow    y.    Dawttm,     1 
Wash.  Rep.;    Grovet  y.  Graret, 
1  Wash.  Rep.  1 ;  Glitnm  v.  New- 
ton,  1  Hayw.  Rep.  330  ;  Carter  v. 
Brand,  Cam.  &  Norw.    Rep.  23 ; 
Tardeveau  y.  Iw»  and  Smith,  Har- 
din*sRep.  175  ;  Hammortdv.  Alex- 
ander, iBihh's  Rep.  333 ;  Richard- 
ton    y.    Brown,   3    Bibb*s    Rep. 
207.    Secondly,  As  to  the  effect 
of  usury  upon. the  contract.  Where 
more  than  Ufl^tnterestis  included 
in  any  note,%Diid,  or  specialty,  the 
whole  cannot  be  recovered,  but  the 
plaintiff  is  entitled  to  the   just 
principal  and  interest     Wyoaffy. 


Longhead,  2   Dallas,  92.  So  the 
Court  will  order  a  defendant  to 
account  for  moneys  overpaid  ia 
pursuance  of  an  usurious  contract. 
Day  y.  Dunham,  2  Johns.  Chanc. 
Rep.  191  ;  and  a  creditor  will  not 
be  permitted  to  make  it  the  condi- 
tion of  a  loan  that  he  shall  receive 
a  compensation  for  his  services, 
Hine  v.    Handy,  1  Johns.  Cha. 
Rep.  6.    Sp  where  a  party,  instead 
of  lending  money,  gave  a  note,  and 
received    a    note    in    exchange, 
amounting  to  more  than  the  legal 
interest  for  the  time  the  note  bad 
to  niu ;  the  note  was  held  to  be 
void.  Dunham  v.  Gould,  1 6  Johns. 
Rep.  367;    S.  P.    Thompwn  v* 
Thon^fwm,  8  Mass.  Rep.  135.  But 
unless    usurious  interest  be  ori« 
ginally  reserved  by  the  contract,  a 
security  for  the  loan  of  monej 
upon  which  usurious  interest  has 
been  received,  is  not  void.    Gard- 
ner  v.  Flagg,  8  Mass.  Rep.  101 ; 
Thompton  v.  Woodbridge,  8  Mass. 
Rep.  256.   Chadbourn  v.    Watts, 
10  Mass.   Rep.   121.      (^Et  vide 
ante,  129).  Nor  will  including  the 
principal  in  one  security,  and  the 
mterest  in   another,  prevent  both 
from  being  avoided  as  forming  part 
of  the  same  transaction.    Jones  v« 
Witney,  1 1  Mass.  Rep.  74.   Maine 
Bank  v.    Butts,    9  Mass.    Rep. 
49.      But  if  a  security  void  for 
usury,  be    given    for    a  simple 
contract  debt,  it  is  no  discharge  of 
the  debt,  which    remains  good. 
Johnton  v.  Johnton,  11  Mass.  Rep. 
359.     A  judgment  rendered  by 
default,  on  a  contract  including 
usurious  interest,  cannot  for  that 
cause  be   avoided.     I^cAer  y. 
Goiwncm,  12  Mass.  Rep.  268«  See 
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Lord  TenterdbNji  C.  J. — ^We  can  add  nothing  to  the 

ferdict. 


also  Eimofidton    v.   King  et  al, 
Overton's  Rep.  4^5.  But  it  would 
seem  that  a  defendant  may,  to  a 
tat  facias  brought    to   revive  a 
decree  obtained  against  him  by  de- 
hxiltf  plead  that  the  original  con- 
tact was  usurious.  Lane  v.  EU^, 
4  Hen.  &   Munf.    504.     It  has 
been  said  also,  that  a  judgment 
opon  an  usurious  contract,  when 
made  the   consideration  for  ano- 
ther contract  is  neither  an  illegal, 
nor  a  void  consideration,  Bearce  v. 
Bmtow,  9  Mass.  Rep.  48.     A 
hold  fide  purchaser  under  a  sale, 
duly  made  by  virtue  of  a  power 
eontaioed  in  a  mortgage,  will  not 
hedected  by  usury  in  the  debt  for 
which  such  mortgage  was  given; 
Bartktt  et  alv,  Henry f  10  Johns. 
Rep.  185.  See  Mass.  Rep.  268. 
Thirdly,  as  to  the  relief  in  equity. 
A  ooort  of  Equity  will  not  relieve 
against  a  judgment  at  law  on  the 
ground  of  usury,  where  the  defend- 
ant neglected  to  avail  himself  of 
the  defence,  that  it  would  have 
heen  to  the  action  at  law,  and 
where  pending   such  action,    he 
Mglected  also  to  apply  in   due 
Kason  for  a  bill  for  discovery; 


Lansing  t.  Eddy,  1  Johns.  Chan. 
Rep.  49 ;  Thompson  v.  Berry  et  alj 
3  Johns.  Chan.  Rep.  395.  And 
in  giving  relief,  it  requires  the 
complainant  to  pay  all  that  may 
be  justly  due  on  the  transactions 
to  the  defendants,  after  stripping 
them  of  usury;  Anonymous,  2 
Desaus.  Chan.  Rep.  334.  And  he 
must  tender  or  bring  into  Court 
the  money  actually  lent,  and  law- 
ful interest  thereon,  before  an  in- 
junction will  be  granted  to  stay 
proceedings  at  law  on  the  usurious 
contract;  Rogers  v.  Rathbum,  1 
Johns.  Chan.  Rep.  367.  A  disco- 
very will  be  compelled  only  upon 
the  same  terms ;  Tupperv.  Powell, 
1  Johns.  Chan.  Rep.  439.  So 
where  the  bill  does  not  pray  a  dis- 
covery, but  is  filed  to  stay  pro- 
ceedings on  an  usurious  deed  of 
trust,  the  Court  ought  not  to  grant 
the  party  relief  against  the  usury, 
on  condition  of  his  paying  the 
principal  sum,  without  interest, 
but  should  altogether  enjoin  the 
trustee  from  selling  until  the  va- 
lidity of  the  contract  be  deter- 
mined ;  Marks  v.  Morris,  2  Munf. 
407. 


Etches  v.  Aldan. 

Action  on  a  policy  of  insurance,  bearing  date  22d    ,.^j^*!^.^^ 
_  r       J  . «.  /.  *"^P  ^^  freight 

February,  1826,  effected  by  the  plaintiff,  as  agent  for  one  and  charter  to 

JB.  for  a  voy- 
4*>tbe  probable  duration  of  which  is  eight  months,  at  100/.  per  month,  and  by  the 
^^*^party  JB.  is  to  make  the  advances  for  sailing  charges,  on  account  of  the  money 
P*7>ble  for  the  hire  of  the  ship,  miscalled  « freight;"  JB.  insures  300/.  with  C,  for 
nooey  advanced  on  sailing  chaises,  and  A.,  at  the  same  time,  insures  with  C.  400/. 
^fi^kt.  Upon  a  total  loss,  C.  is  not  entitled  to  consider  A,*s  policy  as  effected  on 
S'^  freight,  and  that  the  amount  being  800/.,  ii.  is  his  own  insurer  for  a  moiety  of 
^  risk. 
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Sharp,  for  400/.  on  the  Mary,  upon,  freight  on  a  voyage 
from  Gibraltar  to  Omoa,  during  her  stay  there,  and 
thence  to  her  port  of  discharge  in  Europe,  not  in  the  Bal* 
tic  or  Mediterranean,  with  leave  to  call  at  Oibraltxr  for 
any  purpose.  This  policy  was  subscribed  by  three  of  the 
directors  of  the  Patriotic  Assurance  Company  of  Ireland, 
of  which  company  the  defendant  was  a  member  {a),  at 
70s.  per  cent.,  to  return  95.  6d.  per  cent,  if  she  dischai^ed 
at  Gibraltar,  or  in  the  United  Kingdom.  The  first  count 
of  the  declaration  stated,  that  before  and  at  the  time  of 
the  loss.  Sharp  had  let  to  freight  and  chartered  the  said 
ship  tp  one  Aikin,  for  a  certain  term  agreed  upon  between 


(a)  By  5  Geo,  4,  c.  154,  inti- 
tuled, **  An  act  to  enable  the  Pa- 
triotic Assurance  Company  of  Ire- 
land to  sue  and  be  sued  in  the 
name  of  the  secretary  or  of  one  of 
the  members  of  the  said  company/' 
it  is  provided,  s.  1,  ''That  all  ac- 
tions and  suits  to  be  commenced, 
instituted,  or  carried  on  by  or  on 
behalf  of  the  said  company  or  part- 
nership, or  of  the  members,  part- 
ners, or  proprietors  interested 
therein  for  the  time  being,  against 
any  person  or  persons  (whether 
such  person  or  persons  is  or  are  or 
shall  then  be  a  member  or  mem- 
bers, partner  or  partners,  proprie- 
tor or  proprietors  of  or  in  the  said 
company  or  partnership  or  not),  or 
against  any  body  or  bodies  politic 
or  corporate,  shall  and  lawfully 
may  be  commenced,  instituted, 
and  prosecuted  or  carried  on,  in 
the  name  of  the  secretary  for  the 
time  being  of  the  said  company  or 
partnership,  or  in  the  name  of  the 
person  acting  or  officiating  as  such, 
or  in  the  name  of  any  one  member 
for  the  time  being  of  the  said  com- 
pany or  partnership;  and  all  ac- 
tions and  suits  to  be  commenced 
or  institoted  against  the  said  com- 


pany, shall  be  commenced,  insti- 
tuted, and  prosecuted  against  the 
secretary  for  the  time  being  of  the 
said  company  or  partnership,  or 
the  person  acting  or  officiating  as 
secretary,  or  against  any  one  mem,- 
ber  of  the  said  company  or  part- 
nership, as  the  nominal  defendant 
for  and  on  the  behalf  of  the  said 
company."     And   by  s.  8,  it  ia 
provided,  ''That  it  shall  not  be 
lawful  for  the  said  company,  or 
any  person  or  persons  on  behalf  of 
the  said  company,  in  any  manner 
to  stipulate,  contract,  or  agree  with 
any  person  or  persons  to  limit  or 
restrict  the  liability  of  the  members 
of  the  said  company,  or  any  of 
them,    or    to    make   any  special 
agreement  in  relation  to  the  extent 
of  the  liability  of  the  members  of 
the  said  company,  or  any  of  them, 
other  than  or  differing  from  such 
contracts  or  agreements  as  are  usu- 
ally made  between  general  partners 
in  trade,  and   others  contracting 
with  them,  except  so  far  as  suck 
contracts  and  the  remedies  for  en- 
forcing the   performance   of  the 
same,  are  effected  by  the  provisions 
of  this  present  act,  and  the  true 
intent  and  meaning  of  the  same." 
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tbem,  and  that  the  said  ship  was  and  remained  so  let  to  1827. 
freight  and  chartered,  from  the  time  of  making  the  policy 
nndl  and  at  the  time  of  the  loss,  at  and  for  certain  freight, 
therefore  payable  by  Aikinio  Sharp  ;  and  that  Sharp  was, 
at  the  time  of  the  making  of  the  policy,  and  from  thence 
until  and  at,  &c.,  interested  in  the  freight  so  payable  by 
itiin  to  Sharp,  as  aforesaid,  being  the  freight  so  insured 
88  aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the 
nine  and  amount  of  the  sum  so  insured  as  aforesaid,  and 
of  all  the  moneys  by  Sharp  ever  insured,  or  caused  to  be 
iiwired. thereon:  that  on  the  8th  of  October,  1825,  the 
said  ship  l>eing  so  let  to  freight,  and  chartered  as  afore- 
said, departed  and  set  sail  from  Gibraltar  aforesaid,  on 
her  said  voyage  to  Omoa  aforesaid,  and  afterwards,  to 
wit,  on  the  25th  day  of  December,  1825,  arrived  at  Omoa 
afoiesaid  ;  and  that  afterwards,  to  wit,  on  the  4th  day  of 
April,  1826,  the  said  ship  so  let  to  freight,  and  chartered 
88  aforesaid,  set  sail  from  Omoa  aforesaid,  towards  Gib- 
raltar aforesaid,  and  her  port  of  discharge  in  Europe,  and 
that  the  freight  on  the  said  ship,  so  being  let,  &c.,  in  case 
of  her  arrival  there,  would  have  amounted  to  a  large  sum 
of  money,  to  wit,  600/.  Then  followed  the  statement  of  a 
total  loss  by  the  perils  of  the  seas.  The  second  count 
stated,  that  the  policy  was  made  by  the  plaintiff  as  the 
^ent  of  Sharp,  and  for  his  use  and  benefit,  and  that 
plaintiff  did  receive  the  order  for,  and  effect  the  policy  as 
SQch  agent  as  aforesaid  ;  and  that  Sharp  was  at  the  time 
of  the  making  of  the  policy,  and  from  thence,  until,  &c., 
interested  in  the  freight  of  the  ship  for  the  said  voyage,  to 
theTalue  and  amount,  &c.  A  total  loss  was  then  stated,  as 
in  the  first  count.  The  third  count  differed  from  the  second^ 
in  stating  only  a  particular  loss  of  90/.  per  cent.  There  were 
^counts  for  money  lent,  money  paid,  money  had  and  re- 
^▼ed,  and  on  an  account  stated.  To  this  declaration  the 
defendant  pleaded  non  assumpsit,  and  paid  200/.  into  Court. 
Heafterwards  paid  into  Court,  a  further  sum  of  67/.  (a). 
(a)  The  defendant  considering  the  plaintifi^s  interest  insured  to  be 
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At  the  trial  before  Bayleify  J.,  at  the  last  assizes  for  the 
county  of  Lancaster  (a),  it  appeared,  that  on  the  same  day  on 
which  the  policy  declared  upon  had  been  effected,  another 
policy  had  been  effected  with  the  company  by  Aikin,  for 
350/.,  on  money  advanced  for  sailing  thurges,  at  and  from 
Gibraltar  to  Omoa,  during  her  stay  there,  and  thence  to 
her  port  of  discharge  in  Europe,  not  in  the  Baltic  or  Me- 
diterranean, with  leave  to  call  at  Gibraltar  for  any  purpose, 
and  to  discharge  and  take  on  board  wherever  she  might 
call  at  or  proceed  to.  Premium  70$.,  to  return  9s.  6d.  on 
discharge  at  Gibraltar,  or  in  the  United  Kingdom.  By 
charter  party,  10th  August,  1825,  Sharp  let  to  freight  and 
charter,  unto  Aikin^  the  schooner  Mary,  for  and  during 
the  term  of  six  calendar  months,  to  commence  and  be 
computed  from  the  day  she  should  sail  from  the  port  of 
Liverpool,  and  to  be  employed  by  Aikin  upon  such  lawful 
voyages  from  and  back  to  the  port  of  Liverpool  aforesaid, 
and  in  such  lawful  trade  as  he  might  direct  during  the 
said  term.  In  consideration  whereof,  Aikin  covenanted  to 
pay  Sharp  in  full  for  the  frieight  and  hire  of  the  said 
vessel  for  the  said  term,  at  and  after  the  sale  of  100/.  ster- 
ling per  month,  for  each  and  every  month  during  the  said 
term,  to  be  paid,  and  payable  free  of  interest,  commissioti, 
or  other  charge  whatsoever,  in  manner  following  (that  is 
to  say) :  the  sum  of  50/.  immediately  upon  the  sailing  of 
the  said  vessel  from  the  port  of  Liverpool  aforesaid,  as 
much  cash  as  might  be  from  time  to  time  required  and 
sufficient  to  pay  all  wages  and  sailing  charges  of  th^  said 


eight  months'  pay,  or  SCO/.,  and 
that  he  was  short  insured  for  one 
half,  and  the  defendant  liable  only 
for  half  the  loss,  appears  to  have 
deducted  270/.,  the  money  received 
for  wages  and  sailing  charges, 
from  800/ ,  the  total  amount  of 
the  gross  freight,  which  would 
leave  530/.  as  the  total  amount  of 
the  loss ;  and  he  paid  into  Court 
half  of  530/.,  or  265/.,  leaving 
in     dispute     135/.,    ue.    400/., 


less  265/.;  but  afterwards  find- 
ing that  the  period  between 
the  8th  of  October,  and  the  time 
of  the  loss,  was  two  days  short  of 
six  months,  and  being  apprehen- 
sive that  a  part  of  the  270/.  was  re- 
coverable back,  he  increased  hit 
payments  to  267/. 

(a)  Counsel  for  the  plaintiff, 
F.  Pollock  and  Tomluuon;  for  the 
defendant.  Brougham,  Parke,  and 
Cromptan. 
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Tessel;  aod  the  residue  of  sach  freight,  as  might  be 
doe  after  the  rate  aforesaid,  at  the  completion  of  each 
foyage  the  vessel  might  make ;  and  in  case  the  said 
fessel  should  be  absent,  or  detained  from  her  final  port 
of  Liverpool,  beyond  the  said  term,  then,  and  in  that 
cm,  the  said  Aikin,  his  executors  and  administrators, 
shoald  continue  to  pay  freight,  after  the  rate  and  in  man- 
ner aforesaid,  until  she  should  return  to  the  said  port,  an(l 
be  finally  discharged  and  given  up ;  and  if  the  said  vessel 
ibonld  be  finally  given  up  by  Aikin  to  Sharp  before  the 
expiration  of  the  said  term,  he,  the  said  Aikin,  would 
Derertheless,  pay  to  the  said  Sharp  the  sum  of  600/.,  in 
like  manner  as  if  the  said  vessel  had  been  employed  by 
Aikin  for  the  full  term  of  six  months;  and,  moreover, 
that  he  the  said  Aikin,  his  factors,  or  agents,  would  pay 
aU  port  charges,  quarantine  charges,  consulage,  pilotage, 
and  droyerage,  incurred  or  payable  during  the  continuance 
of  the  voyage.  By  an  agreement,  dated  10th  August, 
1825,  and  made  between  Sharp,  therein  described  as 
owner  of  the  Mary,  of  the  one  part,  and  John  Lilly,  master 
and  mariner,  of  the  other  part ;  after  reciting  that  Sharp 
bd  chartered  the  vessel  to  Aikin,  for  the  term  of  six 
calendar  months,  or  thereabouts,  and  that  Sharp  had,  on 
the  suggestion  and  recommendation  of  Aikin,  appointed 
iMljf  master  of  the  vessel,  at  the  pay  of  eight  pounds  per 
imih ;  and  that  it  had  been  agreed  between  the  parties 
thereto,  that  Lilly  should  find  a  suJKcient  crew  for  the 
veieel,  and  pay  himself  and  all  wages,  victualling,  sailing, 
and  other  incidental  expenses  (except  the  wear  and  tear  of 
the  vessel),  during  the  subsistence  of  the  charter ;  and  in 
consideration  thereof,  that  Sharp  should  pay  or  allow  to 
liSy  at  the  rate  of  45/.  per  month,  it  was  witnessed,  that, 
for  the  considerations  thereinafter  mentioned,  Lilly  agreed 
that  he  would,  at  his  own  expense,  during  the  subsistence 
^^ the  charter,  find  and  provide  a  sufficient  crew,  compe- 
tott  to  navigate  the  vessel,  and  all  provisions  and  stores 
^  might  be  requisite  and  necessary ,-  and  pay  all  wages 
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(including  his  own),  and  all  sailing  and  other  charges  and 
expenses  incident  to  the  vessel  during  the  charter  (except 
stich  as  were  occasioned  by  damage  to,  or  wear  or  tear  of, 
the  vesselj ;  and  should  indemnify  Sharp,  and  also  the 
yessel,  from  and  against  all  claims  and  demands  for,  or  on 
account,  or  in  respect  of,  the  crew,  provisions,  stores,  sail- 
ing, and  other  expenses  aforesaid,  during  the  subsistence 
of  the  charter.  In  consideration  whereof  Sharp  agreed  to 
pay  Lilly  at  the  rate  of  45/.  per  month,  and  so  in  propor- 
tion for  a  less  time  than  a  month,  for  each  month  during 
the  subsistence  of  the  charter  (a). 

The  Mary  sailed  from  Liverpool  on  the  16th  of  August, 
1825,  arrived  at  Gibraltar  on  the  16th  of  September,  and 
discharged  her  cargo  there  on  the  8th  of  October.  On  the 
20th  of  October  she  sailed  from  Gibraltar,  with  a  compe- 
tent master  and  a  sufficient  crew,  and  in  every  respect 
staunch  and  provided  for  her  intended  voyage  for  Omoa, 
where  she  arrived  on  the  25th  of  December,  and  imme- 
diately discharged  her  cargo.  She  then  immediately  com- 
menced taking  on  board  another  cargo  for  Gibraltar ;  and 
having  completed  her  loading,  and  being  manned,  £ttaunch^ 
and  provided  as  aforesaid,  sailed  for  Gibraltar  on  the  4ih 
of  April,  1826 ;  and  on  the  6th  of  April,  1826,  whilst  pro- 
ceeding on  her  said  last-mentioned  voyage,  she  was  totally 
lost  by  the  perils  of  the  seas.  The  time  which  the  voyage 
from  Gibraltar  to  Omoa,  and  back  to  Gibraltar,  including 
the  loading  and  discharge  there  and  at  Omoa,  would  have 


(a)  As  to  the  question,  whether 
advances  made  by  the  freighter  form 
part  of  the  freight,  and  constitute  an 
insurable  interest,  see  De  Silvale 
T.  Kendall,  4  M.  &  S.  37 ;  Marir 
field  V.  Maitland,  4  B.  &  A.  582 : 
and  as  to  the  conflicting  rights  and 
liabilities  of  insurers  upon  ship, 
and  insurers  upon  freight,  see  Cate 
T.  Davidton^  5  M.  &  S.  79,  where 
it  was  held  by  the  Court  of  King's 
Bench,  that  when  ship  and  freight 


were  abandoned  to  the  respective 
underwriters,  the  freight  earned 
upon  recapture  belonged  to  the 
underwriters  upon  ship;  which 
judgment  was  affirmed  in  error, 
2  Bro.  &  B.  379.  And  see  a  ge- 
neral investigation  into  the  prin- 
ciples of  indemnity  with  regard  to 
insurance  on  ship  and  freight 
in  Benecke,  On  the  principle  of 
indemnity  in  Marine  Insuranc^ 
chap.  2. 
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occopied,  if  the  vessel  had  not  heen  lost,  is  fairly  computed         ^827. 
at  eight  months,  from  the  8th  of  October,  1826,  to  the  8th       e^^ 
of  June,  1826.     Sharp  was  interested  to  the  extent  of  the  «• 

At  t>  A  jj 

whole  amonni  of  the  freight,  which  accrued  due,  or  which 
could  have  accrued  due  under  the  qharterparty.    After  the 
iDsorance  declared  upon  was  effected,  the  master  of  the 
said  vessel  received  from  Aikin,  or  his  agents  at  Omoa,  for 
wages  and  sailing  charges,  which  became  due  to  the  said 
Sharp  from  the  said  Aikin,  in  respect  of  the  said  voyage 
iiom  Gibraltar  to  Omoa,  and  back  to  Gibraltar  (including 
loadings  and  discharges  aforesaid),  the  sum  of  270/.,  being 
at  the  rate  of  45/.  per  month,  from  the  8th  of  October  to 
the  time  of  the  loss,  and  being  the  rate  stipulated  in  the 
agreement  between  Sharp  and  the  master  {Lilly).    On 
iitdn^s  policy  the  company  had  paid  210/.     Aikin  being 
caDed  as  a  witness  for  the  plaintiff,  stated,  that  he  went 
with  the  plaintiff  to  Reynolds,  the  agent  of  the  company, 
and  effected  the  insurance  for  350/.,  at  the  same  time  that 
the  plaintiff  effected  the  policy  declared  on,  and  that  the 
witness's  policy  was  on  money  advanced  for  sailing  charges ; 
Aat  witness  and  plaintiff  stated  to  Reynolds,  the  com- 
pany's agent,  with  whom  both  insurances  were  effected, 
the  particulars  of  the  original  charter,  and  that  witness 
had  to  pay  100/.  a  month ;  that  they  entered  into  a  calcu- 
lation, by  which  it  appeared  that  the  voyage  would  extend 
to  eight  or   nine  months,    and  that,  after    the  sailing 
<laiges,  witness  would  have  to  pay  a  balance  of  400/.  or 
450/.  to  Sharp  on  safe  arrival,  and  that  Reynolds  perfectly 
understood  the  calculation.     On  the  part  of  the  defendant 
it  was  proved,  that  on  a  general  policy  on  freight,  it  was 
Qsnal  to  pay  losses  without  reference  to  deductions  for 
saiKog  charges  (a). 

(«)  In  Stevens  on  Average,  3d  fireight-list,  covered  with  the  pre- 

^  173,  it  is  said,  ^  on  an  open  mium,  &c.    It  is  said  by  some, 

P<^  on  frei^t,  the  interest  is,  ac-  that  the  interest  in  freight  ought 

^^ofding  to  the  practice  at  Lloyd's,  to  be  that  sum,  and  no  more,  which 

the  amount  of  the  manifest,  or  the  owner  calculates  on  receiving, 

M  2 
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For  the  defendant  it  was  contended,  that  evidence  of  the 
policy  effected  by  Aikin  ought  not  to  be  received ;  that  the 
testinaony  of  Aikin  ought  not  to  be  admitted  to  control  the 
written  document  declared  upon;  and  lastly,  that  upon 
the  legal  evidence  in  the  cause,  the  loss  was  covered  by 
the  money  paid-into  Court,  inasmuch  as  the  policy  effected 
by  the  plaintiff  must  be  understood  to  be  upon  gross 
freight,  and  that,  consequently,  he  was  his  own  insurer  for 
the  difference  between  the  400/.  insured,  and  800/.,  the 
amount  of  such  gross  freight.  The  learned  Judge  over- 
ruled these  objections,  and  directed  a  verdict  in  favour  of 
the  plaintiff  for  the  full  amount  of  the  sum  insured,  being 
of  opinion,  that  as  the  policy  was  a  contract  of  indemnity, 
in  the  case  of  an  insurance  upon  freight,  the  amount  in- 
sured, and  at  risk,  was  that  net  sum,  which  the  plaintiff,  at 
the  termination  of  the  voyage,  would  have  put  into  his 
pocket,  after  deducting  all  sailing  expenses  (a).  Leave 
was,  however,  given  to  the  defendant  to  move  to  enter  a 
nonsuit,  or  for  a  new  trial.  .  • 


Brougham  now  moved  accordingly.  400/. was  insured ; 
the  amount  of  the  risk  was  800/.,  leaving  the  plaintiff  his 
own  insurer  as  to  a  moiety,  and  money  was  paid  into 
Court  upon  that  principle  (6).  The  gros^  freight  was  800/., 
fMid  the  plaintiff  says,  that  seamen's  wages,  8lc.,  are  to  be 
deducted  from  his  half,  and  that  the  defendant,  therefore, 
ought  to  pay  the  whole  sum  insured.  Aikin  was  called  by 
the  plaintiff,  and  permitted  to  prove  calculations  entered 
into  at  the  time  when  the  policy  was  effected,  in  order  to 
shew  what  was  intended  by  the  parties  in  using  the  word 
*'  freight."  [Lord  Tenterden,  C.  J.  The  sum  which  the 
witness  paid,  he  improperly  called  freight.  The  "  freight" 
for  which  this  insurance  was  made  by  the  plaintiff,  was 


in  case  the  ship  is  lost;  that  is  all 
he  loses.  But  the  practice  is  as 
before  stated ;  and  it  is  probable  it 
will  xemain  so,  unless  the  law  shall 


decide  otlierwise." 

(a)  See  Valin,  2d  vol.,  200, 201, 
edit.  1761 ;  pott,  165  note  (a). 

(6)  AnU,  159  (a). 
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noDey  which  he  was  to  receive  from  Aikin  for  the  hire  of 
the  ship.  Bayley,  J.  A  common  policy  on  freight  would 
co?er  sailing  charges  (a).  Here  another  policy  was  effected 
at  the  same  time].  The  terms  of  the  contract  ought  not 
to  be  imported  from  another  instrument.  It  was  shewn 
to  be  the  universal  usage  to  settle  upon  the  gross  freight. 

Lord  Tenterdbn,  C.  J. — Here  there  was  another  po- 
licy for  the  express  purpose  of  meeting  the  outgoings. 

Batlet,  J. — It  was  a  plain  explanation  at  the  time  of 
the  species  of  interest  to  which  the  insurance  was  to  apply. 
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(c)  rtde  mUe,  163  (a). 

{h)  And  see  WUson  y.  Royal 
lidL  Au.  Coti/^.f  2Campb.626; 
Potftier,  Traits  du  corUrat  d'Assu- 
rmt^  chap,  1,  sec.  2,  no,  36  et 
39;  Davidson  V.  Walmetky  1  M. 
fc.S.  313 ;  Atty  y.  Undo,  1  N.  R. 
)36;  Gibbon  y.  Mendei,  4  B.  & 
A.  17;  Sievent  (on  Average,  61 , 
tjt  says,  ''  some  persons  hold,  I 
Jtresune  on  the  authority  of  the 
Digest,  (Dig.  ad  Leg.  Rhod.  1, 
%  s.  3.  Ord.  Ph.  2/  art.  7 ;  Vinn. 
IB  Peck.,  &c.)»  that  not  only  the 
vigei  but  the  provisions  ought  to 
be  deducted  from  the  freight,  and 
a  learned  and  excellent  writer 
before  quoted,  appears  to  be  of 
(ius  opinion  (Abbott,  part  3,  ch.  8, 
lecL  10) ;  for  in  a  proformd  state- 
ment given  of  a  general  average 
daim,  he  deducts  tile  wages  and 
victuals  from  the  freight,  and  this, 
<)MMgh  the  ship  is  supposed  to 
bave  sailed  from  Portsmouth,  and 
to  hare  put  into  Ramsgate  in  dis- 
tress. No  satisfactory  reason  can 
be  given,  why  the  ship's  provi- 
no&s,  which  are  part  of  the  ship's 
stores,  should  be  deducted  from 
^  freight;  what  is  expended 
^  them,  9M  I  have  endeavotiied 


Rule  refused  (6). 

to  shew,  ought  to  be  deducted 
from  the  original  value  of  the  ship, 
and  not  from  the  amount  of  the 
freight"  The  passage  in  the 
Digest  here  referred  to,  seems  to 
be  the  following : — **  liidem  agi* 
tatum  est  an  etiam  vestimentorum 
ci^usque  et  annulorum  dutimatio 
fieri  oporteat?  Et  omnium  visum 
est,  nisi  si  qua  consumendi  causd 
imposita  forent,  quo  in  numero  es- 
sent  cibaria,  eo  magisquod  si  quando 
ea  defecerint  in  navigatione,  quod 
quisque  haberet  in  commune  conr 
ferret,  Dig.  Lib.  14,  Tit.  2,  Leg.  2^ 
sec.  2J*  The  same  principle  is 
confirmed  and  extended  in  tlie 
Ordonnanee  de  la  Marine,  Liv.  3, 
Tit.  8,  An.  11,  ''Les  munitions  d& 
guerre  et  de  louche,  ni  les  layers  et 
hordes  des  matelots  ne  contribuC" 
ront  pomt  aujet,  et  n^anmoins  ce 
qui  en  sera  jetti  sera  payi  par  con^ 
tribution  sur  tous  les  autres  effllts* 
The  non-liability  of  these  matters 
to  contribution  in  case  of  general 
average,  does  not  appear  to  have 
any  connection  with  the  propriety^ 
of  considering  them  as  a  deduction 
out  of  freight,  whenever  freight 
becomes  the  subject  of  general 
averageit  or  (as  is  allowed  by  the 
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Etches 

V. 

Aldan. 
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-*=  ""  .£-.... -T"    .'.I.       7.i»:  iiir:r.  uKfrfjiuxi  v:ii  it-v.-r  rdmed  on 


.i  r.^  »iMnJiu'*  iniiM^.  T'luf'?  vni>  lo  *»*'at;uce  chat  the 
i.:jir*;ii»/:  liift  f  .!(•  liui  *v«tr  net  lurm;  i  "jerod  of  two 
■rtir*  ■ir.-.ruK  *.,  riiR  iirr.il  or*  ■:;ii*  :niu: :  '^uc  :t  was  proved 
*hai  -t  -Via  ^^riy^i/uily  poRflibd;  iLuaz  "uey  ant^hc  hare  met. 
Lmirt  fh^ar  rir/*.iim«tanr,/»H,  it  wis  coo  tended  on  the  part 
.if  fhr  fIrfrFi/J;int,  that  th«»  action  wis  net  maintainable, 
inaRiniirh  aa  th(^.  plaintitTri  daughter,  be:ng  a  married 
wonuin,  nnH  UMfi  at  any  moment  to  bo  claimed  by  her 


< 
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husband^  was  not  competent  by  law  to  enter  into  any 
contract  of  hiring  and  service  with  her  father,  and  could 
not  in  point  of  law  be  regarded  as  a  servant,  so  as  to  give 
the  plaintiff  a  right  to  her  services,  and  to  support  his 
allegation  of  servitium  amisit.  The  learned  Judge  over- 
roled  the  objection,  but  reserved  the  point,  and  the  plain- 
ti£f  obtained  a  verdict,  with  10/.  damages,  with  leave  for 
the  defendant  to  move  to  enter  a  nonsuit. 
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Jessapp  now  moved  accordingly,  and  renewed  the  objeo- 
tion.  The  plaintiff  cannot  maintain  this  action,  unless 
his  daughter  was  legally  his  servant,  at  the  time  when  the 
leduction  took  place.  Now,  the  daughter  being  a  mar- 
ried woman,  liable  at  any  moment  to  be  removed  from  her 
fiUher's  house  by  her  husband,  and  to  be  subjected  to  the 
marital  control,  was  not  sui  juris,  or  competent  to  enter 
into  any  contract  of  hiring  and  service.  She  did  nott 
therefore,  stand  in  the  legal  relation  of  servant  to  her 
&ther,  in  which  case  the  latter  had  no  right  to  her  ser- 
vices, and  cannot  maintain  an  action  for  the  loss  of  them. 
No  wages  were  paid  by  the  father  to  the  daughter,  which 
18  a  circumstance  in  itself  almost  conclusive  to  shew  that 
the  relation  of  master  and  servant  did  not  subsist  between 
them.  Then  as  the  plaintiff  cannot  recover  for  the  loss  of 
service,  neither  can  he  for  the  expenses  incurred  by  the 
birth  of  the  child,  for  he  was  not  liable  to  pay  them,  but 
the  husband,  who  it  was  proved,  might  have  had  access  to 
his  wife  at  any  period  during  their  separation,  and  who 
must  therefore,  in  the  eye  of  the  law,  be  presumed  to  be 
the  father  of  the  child.  The  relation  of  parent  and  child 
will  not  avail,  unless  there  is  a  bona  fide  relation  of  master 
and  servant  subsisting;  for  a  parent,  in  that  character 
merely,  cannot  support  an  action  for  the  seduction  of  his 
daughter,  as  has  been  repeatedly  decided  {a)  :  but  a  mas- 
ter, in  that  character  merely,  though  he  does  not  stand  in 


(a) See  9  Co.  Rep.  113  a.;  Sir 
T.  Raym.  259;  5  East,  45;  2 
T.  R.  168;  5  T.  R.  360;  Feake, 


N.  P.  C.  233 ;  3  Burr.  1878 ;  2 
Chit  Rep.  260 ;  1  Smith  333. 
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1827.  the  relation  of  a  parent,  may  maintain  an  action  for  de- 
bauching his  servant  (a),  because,  the  very  gist  of  the 
action  is  the  loss  of  nervice,  and  it  is  maintainable  only  in 
respect  of  the  injury  thereby  sustained  by  the  master. 
The  present  case  presents  a  perfectly  new  question,  and 
one  that  seems  worthy  of  grave  and  deliberate  conside- 
ration. The  two  cases  which  come  the  nearest  to  the 
present,  are  those  ol  Irwim  v.  Dearman  {b),  and  Edmonson 
V.  MacheU{c\  the  latter  of  which  was  cited  in  the  former. 
It  was  bdd  in  the  first  that  in  an  action  on  the  case  for  the 
seductioD  of  an  adapted  daughter,  and  servant,  increased 
damages  might  be  given  on  the  ground  of  the  servant's 
being  the  adopted  daughter  of  the  plaintiff:  and  in  the 
latter,  that  an  amni,  being  in  loco  parentis,  might  maintain 
trespass  for  assaulting  her  niece  and  servant.  But  in 
both  those  cases,  it  was  clearly  made  out,  that  the  injured 
party  was  acting  bend  fide,  in  the  capacity  of  servant  to 
the  plaintiff,  and  was  capable  of  entering  into  an  engage- 
ment for  that  purpose :  here  there  was  no  bond  fide  rela- 
tion of  master  and  servant  in  point  of  fact,  and  the 
daughter  was  not  capable  of  contracting  such  a  rela- 
tion in  point  of  law.  The  argument  of  the  present 
Lord  Chief  Justice  of  this  Court,  then  at  the  bar,  in 
Irwin  V.  Hearmant  deserves  great  weight.  He  urged 
**  that  the  allowing  an  action  of  this  description,  even  by 
a  legitimate  parent,  was  an  anomalous  case;  as  en- 
abling one  person  to  recover  damages  for  injury  done 
to  another :  and  the  extension  of  the  remedy  to  an  action 
by  an  aunt  with  whom  the  niece  was  living,  was  very 
much  doubted  at  the  time.  At  least,  that  could  not  be 
oallod  into  precedent  for  a  further  extension  of  the  prin- 
olplo.''  Now,  to  allow  the  present  action,  will  be  a  still 
groatcr  anomaly,  and  will  be  to  extend  the  principle  far 
boyond  that  case,  because  it  will  be  giving  the  remedy  to 
ft  fkthar  whose  parental  rights  and  liabilities,  quoad  his 
dnughtor,  have  all  merged  in  her  husband,  who  is  the  only 

(n^   0«t  Style,  398 ;    Peake's,         (6)  11  Easf,  23. 
Ni  K  C«  bn.  (c)  2  T.  R.  4. 
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person  liable  for  the  acts?  and  bound  to  protect  the 
interests  of  his  wife.  The  result,  besides,  will  be  manifestly 
Qojust;  for  as  the  defendant  is  clearly  liable  to  the  hus- 
band in  an  action  for  criminal  conversation,  the  effect  of 
holding  this  action  maintainable,  will  be  to  impose  upon  a 
man  two  several  fines^  payable  to  two  several  parties,  for 
one  and  the  same  offence.  It  is  submitted,  that  to  do  this 
will  be  going  further  than  the  courts  have  ever  yet  gone, 
and  that  the  point  ought  at  least  to  undergo  discussion,  be- 
fore so  important  a  decision  is  arrived  at. 
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Lord  Tenter  DEN,  C.  J. — I  am  of  opinion  that  this 
action  is  maintainable.     It  is  a  very  common  circumstance 
in  this  country,  for  married  women  to  earn  a  subsistence 
apart  from  their  husbands,  by  hiring  themselves  as  domes- 
tic servants  in  various  capacities.     I  am  not  aware  that 
their  ability  to  do  so  has  ever  been  questioned ,  and  it 
might  be  productive  of  great  inconvenience  if  it  were ;   for 
in  the  humbler  walks  of  life,  it  may  often  be  necessary  for 
the  husband  and  wife  to  seek  their  maintenance  in  separate 
services.    Where  a  married  woman  enters  into  a  contract 
of  hiring  and  service  apart  from  her  husband,  she  never- 
theless continues  subject  to  his  control,  and  the  contract 
may  be  defeasible  by  him,  by  his,  at  any  moment,  chusing 
to  renew  the  exercise  of  his  marital  rights.    That  may  be 
the  case  quoad  the  husband ;   but  it  by  no  means  follows 
that  the  rule  would  extend  to  third   persons,  especially 
wrongdoers,  and  that  they  should  be  allowed  to  say  that 
such  a  contract  is  void.    Here  the  wife  was  performing 
the  duties  and  filling  the  character  of  a  domestic  servant. 
It  is  said  that  she  received  no  wages.     In  money  certainly 
she  did  not;    but  wages  do  not  necessarily  consist  in 
money  payments :    and   as  she  and   her  children  were 
maintained  by  her  father,  I  think  she  did  receive  such  a 
compensation  for  her  services  as  may,  under  the  circum- 
stances of  this  case,  be  fairly  considered  as  wages.     I 
agree  that  the  contract  between  the  wife  and  her  father, 
would  not  have  been  binding  as  against  the  husband,  if  he 
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.1  zanspt  noDcr  to  repudiate  it  by  resamiDg  his  marital 
^i25 :  -XL  .  -jiinK  It  was  binding  as  against  a  stranger 
:u.  ^  •rims^rtuer.  ind  that  it  does  not  lie  in  the  month  of 
-^  ^iiscsxAai.  ^ao  is  a  stranger  and  a  wrongdoer,  to  set 
-  -at  :irma:^  jf  such  a  contract  as  a  defence  to  an 
-w'ja  .ii  :se  ^reseat  Upon  this  short  ground,  I  am  of 
jsES^a  zixL  :2e  Tterict  was  right,  and  that  we  ought  not 
■.::e  Txie  aow  nriTed  for. 


-e  -cctr  ."uii^e*  juncorred. 

Rule  refused. 


Xo^-::.-  r.  Roasb,  and  others. 

IT^xH^^  V^.    Hie  iecianicion  stated  that  defendants,  on 
;!«:     u:.  ui%.  1>L1.  -«ich  ibrce  and  arms,  broke  and  entered 
^■.o     ::%    jAXui%iueu  oioiety  of  two  water  corn-mills,  &€., 
^^:iws,  .sc..   11  :qv  pttnsii  oi  Godalming,  in  the  county  of 
*     's^:  '^« .  oiu  U2cu  dsxd  tiiec«eit!Cted,  expelled,  &c.,the plain tif 
>,>x«a  .:i»  xwKaMutt,  iistf.  occupation,  and  enjoyment  uere- 
«  ^\4  <tf^v   iuu  :oauauc!U  Iiim  so  ejected,  expelled,  i^., 
:-..;      Vfc  .^\ftx  -Vca  >tpcember,  I>2t>,  and  during  aK  that 
.:^     .c  c    .<r»,    "au,  and  rvcttived,  to  the  use  of  them, 
.:v  <<iv.    ti<fn«ii:^  -ui  :ne  i^Hiues  and  profits  of  the  ^d 
.  «.  •.^'c^;,  jtv!ct%  Ji  uie  said  tenements,  bein^   of  creat 
rtr^^v...  CA^TV    ;uuc,  :o  '•%!£,  x,c.,  whereby  the  plaintiif,  dorms:  all 

.r*    .*^*    v*    -^   *^"*  Aibresaid,  not  only  lost  and  was  deprived  of  the 
'-•  *!.«.«  >«uv«  and  prudts  of  the  said  undivided  moiety,  but  was 

!!!  ^.I^^*  :un.^  and  obliged  to  lay  out  and  expend,  and  did  neces- 
?^r;iy  lay  out  and  expend,  divers  large  sums  of  money, 
amounting,  &c.,  in  and  about  the  recovery  of  the  said  un- 
divided moiety.     Pleas ;  first,  not  guilty ;   secondly,  not 
%^cwvv^»        ^^uilty  within  six  years;  thirdly,  actio  non;  because,  they 

.C.4vvap%»4.  ••i^Ai  th<  writ  of  error  was  returnable  before  judgment  was  given  in 

w«^Nt  Wv.  liut  ai\er  the  giving  of  the  iudgment,  below,  the  record  was  brought 

iw  V.  "^  ^y  *inue  of  writ  of  error.    Held :  tnat  it  was  sufficient  in  support  of  the  issue 

..^V4   ■f'^«  '^^  traT«r*e,  to  prove,  by  the  return  to  the  writ  of  error,  that  the  transcript 

■*^v  'hv«^^i  t«w  this  Court  after  the  taxation  of  costs  in  C.  P. 

*'i  .u^^iton  the  plaintiff  may  recover  the  costs  of  the  reversal  of  a  judgment  in  eject- 
.^^^^nHj^Mteduir,  as  between  attorney  and  client. 


>■•* 


V -"<<<*    *»'^       *** 
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say,  that  heretofore,  to  wit,  in  Trinity  term,  in  the  67th 
year  of  the  reign  of  his  late  majesty,  king  George  the  3rd,       n^^J^ 
in  the  court  of  his  said  late  majesty,  before  the  Right  Ho-  ^' 

nourable  Sir  Vicary  Gibbs,  Knight,  and  his  companions, 
then  his  majesty's  Justices  of  the  Bench,  at  Westminster, 
iD  the  county  of  Middlesex,  the  said  plaintiff  impleaded 
the  said  defendants  and  one  Elizabeth  Roake,  since  de- 
ceased, in  a  certain  plea  of  trespass  and  ejectment  of  farm, 
upon  certain  supposed  demises  made  by  the  said  plaintiff 
and  one  William  Atkinson  to  John  Denn,  for  the  recovery 
of  certain  supposed  terms  then  to  come,  of  and  in  the  very 
same  identical  -one  undivided  moiety,  of  and  in  the  same . 
identical  two  water  com  mills,  8cc.,  in  the  declaration  in 
this  suit  mentioned,  and  for  the  very  same  identical  tres^ 
passes  in  the  said  declaration  in  this  suit  mentioned:  and 
such  proceedings  were  thereupon  had  in  the  said  Court  of 
our  said  lord  the  king  of  the  Bench  at  Westminster,  afore- 
said, in  that  plea,  that  afterwards,  to  wit,  in  Trinity  term,  in 
the  6th  year  of  the  reign  of  our  lord  the  now  king,  upon  all 
and  singular  the  premises  being  seen,  and  by  the  said  jus- 
tices there  fully  understood  ;  it  appeared  to  the  said  justices 
there,  that  said  defendants  and  said  E.  R,,  since  deceased, 
were  not,  nor  were  any  or  either  of  them  guilty  of  the  tres- 
passes and  ejectment  laid  to  their  charge,  or  any  part  thereof 
in  manner  and  form  complained  against  them ;  and  it  was 
therefore  considered  in  and  by  the  said  Court  that  the  said 
John  Denn  should  take  nothing  by  his  said  writ,  but  be  in 
mercy  for  his  false  complaint  against  thjs  said  defendants 
and  the  said  E.  JR.;  and  that  said  defendants  and  said 
£.    R.   should  go  thereof  without  day.    And  it  was  fur- 
ther considered  in  and  by  the  said  Court,  that  they,  the 
said  defendants  and  the  said  E.  J2.,  should  recover  against 
the  said  John  Denn  176/.  5s,  for  their  costs  and  charges, 
by  them  laid  out  about  their  defence,  in  that  behalf,  by  the 
said  Court  of  our  said  lord  the  king  of  the  Bench  adjudged 
to  them  the  said  defendants  and  the  said    E.  £.,  with 
their  assent,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided ;  whereof  the  said  John  Denn  was 
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1827.  convicted  (a),  as  by  the  record  aqd  proceedings  thereof 
still  remaining  in  the  said  Court  of  our  said  lord  the  now 
king  of  the  Bench,  at  Westminster,  will  more  fully  and  at 
large  appear,  which  said  judgment  still  remains  in  full 
force  and  effect  y  not  reversed,  satisfed,  or  made  void.  And 
this,  &c.y  verification  by  the  record  and  prayer  of  judg- 
ment. The  fourth  plea  differed  from  the  third,  in  omit- 
ting the  words  in  italics  (6).  Replication,  joining  issue  on 
the  first,  and  taking  issue  on  the  second  ;  and  as  to  the 
third  plea  precludi  non — ^because,  protesting  that  the  said 
last-mentioned  plea  and  the  matters  therein  contained  are 
wholly  insufficient  in  law ;  protesting  also,  that  the  said 
plaintiff  did  not  implead  the  said  defendants  and  the  said  E. 
JR.  in  the  said  plea  of  trespass  and  ejectment  of  farm,  in  the 
said  third  plea  mentioned,  for  the  very  same  identical  tres-' 
pass  and  ejectment,  as  in  the  declaration  in  this  suit  men- 
tioned, in  manner  and  form  as  the  said  defendants  have  above 
in  their  said  third  plea  in  that  behalf  alleged :  for  replication 
in  this  behalf  the  said  plaintiff  saith,  that  after  the  giving 
of  the  said  judgment  in  the  said  third  plea  mentioned,  and 
before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on  the 
13th  day  of  June,  in  Trinity  term,  in  the  sixth  year  of 

(a)  This  appears  to  be  an  extra-  negative  A.*s  right ;  supposing  the 

ordinary  plea.   It  assumes  that  A.^  judgment,  whether  for  or  against 

a  plaintiff  in  trespass  quare  dau-  B.,  were  not  wholly  immaterial  or 

sum  fregity  may  be  barred  by  a  irrelevant,  as  being  re*  inter  alw$ 

judgment  against  B.,  a  party  claim-  octa, 

ing  to  be  entitled  to  recover  da-  (fi)  The  fourth  plea,  by  omitting 
mages  in  respect  of  the  same  tres-  to  aver  the  identity  of  the  tres- 
pass, as  lessee  of  A ;  whereas,  if  passes,  seems  to  be  still  less  lele- 
A.  is  entitled  to  recover  in  respect  vant  than  the    third  plea, 
of  an  injury  done  to  hU  possession  The  omission  of  the  eat  inde  sine 
of  his  own  moiety,  it  is  evident,  ^^»  appears  to  be  immaterial, 
that  no  other  person  could  have  As  to  the  omission  of  the  aver- 
been  entitled  to  sue  in  respect  of  ment, "  that  the  judgment  remains 
possession  of  that  moiety  during  in  force,"  see  Bell  v.  Bolton,    1 
the  same  period.    Besides  which,  Lutw.  450 ;  1  Wms.  Saund.  330. 
the  possession  of-4.is  admitted  by  n.(5);  Com.  Dig.  Pleader,  2  W 
the  plea.    The  judgment  against  12,  where  Lutw.  600  {Denton   v. 
B.,  therefore,  is  perfectly  consistent  Evans),  is  cited,  in  the  report  of 
with  A.*s  right  of  action  ;  whereas  which  case,  however,  nothing  ap- 
a  judgment  in  favour  of  B.  would  pears  upon  this  point. 
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the  reign  of  our  said  lord  the  now  king,  the  record  and 
proceedings  in  the  said  third  plea  mentioned,  were  brought 
into  the  Court  of  our  lord  the  now  king,  before  the  king 
himself  at  Westminster  aforesaid,  by  virtue  of  a  certsua 
writ  of  our  said  lord  the  king,  for  correcting  errors  therein. 
And  such  proceedings  were  thereupon  had  in  the  said 
Court  of  our  said  lord  the  king,  before  the  king  himself 
at  Westminster  aforesaid,  that  afterwards  and  before  the 
exhibiting  of  the  bill  aforesaid,  to  wit,  in  Trinity  term, 
in  the  seventh  year  of  the  reign  of  our  said  lord  the  king, 
the  said  John  Denn  having  assigned  errors  in  the  record 
and  proceedings  aforesaid,  and  the  said  defendants  having 
appeared  and  joined  in  error  thereupon,  it  was  then  and 
there  considered,  amongst  other  things,  in  and  by  the  said 
Court  of  our  said  lord  the  king,  before  the  king  himself 
at  Westminster  aforesaid,  that  the  judgment  aforesaid,  for 
the  errors  aforesaid,  and  other  errors  in  the  record  -  and, 
proceedings  aforesaid,  should  be  reversed,  annulled,  and 
altogether   held  for  nothing,  and    that  the    said    John 
Dtnn  should  recover  against  said  defendants  his  term  then 
to  come,  of  and  in  the  said  undivided  moiety  of  the  said 
tenements  and  premises,  with  the  appurtenances  in  said 
declaration  in  this  suit  mentioned  (a).  As  by  the  record  and 
proceedings  thereof  still  remaining  in  the  said  Court  of 
our  said  Lord  the  king,  before  the  king  himself  at  West* 
minster  aforesaid,  more  fully  appears;  which  last-men- 
tioned judgment  of  reversal  still  remains  in  foU  force  and 
effect,  not  in  any  wise  reversed  or  made  void.    And  this, 
&c.,  (verification  by  the  record  and  prayer  of  judgment 
And  damages.  Similar  replication  to  fourth  plea.  Rejoinder 
to  replication  to  third  plea,  actio  non,  because  they  say 
that  the  said  supposed  writ  of  error,  in  the  said  third  re- 
plication  mentioned,  was  issued  and  returnable  in  the 
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(a)  As  the  replication  to  the  third 
plaa  admits  the  identity  of  the  tres- 
l^aises,  if  there  were  any  privity 
between  the  plaintiff  in  this  action 
and  Jo^Dmn,  the  judgment  of  re- 
versal and  recovery  in  R,  B.  would 


rather  tend  to  shew  a  subsisting 
judgment  for  the  same  cause  of  ac- 
tion, and  might,  perhaps,  be  con- 
sidered as  giving  the  defendants 
a  somewhat  better  case  than  they 
had  made  out  for  themselves. 
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1827;  said  Court  of  our  said  lord  tbe  king,  before  the^Ling  him- 
self, before  the  term  iu  which  the  said  judgment  of  the 
said  Court  of  the  Bench  was  given,  that  is  to  say,  the 
same  writ  of  error  was  returnable  in  Easter  term,  in  tbe 
eighth  year  of  the  reign  of  our  said  lord  the  king ;  and 
the  said  judgment  of  the  said  Court  of  the  Bench  was 
given  and  obtained  in  Trinity  term  in  that  year;  without 
this,  that  after  the  giving  the  said  judgment  in  the  said' 
third  plea  mentioned^  the  record  and  proceedings  in  the  said 
third  plea  mentioned,  were  brought  into  the  said  Court  of 
our  said  lord  the  king,  before  the  king  himself,  by  virtue 
of  the  said  suppose^  writ  of  our  said  lord  the  king,  for 
correcting  errors  therein,  in  manner  and  form  as  the  said' 
plaintiff  hath,  in  his  said  replication  to  the  third  plea  al-^ 
leged :  and  this,  8lc.,  verification  and  prayer  of  judgment. 
Similar  rejoinder  to  replication  to  fourth  plea.  Sur*rejoin- 
der,  taking  issue  on  the  traverses  in  the  rejoinders.  At  the 
trial  before  Park,  J.,  at  the  last  assizes  for  the  county  of 
Surrey  (a),  the  plaintiff,  in  support  of  the  issues  on  tbe^ 
special  traverses,  produced  the  return  made  by  the  Chief 
Justice  of  the  Common  Pleas,  to  the  writ  of  error,  shewing- 
that  the  transcript  was  brought  in  after  the  taxation  of 
costs.  Evidence  was  also  given  of  the  costs  in  error,  and' 
of  the  costs  attending  the  execution  of  the  writ  of  habere 
facias  possessionem,  as  between  attorney  and  client.  It 
was  objected  for  the  defendants  that  the  issues  on  the 
traverses  ought  to  be  found  for  the  defendant,  inasmuch 
as  the  writ  of  error  was  sued  out  before  the  costs  were 
taxed  and  judgment  signed  in  the  Court  below :  and  that 
no  costs  are  given  by  statute  upon  a  judgment  of  reversal. 
The  learned  Judge  having  overruled  these  objections,  a 
verdict  was  found  for  the  plaintiff,  with  510/.  damages, 

Gumey  now  moved  for  a  rule  to  shew  cause  why  a  ver- 
dict should  not  be  entered  for  the  defendant  on  some  of  the 
issues,  or  why  the  damages  should  not  be  reduced  by  210/*, 

(a)  Counsel  for-  the   plaintiff,      defendants,  Gumey  and  Chitty, 
Martyat  and-  BatnewU)  for  the 
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being  the  a«iount  of  the  costs  Id  error.    The  defendants 
moved  to  quash  the  writ  of  error  (a),  but  came  too  late» 
faaying»  before  the  application,  joined  in  error.    Error  is 
now  pending  in  the  House  of  Lords.    The  writ  of  error 
liaving  been  brought  prior  to  the  judgment  in   C.  P.» 
-^at  issue  ought  to  have  been  found  for  the  defendants  (6). 
[fioy/ey,  J.  It  is  qo  matter  when  the  writ  of  error  was  sued 
out.   A  judgment  in  C.  P.  of  Trinity  term  might  have  been 
xieversed  upon  it.     It  is  all  right].     Then  as  to  the  210/. 
tiie  defendant  ought  not  to  be  required  to  pay  costs  occa- 
sioned by  the  error  of  the  court.     Costs  are  not  given  by 
^e  statute.    [Bayley,  J.  The  question  is,  whether  they  are 
not  damages  sustained  by  the  plaintiff,  by  reason  of  his 
"being  wrongfully  kept  out  of  possession].     In  Bell  v. 
^iitts  (c)»  it  was  held,  that  where  the  plaintiff  recovered  a 
verdict,  and  had  judgment  in  the  Common  Fleas,  as  the 
judgment  was  reversed  in  this  court,  the  defendant  could  not 
liave  costs.    [Lord  TefUtrdai^  C.  J.    We  are  taking  it  for 
gnmted,  that  a  court  of  error  could  not  give  costs].    The 
^verdict  included  costs  as  between  attorney  and  client.    If 
after  the  plaintiffs  had  recovered  judgment  in  this  cause^ 
the  judgment  of  reversal  in  this  court  should  be  reversed 
in  the  House  of  Lords,  there  would  be  actions  backwards 
and  forwards.    [BayUy^  J.  Upon  such  reversal  you  might 
have  an  auditi  querelA  {d),  to  restore  you  to  what  you  had 
k)8t  in  the  present  action.] 


(«)  See  the  aigament  in  thif 
Cout  opoD  the  writ  of  error  brought 
opon  the  special  verdict,  8  D.  &  R. 
5t4,  and  5  B.  Sc  C.  720,  and  the 
motioin  to  qnaih  the  writ  of  error, 
OD  the  ground  that  it  was  return- 
aUe  before  judgment  given  in  the 
Court  below,  5  B.  &  C.  735,  n. 

{b)  This  objection  seems  to  as- 
imne,  that  the  inducement  to  the 
special  traverse,  was  in  issue. 

(e)  5  East,  49. 

(^  As  to  which,  see  Co.  Lht. 
100  a  ;  F.  N.  B.  104  B.,  283  A., 
237  L,  239,  240  B.;  Fiti.  Brief, 


pi.  638  ;  Error,  pi.  06 ;  Proces,  pi. 
129, 160;  Severance,  pi.  23 ;  Bro; 
Damages,  pi.  38  ;  Executors,  pi. 
42 ;  Dyer,  1 94  a,  297  b ;  5  Co.  Rep. 
86;  Era.  Moore,  536,  811 ;  Cro. 
Eliz.  4,  233 ;  Cro.  Jac.  29 ;  Uob.- 

2,  383  ;  2  Bulstr.  97,  S.C;  Findi 
Law,  488,  9;  Sir  W.  Jones,  90, 
377,  378;  H.  2  H.  4,  fo.  17,  pi. 
28  ;  Longo  Qointo,  118  ;  M.  2  R. 

3,  fo.  1,  pi.  3  ;  1  Sid.  351  ;  1  Roll. 
Abr.  306  (B)  pi.  6,  7,  8,  10,  (C) 
pi.  1,  2,  4,  582,  604  ;  1  Salk.  92, 
93,  264;  1  Lord  Raym.  439;  1 
Mod.  Ill,  170 ;  Gilb.  C.  B.  103, 
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Lord  Tentbrdbn,  C«  J. — ^These  costs  arg  the  conse- 
quence of  keeping  the  plaintiff  wrongfully  out  of  posses- 
sion. I  see  no  objection  to  the  plaintiff's  recovering  them, 
as  between  attorney  and  client.  Here  they  could  not  be 
taxed  at  all. 

Bayley,  J. — ^The  pendency  of  a  writ  of  error  in  the 
House  of  Lords  does  not  vary  the  oase.  The  Plaintiff 
always  has  the  costs  of  the  writ  of  possession. 


The  other  Judges  concurring. 


Rule  refused. 


Under  the 
Highway  Act, 
13  Geo,  3,  c. 
78,  8.  34,  a 
justice  of  the 
peace  cannot 
present  a  road 
out  of  repair, 
upon  the  infor- 
mation of  any 
other  surveyor 
of  highways 
than  the  sur- 
veyor of  high- 
ways appoint- 
ed for  the 
particular 
parithf  town- 
*h^,  or  place, 
where  the 
road  lies. 


The  King  v.  The  Inhabitants  of  the  Township  of 

Fylingoales. 

1  HE  presentation  stated,  that  John  Wharton,  esquire, 
one  of  his  Majesty's  justices,  &c.,  upon  information  apoa 
oath  of  William  Raine,  the  surveyor  of  the  highways  Cor 
the  township  of  Thornton  le  Beans,  in  (a)  the  North  Riding 
in  the  county  of  York,  which  township  is  35  miles  distant 
from  the  township  of  Fylingdales,  did  present  that  on  the 
Ist  day  of  July,  1826,  and  long  before,  there  was,  and  fhmi 
thence  continually  had  been,  and  still  was,  a  certain  com- 
mon king's  highway,  leading  from  the  town  of  Sneaton,  in 
the  said  riding,  towards  and  to  the  market  town  of  Scar- 
borough, in  the  said  riding,  used  for  all  the  liege  subjects 
of  our  said  lord  the  king  to  go,  return,  pass,  and  repass. 


3d  edition  ;  4  Burr.  2287 ;  2  Stra. 
1197;  1  Wils.  98;  2  Marsh,  37. 
And  see  the  proceedings  on  an 
audita  quereldy  between  Dr.  Ban-' 
croft  and  Sir  Edward  Heron,  Ball's 
MSS.  139 ;  1  Burt.  296 ;  and  be- 
tween Lord  Porcheiter  and  Fetrk, 
2  Wms.  Saund.  148,  b.  And  see 
the  forms,  Co.  Ent.  87  a,  88,  91, 
238;  AstODy  Ent.  136, 142  ;  Heme, 
52,  56  ;  Towns.  Judgm.  3,  6,  7 ; 
Hans.  Ent.  140, 156, 159 ;  3  Lord 


Raym.  335;  2  Sell.  Pia.  254. 
And  for  practical  directionSy  see 
Lee,  Diet.  Pra.  125. 

(a)  The  words  in  itaJUcs  wer»  di- 
rected to  be  inserted  by  an  order 
for  amending  the  record,  made  at 
York,  by  Mr.  J.  Bayley;  but  the 
amendment  having  been  omitted 
to  be  made  in  the  Nisi  Prius  re- 
cord, the  motion  in  arrest  of  judg- 
ment proceeded  upon  t)ie  record 
in  its  onginai  form. 
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OB  foot  and  on  horseback^  and  with  cattle,  carts,  and  car-         ^37- 

riagea,  at  their  will  and  pleasure ;  and  that  a  certain  part     xhe  Kino 

of  the  said  kins^'s  highway,  situate  and  being  in  the  town-  „       ^- 
k-        IT  17  r   f,  ,        .     .u         MM-         u  •  X       Fylingdales. 

sDip  01  ryhngdales,  in  the  said  nding,  beginning  at  a 

certain  gate  in  the  said  highway  called  Red  Gate,  situate, 
&c.,  an({  extending  from  thence,  in  a  south-eastwardly 
direction,  towards,  Sec.,  and  containing  in  length  divers, 
to  wit,  7553  yards,  in  breadth  divers,  to  wit,  four  yards, 
on  the  said  1st  day  of  July,  1826,  and  from  thence  conti- 
nually until  this  day,  at  the  said  township  of  Fyliifgdales, 
was,  and  still  is  very  ruinous,  miry,  deep,  broken,  and  in 
great  decay,  for  want  of  needful  and  necessary  reparation 
and  amendment  thereof,  so  that  the  liege  subjects  of  our 
said  lord   the  king,    through  the  same  way,  with  their 
horses,  coaches,  carts,  and  carriages,  could  not,  during  the 
time  last  aforesaid,  nor  yet  can,  go,  return,  pass,  and  re- 
pass, ride,  and  labour,  without  great  danger  of  their  lives 
and  loss  of  their  goods,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  through  the  same  way  going  and  returning,  passing 
and  repassing,  riding  and  labouring,  against  the  form  of 
the  statute,  8ic.,  and  against  the  peace,  &c.    The  second 
eoont  omitted  the    termini    of   the    road.      The    third 
count  stated  that  Fylingdales  repaired  the  roads  within  it, 
and  that  the  road  was  within  Fylingdales.  Plea,  not  guilty. 
This  presentment  having  been  removed  into  the  court  of 
King's  Bench  by  certiorari,  came  on  to  be  tried  at  the  last 
Spring  assizes  for  the  county  of  York,  before  Bayley,  J.  (a) ; 
when  the  defendants  were  convicted.     In  Easter  term, 
J.  Williams  obtained  a  rule,  calling  upon  the  prosecutor  to 
shew  cause  why  the  judgment  should  not  be  arrested,  on 
the  following  grounds : — first  (6),  that  the  presentinent  did 
not  allege  that  the  surveyor's  information  upon  oath,  was 
made  before  the  presenting  justice ;   secondly,  that  the  - 

(a)  Coansel  for  the  prosecution,  removed  by  the  amendment  (ante, 
Searkit  SLTid  Alexander ;  for  the  de-  176  note  (a)j)  though  it  would  as- 
fendant,  J.  Williams  and  Starkie,       sume  a  somewhat  different  shape. 

{h)  This  objection  would  not  be 

VOL.  I.  N 
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1827.        surveyor  of  the  highways,  upon  whose  oath  the  prQsent- 
TheKivG     ment  was  founded,  was  described  as  the  surveyor  of  the 

^       ^'  highways  in  the  North  Ridiufic  of  Yorkshire,  and  not  of  any 

Fylinodales.  .  .  . 

particular  parish  or  township. 

Alexander  '(with   whom  was   Scarlett,  A.  Q.),   now 
shewed  cause.    The  question  intended  to  be  raised  is, 
whether  the  surveyor  of  a  parish,  township,  &c.,  has  a 
right  to  present  a  highway  lying  out  of  such  parish,  &c. 
0  The  books  contain  no  case  upon  the  subject,  and  the  ques- 

tion, therefore,  depends  upon  the  construction  of  the  24th 
section  (a)  of  the  Highway  Act,  (13  Geo.  3,  c.  78).    Now 

(a)  ^' Every  justice  of  assize,  jus-     may  come  in  question ;  and  that 


tices  of  the  counties  Palati;ie  of 
Chester,  Lancaster,  and  Durham, 
and  of  the  great  sessions  in  Wales, 
shall  have  authority  by  this  statute, 
upon  his  or  their  own  view,  and 
every  justice  of  the  peace,  either 
tipon  his  own  view,  or  upon  infor- 
mation upon  oath  to  him  given,  by 
any  surveyor  of  the  highways,  to 
make  presentment,  at  their  respec- 
tive assizes  or  great  sessions,  or  in 
the  open  general  'quarter  sessions, 
of  such  respective  limit,  of  any 
highway,  causeway,  or  bridge 
not  well  and  sufficiently  repaired 
and  amended,  or  of  any  other  de- 
fiiult  or  offence  committed  and  done 
contrary  to  the  provision  and  in- 
tent of  this  statute,  and  that  all 
defects  in  the  repairs  thereof,  shall 
be  presented  in  such  jurisdiction, 
where  the  same  do  lie,  and  not 
elsewhere;  and  that  no  such  pre- 
sentment, nor  any  indictment  for 
any  such  default  or  offence,  shall 
be  removed  by  urtwrariy  or  other- 
wise, out  of  such  jurisdiction,  till 
such  indictment  or  presentment  be 
traversed,  and  judgment  thereon 
given,  except  where  the  duty  or 
obligation  of  repairing  the  said 
highways,  causeways,  or  bridges. 


eveiy  such  presentment  made  by 
any  such  justice  of  assize,  coun- 
ties P^tine,  great  sessions,  or  of 
the  peace,  upon  his  own  view,  or 
upon  such  information  having  been 
given,  to  such  justice  of  the  peac^, 
upon  the  oath  of  such  surveyor  off 
the  highway  as  aforesaid,  thaU  be 
as  good,  and  of  the  same  force, 
strength,  and  effect  in  the  law,  as 
if  the  same  had  been  presented  and 
found  by  the  oaths  of  twelve  men'; 
and  that  for  every  such  defimlt  or 
offence  so  presented  as  aforesaid, 
the  justices  of  assize,  counties  Pa- 
latine>  and  great  sessions,  at  their 
respective  courts,  and  the  justices 
of  the  peace  at  their  general  qua^ 
ter  sessions,  shall  have  authority  to 
assess  such  fines  as  to  thera  shall' 
be  thought  meet :  saving  to  eveiy 
person  and  persons  that  shall  be 
affected  by  any  such  presentment 
hb,  her,  or  their  lawful  traverse  to 
the  same  presentment,  as  well  with 
respect  to  the  fact  of  non-repair, 
as  to  the  duty  or  obligation  oC  re- 
pairing the  said  highways,  as  tfaey 
might  have  had  upon  any  indict- 
ment of  the  same,  presented  and 
found  by  a  grand  jury;  and  the 
justices    of  the   peace  at  their 
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the  expression  there  used  is  sufficiently  extensive  to  autho-         1827. 
rize  the  right  contended  for,  unless  it  be  limited  either  by     nnT*]^^ 
other  sections  of  the  same  act,  or  by  strong  grounds  of  o. 

conyenience  or  inconvenience.  But  all  the  other  sections  ^^^^^^^^^^^ 
of  the  statute,  from  which  the  surveyor  derives  his  autho- 
rity to  act,  do  in  express  terms  confine  such  authority  to 
the  particular  district  for  which  he  is  appointed ,  ss«  12^  ' 
25,  27,  41,  and  63.  So^lso  in  the  1st  sect,  of  54  Geo.  3, 
c.  109.  If,  therefore,  it  had  been  the  intention  of  the 
legislature  so  to  conGoie  his  power  in  this  particular 
respect,  they  would  have  used  the  same  restrictive  expres- 
sions. '  The  arguments  of  convenience  or  inconvenience 
are  in  favour  of  the  presentment  as  it  stands.  Many  cases 
mi^t  be  put,  in  which  the  beneficial  exercise  of  his  duty 
would  be  materially  promoted,  by  investing  a  surveyor  with 
the^  power  contended  for ;  e.  g.  the  inability,  from  illness 
or  other  causes,  of  a  presenting  magistrate  to  view,  or  of 
the  particular  surveyor  to  inform ;  and  no  inconvenience 
can  arise  from  it,  inasmuch  as  the  surveyor's  information 
most  ultimately  be  canvassed  before  a  jury.  It  is,  there- 
fore,  immaterial  what  surveyor  presents ;  and  as  the  ex- 
tended interpretation  will  facilitate  the  amending  and 
keeping  in  repair  the  public  highways  of  the  country,  which 
is  the  declared  object  of  the  Highway  Acts,  the  Court  will, 
of  two  indifferent  constructions,  adopt  that  best  calculated 
to  promote  such  an  end.  [Bay ley,  J.  Could  a  surveyor 
act  oat  of  the  cotm/y  ?  ] 

J.  WiUiafns,  eonird.  In  a  question  of  jurisdiction, 
the  magistrate  must  bring  himself  within  the~  provisions  of 
the  statute.  This  is  familiar  to  the  Court,  in  cases  of  con- 
riction.    (Here  the  Court  stopped  him). 

gene:*!  quarter  Mssions,  or  the  ma-  aforesaid,  to  be  carried  on  at  the 

jor  part  of  tfiem,  may,  if  they  see  genetal  expense  of  snch  limit,  and 

jnst  canse,  dirgct  the  prosecntions  to'be  paid  out  of  the  general  rates 

upon  such  presentments  as  shall  be  within  the  same." 
made  at  tbe  quarter  sessions,  as 

n2 
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1827.  LordTENTERDBN,  C.J. — ^We  are  all  of  opmion,  that 

The  Kino     ^^^  ^^^  being  shewn  to  be  a  surveyor  of  the  particular  dia- 

V*  trict  is  fatal.     In  all  other  parts  of  the  act  this  is  expressly 

FTUMGDALE8.  .       . 

required. 

Bayley,  J. — ''Surveyor,"  must  mean  the  surveyor  of 
the  district. 

HoLBOYD^  J. — ^The  words  "any  surveyor/'  must  be 
understood  with  reference  to  the  subject  matter. 

Rule  absolute. 


Charles  Ashby  v.  Ann  Ashby  and  Thomas  Ashby, 
Executrix  and  Executor  of  Charles  Ashby,  deceased. 

Aconntinas-  INDEBITATUS  assumpsit  on  the  money  counts.  The 
money  had  first  count  was  for  money  paid  by  the  plaintiff  to  the  use 
by  d^ndanL  ^^  ^^  defendants,  as  executrix  and  executor.  The  second 
as  executor,  to  was  for  money  had  and  received  by  the  defendants,  as 
plaintiff,  executrix  and  executor,  to  the  use  of  the  plaintiff.    And 

cannot  be         (jj^  ^jjifj  ^^g  fo,.  money  due  to  the  plaintiff  from  the  de- 

jomed  with  a  ,       ^  ^ 

count  for  fendants^  as  executnx  and  executor,  upon  an  account  stated 

Dlain^ff  f  ^  ^  ^^^  them  as  executrix  and  executor  of  money  due  from 

defendant,  as  them,  as  executrix,    &c.      Demurrer  to  the  declaration, 

an^coun"^"  assigning  for   cause,   that  the  plaintiff  in  the  declarar 

steted  with  tion  complained  of  defendants  as  executrix  and  executor, 

due  from  him  whereas  he  ought  to  have  declared  against  them  in  their 

as  executor,  personal  character  only;    and   that  it  appeared   by   the 

tber  the  latter  declaration  that  the  defendants  could  not  owe  the  money 

foined^witha  ^^^^^^^^^  ^^  them,  to  the  plaintiff,  inasmuch  as  he  sued 

count  for  them  as  executrix  and  executor  (a).   Joinder  in  demurrer. 

money  paid  by 

plaintiff,  to  the       (j)  The  grounds  of  demurrer  as  ally,  while  the  third  count  charged 

use  o  ^^<^u-   elated  in  the  margin  of  the  paper  them  in  their  representative  charac- 

tof .  books,  were,  first,  that  the  first  and  ter :  and  ^therefore  t()at  the  decla- 

second  counts  of  the  declaration,  ration  was  bad  for  a  misjoinder  of 

or,  at  least  the  second,  if  tenable  at  counts :  and  secondly,  that  the  first 

all,  charged  the  defendants  person-  two  counts  were  bad,  for  charging 


Ash  BY 
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Miller,  in  support  of  the  demurrer.    This  declaration  is         jsar. 
iwd  upon  two  grounds ;   first/  there  is  a  misjoinder  of 
counts;  secondly,  there  is  not  a  sufficient  consideration  v. 

shewn.  First,  all  the  counts  aver  the  promises  to  have  Ash  by. 
been  ipade  by  the  defendants  as  executors ;  but  th^  first 
and  second  charge  the  defendants  personally,  and  the  third 
charges  them  in  their  representative  character.  The  counts, 
therefore,  will  not  admit  of  the  same  pleas  being  pleaded 
to  them  all :  nor  will  they  all  sustain  the  same  judgment ; 
for  the  judgment  upon  the  first  two,  would  be  de  bonis 
pn>prii$ ;  and  the  judgment  upon  the  third,  would  be  de 
btms  tesiataris.  With  respect  to  the  first  count,  which  is 
for  money  paid,  no  case  can  be  found  in  which  it  has 
been  expressly  decided,  whether  an   action  against   an  ^ 

executor  for  money,  .paid  to  his  use,  as  executor,  can 
or  cannot  be  sustained,  so  as  to  charge  him  de  bonis 
Ustaioris.  But  there  are  many  authorities  to  shew 
that  an  action  against  an  executor  for  money  lent 
to  him  as  executor,  cannot  be  sustained  so  as  to  charge 
him  de  bonis  tesiatoris.  Rose  v.  Bowler  {a) ;  Powell  v. 
Graham  (6).  Now,  the  principle  appears  to  be  the  same  s 
with  respect  to  the  action  for  money  paid  ;  for  what  differ- 
ence is  there  between  a  man  lending  money  to  an  executor, 
t»  be  paid  for  the  purposes  of  his  testator,  and  paying 
moaejf  at  an  executor's  request,  for  the  purposes  of  his 
testator  ?  In  each  case,  there  is  a  new  contract  entered 
into,  subsequent  to  the  death  of  the  testator ;  and  under 
nicb  .a  contract  an  executor  can  be  liable  only  in  his  per- 
lonal  character.  Here,  the  first  count  raises  a  perfectly 
new  cause  of  action,  wholly  unconnected  with  the  testator, 
and  which  did  not  exist  at  the  time  of  his  death.  It  is 
different  from  a  promise  on.an  account  stated,  because  there 
no  new  cause  of  action  is  raised ;  it  is  but  a  promise  to  pay 

the  defendants  as  executrix  and  (a)  1  H.  Bl.  109. 

execQtor,  whereas  the  only  judg-  (b)  7  Taunt.  580, 1  J.  B.  Moore, 

meot  such  counts  could  sustain,  305,  S.C.  And  iee  EUi$y,  Bowen, 

would  be  de  bonit  propria.  Forrest,  98. 
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1B27.  a  subsisting  debt :  and  even  in  the  case  of  an  account 
stated,  if  it  were  of  money  received  by  the  executor,  as 
such,  and  not  due  at  the  time  of  the  testator's  death,  he 
would  be  personally  liable,  because  then  a  new  cause  of 
action  would  be  raised,  and  not  a  subsisting  one  acknow- 
ledged. A  count  in  assumpsit  against  husband  and  wife, 
administratrix  with  the  will  annexed,  on  promises  by  the 
testator  to  pay  rent,  cannot  be  joined  with  counts  on  pro- 
mises by  the  husband  and  wife,  as  such  administratrix,  for 
use  and  occupation  by  them,  after  the  death  of  the  testa* 
tor;  as  in  the  one  case  the  defendants  were  personally 
liable,  while  in  the  other,  they  were  only  so  to  the  extent 
of  assets.  Wigley  v.  Ashton  (a).  Executors  are  liable 
personally  on  a  promissory  note  drawn  by  them,  as  execu- 
tors. Child  V.  Monins  (b) ;  because  it  is  a  new  contract  on 
their  part,  to  which  their  testator  was  no  party.  la  every 
case  in  which  it  has  been  held  that  executors  might 
be  chained  in  their  representative  character,  it  will  be 
found  that  there  was  an  obligation  on  the  part  of  the  tee- 
•tator,  arising  from  an  actual  or  implied  contract  of  his  own* 
The  assets  cannot  be  bound  by  a  new  contract  of  the  exe- 
cutor, entered  into  after  the  testator's  death  ;  for  the 
executor  has  no  power  to  make  the  testator  contract,  as  it 
were,  a  new  debt ;  it  is  the  duty  of  the  executor  to  pay  the. 
debts  owing  when  his  testator  died,  and  if  he  <M>ntract8 
fresh  ones,  he  must  be  personally  responsible  for  thenu 
Upon  these  authorities  and  principles,  it  seems  clear  that 
the  first  count  charges  the  defendants  personally,  and 
would  sustain  a  judgment  de  bonis  propriis  only,  and  there* 
fore,  cannot  be  joined  with  the  third  count,  which  charges 
them  in  their  representative  character,  and  would  require 
a  judgment  de  bonis  testatoris.  Then  the  second  count, 
which  is  for  money  had  and  received,  is  clearly  open  to  the 
same  objection ;  and  so  decisive  are  the  authorities  upon 
this  point,  that  it  seems  unnecessary  to  argue  it  upon 

(a)  3  Bam.  &  Aid.  101.  (6)  5  J.  B.  Moore,  282, 2  Bred. 

&  Bingh.  460,  S.  C. 
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principle*  Rose  v.  Bowler  (a)  ;  Jennings  v.  Newman  (6) ;  1827. 
Bngdon  v.  Parkes  (c) ;  Powell  v.  Graham  (d)  ;  2  Wms. 
Sound.  1 17  d.  It  must,  indeed,  be  admitted,  that  there  are 
cases  in  which  it  has  been  held  that  executors  might  sue, 
u  wcl^,  for  nMmey  had  and  received,  money  paid,  and 
money  lent;  Petrie  v.  Hannay  (e);  Cockerill  v.  KynaS" 
Urn  {f) ;  Ord  v.  Fenwick  (g) ;  Webster  v.  Spooner  (A) ;  but 
even  in  those  cases,  the  distinction  already  pointed  out 
between  contracts  made  by  executors  after  the  death  of 
their  testator,  and  those  made  by  the  testator  himself,  in  his 
lifi»-time,  is  attended  to ;  and  in  one  of  them  {Petrie  v. 
Hamuay)  it  was  expressly  held  that  a  plaintiff  cannot  join 
in  the  same  declaration,  a  cause  of  action  as  executor,  with 
aDolher  which  accrued  in  his  own  right.  The  older  cases 
upon  the  subject  proceed  upon  the  same  principle,  and  in 
oae  ^them  the  same  distinction  is  laid  down  with  great  clear- 
nessy  with  reference  to  the  question  of  costs.  In  Nicolas  v« 
SiUigrew(i),  the  rule  was  thus  laid  down  by  Treby,  C.  J., 
sod  Powell,  J.  "  In  all  cases  where  an  executor  or  admi- 
qistratbr  sues  for  a  debt  or  other  thing  belonging  to  the 
testator,  &c.,  and  grounds  hi^  action  upon  the  same  con- 
tract that  was  to  the  testator,  he  shall  qot  pay  costs  if  he 
bjl  in  the  suit ;  but  if  he  grounds  his  action  upon  a  contract 
expressed,  or  by  implication,  and  operation  of  law,  which 
aocmeB  to  him  after  the  death  of  the  testator,  there  the 
action  lies  in  his  own  name,  and  the  naming  him  executor, 
tec.,  is  void,  and  he  shall  pay  costs."  Then  as  both  the  first 
counts  would  sustain  a  judgment  de  bonis  propriis,  they 
cannot  be  joined  with  the  third,  which  being  for  money 
due  firom  the  defendants,  as  executors,  upon  an  account 
stated  with  them,  as  such,  will,  according  to  the  case  of 
Powell  V.  Graham  (A),  support  a  judgment  de  bonis  testa- 
toris,  only.    It  may  be  contended  on  the  other  side,  that 

(•)  1  H.  Bl.  108.  '  (/)  4  T.  R.  277. 
Ih)  4  T.  R.  347.  (js)  3  East,  104. 

(c)  2  B.  &  P.  424.  (A)  3  Barn.  &  Aid.  360. 

(<0  7  Taunt  580^  1  J.  B.'Moore,         («)  1  Lord  Raym.  437. 
305,  S.  C.  (A)  7  Taunt  580,  )  J.  B.  Moore, 

(e)  3  T.  R.  669.  305,  S.  C. 
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Rose  V.  Bowler  (a),  and  Brigdon  v.  Parkes{b),  are  cases 
warranting  the  position  that  on  such  a  count  the  defend- 
ants may  be  held  personally  liable.  But  Gibbs,  C.  J.,  in 
his  judgment  in  Powell  v.  Graham,  meets  that  difficulty, 
and  reconciles  these  apparently  opposite  cases,  for  he  saya, 
*'  Where  the  money  was  due  from  them  only  as  executors, 
as  having  been  received  by  their  testator,  there  the  judg- 
ment  would  be  de  bonis  testatoris;  but  if  the  money  ac- 
counted for  had  been  received  by  themselves,  although  as 
executors,  there  it  would  be  a  new  contract,  which  would 
render  them  personally  liable."  Secondly,  even  if  there  is 
no  misjoinder  of  counts  here,  still  th^  declaration  is  bad, 
for  not  shewing  upon  the  face  of  any  one  of  the  counts  a 
sufficient  consideration  for  the  alleged  promises  by  the  de- 
fendants. The  defendants  are  sued  as  executors,  and  to 
render  them  personally  liable  for  a  debt  due  (Vom  them  as 
executors,  there  must  be  a  sufficient  consideration  alleged 
in  the  declaration.  The  words,  as  executors,  cannot  be 
rejected  as  surplusage  (c) ;  and  the  very  nature  of  the  oalj 
debts  which  could  be  due  from  the  defendants,  as  execu* 
tors,  in  the  form  described  in  the  declaration,  shews  clearly 
that  the  plaintiff  has  no  cause  of  action  at  law,  and  that  his 
only  remedy,  if  any,  is  in  equity. 

Jessopp,  contra.  There  is  no  misjoinder  of  counts  here, 
for  the  same  plea  of  pleni  administravit  might  be  well 
pleaded  to  them  all.  It  was  decided,  in  Ord  v.  Fenwick  (J), 
that  a  count  on  an  assumpsit  to  the  plaintiff,  as  executrix, 
for  money  paid  by  her  to  the  defendant's  use,  might  be 
joined  with  another  count  on  promises  made  to  the  testator; 
and  the  same  rule  ought  to  apply  in  actions  against,  as  in 
actions  by,  executors.  It  is  admitted,  that  it  has  never  been 
decided,  that  a  count  for  money  paid  to  the  use  of 
an  executor,  as  executor,  cannot  be  joined  to  another 
count  for  money  due  from  an  executor,  on  an '  ac- 
count stated  with   him  as  executor;  and  in  Powell  v. 

(fl)  1  H.  Bl.  109.  Et  vide  (c)  See  Com.  Dig.  Pleader,  C. 
Secar  t«  Atkiruony  ib.  102^  29  ;  Bac.  Abr.  Pleas,  I.  4. 

(6)  2  B.  &  P.  424.  (rf)  3  East,  104. 
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Grahamy  where  all  the  cases  upon  the  subject  were  re-  i^^- 
fiewed,  and,  as  it  should  seem,  reconcil^d,  Gibbs,  C.  J.,  Ashbt 
said,  *^  A  count  on  a  promise  made  by  the  defendant  as  v. 

executor,  has  no  force  farther  to  charge  the  defendant  than 
a  count  on  a  promise  of  the  testator.    In  several  cases,  the 
defendant  has  been  charged  as  promising  as  executor,  and 
yet  he  has  been  held  liable  dd  bonis  proprm  ;  but  that  is, 
because  in  those  cases  the  nature  of  the  debt  has  been 
inch,  as  necessarily  made  the  defendant  liable  de  bonis 
prapriis.     For  example,  where  there  has  been  a  count 
against  him  for  money  had  and  received  by  him  as  execu- 
tor, if  he  receives  the  money,  be  must  be  personally  liable. 
So,  of  money  lent.  So,  of  money  due  on  an  account  stated* 
Bat  this  proposition  must  be  confined  to  the  case  of  an  ac- 
count stated  of  money  received  by  himself  personally.    If 
this  disdnction  be  attended  to,  it  preserves  all  the  cases 
fimn  ibe  chlirge  of  inconsistency.    Every  case,  though  ap-. 
parently  discrepant,  may  be  reconciled  in  this  mode." 
Here  the  count,  on  an  account  stated,  evidently  applies  to 
money  received  personally  by  the  defendants ;  for  it  is  for 
money  in  which  the  defendants,  as  executors,  were  in- 
debted to  the  plaintiff,  on  an  account  stated  with  them  as 
executors^  of  monies  due  from  them  as  executors;  there- 
fore they  are  personally  liable  on  that  count :  and  if  so, 
then,  on  the  authority  pf  that  case,  it  would  seem  to  follow, 
that  the  first  two  counts  of  this  declaration,  which,  it  is 
contended  on  the  other  side,  charge  the  defendants  per- 
sonally, may  well  be  joined  with  the  third. 

Lord  Tentbrden,  C.  J. — I  am  of  opinion  that  the 
Court  must  pronounce  judgment  for  the  defendants,  on  the 
demurrer  in  this  case.  To  the  last  count  of  this  declaration, 
the  plea  of  pleni  administravit  would  clearly  be  a  good 
plea ;  and  that  count  would  as  clearly  support  a  judgment 
de  bonis  testatoris  :  the  question  is,  whether  the  other 
counts  are  so  framed,  that  they  can  properly  be  joined  with 
the  third.    If  it  were  necessary,  on  the  present  occasion, 
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1827.         to  decide  that  question  with  referepce  to.  the  first  count,  I 

should  feel  great  difficulty  in  saying  that  the  objection 

V.  made  against  it  ought  to  prevail ;  for,  as  at  present 

AsHBT.  advised,  I  strongly  incline  to  the  opinion,  that  the  count  is 
good ;  that  it  would  sustain  a  judgment  de  bonis  te$t4jitoris^ 
and  thatp/end  admimstravii  might  be  well  pleaded  to  it. 
But  it  is  not  necessary  to  come  to  any  decision  upon  the 
first  oount;  because  the  authorities  shewing  that  the 
second  count  cannot  be  joined  with  the  third,  are  so 
numerous,  and  so  decisive,  that  I  feel  it  impossible  to 
get  over  them.  If  the  question  as  to  the  second  count 
were  res  Integra,  I  am  not  prepared  to  say,  that  I  should 
express  the  same  judgment  upon  it  as  I  am  now  ex* 
pressing ;  but  I  do  not  feel  myself  at  liberty  to  overrule  the 
current  of  authorities  upon  the  subject.  The  second  count 
clearly  charges  the  defendants  personally,  and  the  plea  of 
pleni  administravit  would  be  no  answer  to  it :  and  then, 
according  to  decided  cases — ^for  I  give  no  opinion  of  my 
own  upon  the  point — it  cannot  be  joined  with  the  third 
county  which  charges  the  defendants  in  their  representa* 
tive  character.  .Upon  that  short  ground,  therefore,  we  are 
bound  to  hdd  tiiat  this  declaration  is  bad,  and  that  the 
defendants  are  entitled  to  judgment. 

Bat  LET,  J. — I  do  not  know  how  to  get  over  the 
authorities  in  favour  of  the  defendants  in  this  case :  other- 
wise  I  should  be  strongly  disposed  to  say  that  all  these 
counts  are  good.  My  reason  is  not  convinced  by  the  de- 
cisions the  other  way ;  but  they  are  so  strong,  that  I  feel 
myself,  however  reluctantly,  hound  by  them* 

HoLBOTD,  J.,  concurred. 

LiTTLBDALE,  J. — I  havc  Considerable  doubt  whether 
the  first  count  is  not  good ;  but  as  the  second  is  bad, 
according  to  all  the  authorities,  our  decision  need  not  go 
t)eyond  that :  and  I  confess  that  it  seems  to  me  the 


IN    MICHABLMA8  TERM,  VIII.  GEO.  IV. 

aothorities  are  ao  far  right ;  for  I  do  not  see  how  the 
lecond  count,  which  charges  the  defendants  personally,  can 
be  joined  with  the  third,  which  charges  them  as  repre* 
sentatives  merely. 


Judgment  for  the  defendants,  on  demurrer  (a). 


(«)And  8te  FerraU  y.  Amttm, 
Cio.£liz.  232;  Whukr  v.  Col- 
&r,  tfr.  406  ;  Herrenden  y.  Pal- 
mtTy  Hob.  88;  Scott  t.  Stevens, 
1  Sid.  89 ;  Dam  y.  JUyner,  2 
Ur.  3;  Forth  ▼.  Stanton,  1 
S«md.  210 ;  Jenk.  296,  pi.  49 ; 
WaBu  T.  Lewis,  2  Ld.  Raym. 
1215;  Be^  y.  Miteheil,  10  Mod. 


315;  AtkmsY.HUl,  Cowp.  284| 
Brown  y.  Dixon,  1  T.  R.  276 ; 
Goldtkwaytc  v.  Petrie,  5  T.  R. 
234 ;  Rami  r.  Hughes,  7  T.  R. 
350^ n;  WorraUv.Hand,PetJLe,ff. 
P.  C.  73 ;  Catherwood  v.  Ckabaud, 
2  D.  &  R.  271,  1  B.  &  C.  151. 
Com.  Dig.  Administration,  B.  14, 
15,  Pleader,  2  D.  2;  Tbller,  459. 


Humphreys  v.  Mbars. 

vASE,  against  defendant,  one  of  the  trustees  of  the 
nads,  in  a  parish  in  the  county  of  Montgomery, 
for  Diligently  conducting  the  alteration  of  one  of  the 
public  roads  within  the  parish ;  whereby  plaintiff  fell  from 
one  part  of  the  road  to  another,  and  broke  his  leg.  The 
declaration  contained  two  counts ;  one,  charging  the  de- 
fendant as  trustee,  and  the  other  not.  Plea,  not  guilty, 
umI  issue  thereon.  At  the  trial  before  Warren,  C.  J.,  and 
Jtrois,  J.,  at  the  last  great  sessions  for  the  county  of 
Montgomery,  the  case  was  ^bis : — ^The  defendant  was  one 
of  the  trustees  under  the  General  Turnpike  Act,  3  Geo.  4, 
e*  126,  of  the  roads  in  the  parish  in  question.  The  road  in 
question  crossed  a  hill,  which  the  trustees  haying  deter- 
loined  to  lower,  by  cutting  dolyn  the  upper  part,  and  filling 
^p  the  lower  part  with  the  materials,  had  contracted  with 
certain  persons  to  perform  the  work.  The  contractors  had 
^accordingly  commenced  this  work,  by  cutting  down,  one 


Trustees  of 
a  tumpike- 
road  are  not 
liable  in  da- 
mages for  an 
injury  occa- 
sioned by  the 
negligence  of 
contractors,  or 
others,  em- 
ployed under 
them,  in  the 
performance 
of  public 
works  on  the 
road;  unless 
they  person- 
ally ipterfere 
in  the  manage- 
ment of  the 
works. 

What  de- 
gree of  per- 
sonal inter- 
ference would 
suffice  to  ren- 
der them  so 
liable ;  Quare. 
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1827.        Bide  of  the  upper  part  of  the  road,  leaving  the  other  side 
Humphreys    ^^  ^^  original  state,  for  the  purposes  of  traffic.    There  was, 
V.  consequently,  a  precipice  of  several  feet  height  from  the 

level  of  joue  side  of  the  road  to  that  of  the, other;  and  no 
paling  or  fence  of  any  description  was  placed  between 
them.  The  plaintiff  was  returning  homewards  one  even- 
ing, along  the  public  part  of  the  road,  when,  in  conse- 
quence of  the  darkness,  and  the  want  of  a  fence,  he  fell 
over  the  precipice,  and  broke  his  leg,;  and  to  recover 
damages  for  this  injury,  the  fiction  was  brought.  It  ap- 
peared that  the  defendant  lived  within.  200  yards  of  the 
spot  where  the  work  was  going  on,  and  where  the  accident 
happened ;  that  he  was  generally  on  the  spot,  overlooking 
the  progress  of  the  work,  twice  in  every  week  ;  that  he  bad 
occasionally  given  some  directions  respecting  the  work; 
and  that  he  had  been  heard  to  tell  the  workmen  to  use 
every  precaution,  so  as  to  make  the  road  safe  for  the 
public.  Upon  this  evidence,  the  learned  Judges  were  of 
opinion,  that  the  action  was  not  maintainable  against  the 
defendant  as  one  of  the  trustees  of  the  road,  but  ought  to 
have  been  brought  against  the  contractors.  They  there* 
fore  directed  a  nonsuit ;  but,  in  order  to  save  the  expense 
of  a  second  trial,  in  case  the  Court  should  think  the  de- 
fendant liable,  they  directed  the  jury  to  say,  whether  they 
were  of  opinion  that  there  was  negligence  on  the  part  of 
the  defendant,  and  to  assess  the  plaintiff  s  damages.  The 
jury  found  ''  negligence,'  but  without  saying  in  whom,  and 
assessed  the  plaintiff's  damages  at  40/. ;  and  the  plaintiff 
then  submitted  to  a  nonsuit,  having  leave  to  move  to  enter 
a  verdict,  with  40/.  damages. 

Corbett  now  moved  accordingly.  The  nonsuit  was 
wrong.  There  was  quite  sufficient  evidence  of  the  de- 
fendant's interference  in  the  management  of  the  work,  ia 
make  him  liable,  as  one  of  the  trustees,  for  any  injury 
occasioned  by  negligence  in  the  performance  of  the  work : 
and  the  jury  have  found  that  there  was  such  negligence ; 
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hj  which  they  must  have  meant  negligence  in  the  de-         i^^^- 
fendantt  because  he  wad  the  only  defendant  on  the  re-    Humpbbets 
cord.      [Lord  Tenterden,  C.  J.     There  was  no  evidence       ^,^- 

Mears. 

that  the  defendant  employed  the  ccmtractors;  or  the  persons 
who  actually  performed  the  work  ;  and  the  evidence  of  his 
interference  in  the  management  of  the  work  was  exceed- 
ingly slight.]  It  was  proved  that  the  defendant  lived 
close  to  the  spot-r-that  h^  constantly  inspected  the  pro- 
gress of  the  work  twice  a  week — that  he  occasionally  gave 
directions  to  the  workmen^  and  that  he  cautioned  them  to 
Qse  every  precaution  to  make  the  road  safe  for  the  public. 
Sbrely  that  is  sufficient  evidence  of  his  interference  to 
render  him^  as  a  trustee,  liable  for  negligence  in  the  per- 
fcrmance  of  the  work.  It  was  held,  in  Hall  v.  Smith  (a), 
that  the  clerks  to  commissioners,  under  a  lighting  and 
paving  act,  entrusted  with  the  conduct  of  public- works; 
were  not  liable  in  damages  for  an  injury,  occasioned  l^ 
die  negligence  of  artificers  and  labourers,  employed  under 
their  authority ;  and  in  Bolton  v.  Crowther  (6),  that  where 
trastees  under  the  General  Turnpike  Act,  3  Geo.  4,  c.  126, 
by  improving  the  course  of  a  public  road>  had  effected  a 
consequential  injury  to  a  private  individual,  whose  estate 
abutted  on  the  road,  they  were  not  liable  to  an  action :  but 
&e  decison  in  both  those  cases  proceeded  upon  the  ground, 
that  the  defendants  had  not  been  guilty  of  any  negligence 
or  misfeazance  themselves ;  "whereas,  here  the  jury  have 
found  expressly,  for  their  verdict  could  have  no  other  mean- 
bg,  that  the  defendant  was  guilty  of  negligence.  Those 
cases,  therefore,  do  not  apply  to  the  present.  \_Baylef/,  J. 
This  action  charges  the  defendant  as  upon  a  common  law 
obligation ;  whereas  his  obligation  is  a  special  one,  imposed 
by  a  particular  act  of  parliament.  The  defendant,  as  a 
trustee  of  the  roads,  had  a  public  duty  to  perform,  and  is 
not  liable  for  the  negligence  of  those  who  are  employed 

(a)  9  J.B.Moore, 226,2  Bingh.      703,  S.   C.     And    see  Harris  y, 
156,  S.  C.  Baker,  4  M.  &  S.  27. 

{j>)  4  D.  &  R.  195,  2  B  &  C. 
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1827.        under  him  in  the  performance  of  that  duty.]    That  is^  un* 
HuxPBRETs    cloubledly,  the  law  with  respect  to  public  officers,  if  they 
V-  merely  employ  others  to  perform  public  works  under  them ; 

but  here  the  defendant  himself  interfered  in  the  conduct 
and  management  of  the  work ;  and  having  chosen  to  in* 
terfere  at  all,  he  was  bound  to  extend  his  interference  so 
far  as  to  see  that  proper  means  were  taken  to  insure  thd 
safety  of  the  public  ;  and  not  haying  done  so,  he  has  been 
personally  guilty  of  negligence^  and  is  personally  liable  fat 
the  consequences. 

Lord  Tbntbrdei^,  C.  J. — ^Assuming  that  the  defendanl^^ 
did  not  personally  interfere  in  the  management  of  the  wcffk, 
the  case  of  Hall  y.  Smiih  {a),  is  decisive  to  shew  that  he 
is  not  liable  in  the  present  action ;  and  I  think  the  evidenoe 
of  his  interference  is  far  too  slight  to  take  this  case  out  of 
the  general  rule  laid  down  in  that  and  other  cases  on  this 
subject.  I  am,  therefore,  of  opinion/ that  we  ought  not  to 
grant  the  rule  prayed  for, 

Batlet,  J. — I  am  of  the  same  opinion.  I  cannot 
admit  that  the  n^ligence  in  this  case  has  been  brought 
home  to  the  defendant;  the  finding  of  the  jury  on  that 
point  is  very  equivocal :  the  contractors  for  the  perform* 
ance  of  the  work  w^re  the  proper  persons  to  have  been 
sued. 

The  other  Judges  concurred. 

Rule  refused  (fi). 

(a)  9  J.  B.  Moore,  226, 2  Bingfa.         (b)  And  see  NkkolstMT'  Mam' 
156,  S.C,  «ry,  15  East,  384. 
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Watson  v.Home  (a). 

Covenant  by  plaintiff,    as  assignee  of  the  lessee,      Demise,  by 
against  defendant,  as  lessor,  of  certain  premises,  demised  i^d^for^term 
bylease^'of  the  9th  of  March,  1819,  from  defendant  to  one  of  years,  at  the 
PrendergMt,  for  a  term  of  18}  years,  and  by  him  assigned  q^.  with  asti- 
to  plaintiff,  in  which  defendant  covenanted  to  pay  all  rates  P^l^^on  ^^f^ 

,  -  lessee  should 

and  assessments  then  already  charged,  or  to  be  charged,  not  build  upon 
upon  <Mr  in  respect  of  the  demised  piece  or  parcel  of  gronnd,  **»  -^^^i?'  ** 
or  any  part  thereof,  during  the  continuance  of  the  said  of  lessor.  Co- 
tanod,  or  any  renewed  term,  or  upon  the  lessee  or  assignee  J^J^ ^ Vay  au" 
ia  respect  thereof.    Pleas,  after  setting  out  the  lease  on  taxes,  then 
oyer ;  first,  non  est  factum.    Second,  that  Prendergast  did  (^  c^ged,  up- 
DOt  assign  the  lease  to  plaintiff.    Third,  that  nothing  be-  ^°'  ^'  ^^  ^ 
eame  due  for  rates  or  taxes  charged  upon,  or  in  respect  of  land.    Lessor 
the  piece  or  parcel  of  ground  so  demised,  or  upon  plaintiff  ^lir^^Q^. 
as  assignee  in  respect  thereof.    Feurth,  that  no  taxes  or  cense,  of  even 
ntes  were  charged  upon,  or  in  respect  of  the  said  demised  leaselbrles^e 
piece  or  parcel  of  ground,  or  upon  plaintiff  as  assignee  in  ^  build  on  the 
retpect  thereof,  at  any  time  after  the  assignment  thereof  were  erected, 
to  plaintiff.    And«  fifth,  that  defendant  had  paid  all  rates  ^^^|^^^^^ 
and  taxes  charged  upon,  or  in  respect  of  the  said  demised  estate  was 
^ond*      Issues  on  all  the  pleas.      At  the  trial  before  ^^^^  ^^^ 
Uttkdale,  J;  at  the  Middlesex  sittings  after  Michaelmas  the  amount  of 
term,  1826,  a  verdict  was  found  for  the  plaintiff,  damages  ^^  proportion. 
5i.  Is.  6d.,  with  liberty  to  him  to  move  to  increase  the  H^*^»  ^*!?*  J?*" 

sor  was  liable 

damages ;  and  upon  such  motion  being  afterwards  made#  for  the  amount 
the  Court  directed  the  facts  to  be  stated  in  the  following  ^^^  ^^J 
case:  re&tof79/.i2«. 

By  indenture  of  lease,  dated  9th  March,  1819,  between  ttamounl^' 
defendant  of  the  first  part,  plaintiff  of  the  second  part,  and  calculated  up- 
L  Prendergast  of  third  part,  defendant  demised  to  L.  P.  ed  value  of  the 
all  that  piece  or  parcel  of  ground,  situate,  &c.,  habendum  ^*"A'^^^' 
for  18f  years,  from  25th  March  then  next,  at  the  yearly  erection  of  the 

buildings, 
(a)  This  case  was  decided  at  the  sittings  before  term,  but  the  MSS.  was 

miaUid. 


I 
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1827.  rent  of  79/.  I2s.  6d.,  which  the  lessee  covenanted  to  pay 
''  without  any  deduction  whatsoever,  except  for  taxes, 
charges,  rates,  and  assessnienfs,  charged,  or  to  be  charged 
upon,  for,  or  in  respect  of  the  said  piece  or  parcel  of 
ground,  and  paid  by  the  said  L.  P.,  or  his  assigns ;  '*  and 
then  the  lessee  covenanted  that  he  would  not  without  the 
previous  consent,  in  writing,  of  the  defendant,  erect,  or 
.  suffer  to  be  erected,  any  messuage  or  tenement,  or  other 
buildings,  upon  the  demised  premises. 

The  defendant's  covenant  as  to  taxes,  upon  which  the 
action  was  brought,  was  as  follows : — **  And  also  that  he 
the  said  W.  Home,  his  executors,  administrators  and  as-^ 
signs,  shall  and  will  bear,  pay  and  discharge,  as  well  the 
land  tax,  as  all  other  taxes,  charges,  rates,  assessments,' 
and  impositions,  parliamentary,  parochial,  or  otherwise, 
already  charged,  or  to  be  charged,  upon,  or  in  respect  of 
the  said  demised  piece  or  parcel  of  ground,  or  any  part 
thereof,  during  the  continuance  of  the  said  term  hereby 
granted,  or  any  renewed  term  or  terms  to  be  granted,  or 
upon  the  said  L.  P.,  his  executors,  administrators,  or  as* 
signs,  in  respect  thereof. 

On  the  said  9th  March,  1819,  the  defendant,  at  the  time 
of  executing  the  lease,  signed  a  licence  or  consent  for  the 
plaintiff  to  build  on  the  demised  ground,  as  follows: — ^I 
consent  that  Mr.  L.  P.,  shall  be  at  liberty  to  build  upon 
the  piece  of  ground  demised  to  him  by  indenture,  dated  9th 
March,  1819,  to  the  extent  of,  and  consistently  with  the 
specification  and  plan  hereunto  annexed.  W.  Home;** 
and  afterwards  fourteen  messuages  were  built  thereon  ac- 
cordingly, at  an  expense  of  upwards  of  2,500/.,  and  to 
each  of  those  messuages  is  attached  a  garden,  being  respec- 
tively part  of  the  demised  ground  :  the  whole  of  the  houses 
let  at  rents,  amounting  together,  to  584/.,  but  subject  to 
risk  of  tenant's  taxes,  repairs,  and  all  outgoings,  which  are 
paid  by  the  plaintiff. 

In  the  year  1819,  the  lease  was  duly  assigned  to  the 
plaintiff. 
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The  pbuDtiff  daims  in  respect  of  the  foUowiDg  parochial 
fries,  which  he  paid  in  the  manner  after  stated.  Fjrom 
Christmas  1821,  to  Michaelmas  1824,  162/.  ISs.  6d.,  for 
H  years,  to.,  the  poor  and  church  rates,  the  paving  and 
watch  rates»  and  the  sewers*  rate. 

By  the  local  acts  of  22  Geo.  2,  o.  50,  s.  23,  and  42 

Gso.  3,  c.  13,  a.  22,  the  watch  and  paving  rates  are  charged 

upm  the  occupier  of  any  messuage,  &c.    By  the  local  act 

of  £3  Geo.  3,   c  112,  s.  45,  the  poor  and  church  rates 

are  also  chafed  upon  the  inhabitants  and  occupiers ;  but 

by  '&•  64  of  the  last  act,  the  trustees  under  that  act,  and 

tke  tJQOStees  under  the  before  mentioned  paving  act,  are 

ettpowered  jointly  to  compound  for  all  the  above  rates 

lith  landlords,  where  the  premises  shall  not  exceed  18/. 

par  annum,  or  where  the  houses  are  let  in  lodgings.    The 

Mwers'  rate  is  assessed  by  the  54  Geo.  3,  c.  219,  ss.  7,  8, 

and  is  directed  to  be  charged  upon  the  occupier,  and  allowed 

by  the  landlord. 

Immediately  after  the  fourteen  houses  were  completed, 
uA  the  gardens  fenced  in,  Pre^dergast  the  lessee,  and 
afterwards  the  plaintiff  as  his  assignee,  under  the  53  Geo. 
\t.  112,  s.  64,  entered  into  a  composition  for  payment  of 
tbe  poor  and  other  parochial  rates  and  assessments  on  the 
Wutts  and  gardens ;  and^the  same  were  compounded  for 
at  an  average  of  12/.  for  each,  making  an  aggregate  sum 
ftr  the  whole,  of  168/.  per  annum.  The  plaintiff  proved 
tbl  ha  had  paid  the  taxes  and  rates,  in  respect  of  the 
Wiaeiiand  gardens,  from  Christmas  1821,  to  Michaelmas 
IIKM,  amoonting  to  152/.  16s.  6c{.,  being  for  2^  years  upon 
the  said  sum  of  168/.  so  compounded  for ;  and  he  seeks  to 
recover  the  proportion  of  the  said  sum  of  152/.  15«.  Qd.y 
to  be  calculated  upon  the  sum  of  79/.  12s.  6J.,  the  rent  re- 
served by  the  lease,  thus,  ^*  As  168/.  is  to  bear  152/.  15s.  6c/., 
so  7ML  12s.  &{.  is  to  bear  72/.  7s/'  It  was  proved  that 
the  d^imdant,  before  the  lease  to  Prendergastf  had  been 
sated  tot  the  whole  of  the  land,  about  fifteen  acres,  of 
which  the  land  in  question  finrmed  part,  and  three  mes* 
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Rose  V.  Bowler  (a),  and  Brigdon  v.  Parkes  (6),  are  cases 
warranting  the  position  that  on  such  a  count  the  defend- 
ants may  be  held  personally  liable.  But  Gibbs,  C.  J.,  in 
his  judgment  in  Powell  v.  Graham,  meets  that  dirfficulty, 
and  reconciles  these  apparently  opposite  cases,  for  he  says, 
''Where  the  money  was  due  from  them  only  as  executors, 
as  having  been  received  by  their  testator,  there  the  judg« 
ment  would  be  de  bonis  testatoris;  but  if  the  money  ac- 
counted for  had  been  received  by  themselves,  although  as 
executors,  there  it  would  be  a  new  contract,  which  would 
render  them  personally  liable."  Secondly,  even  if  there  is 
no  misjoinder  of  counts  here,  still  the  declaration  is  bad, 
for  not  shewing  upon  the  face  of  any  one  of  the  counts  a 
sufficient  consideration  for  the  alleged  promises  by  the  de^ 
fendants.  The  defendants  are  sued  as  executors,  and  to 
render  them  personally  liable  for  a  debt  due  from  them  as 
executors,  there  must  be  a  sufficient  consideration  alleged 
in  the  declaration.  The  words,  as  executors,  cannot  be 
rejected  as  surplusage  (c) ;  and  the  very  nature  of  the  only 
debts  which  could  be  due  from  the  defendants,  as  execa« 
tors,  in  the  form  described  in  the  declaration,  shews  clearly 
that  the  plainti£P  has  no  cause  of  action  at  law,  and  that  his 
only  remedy,  if  any,  is  in  equity. 

Jessopp,  contra.  There  is  no  misjoinder  of  counts  here, 
for  the  same  plea  of  pleni  administravit  might  be  well 
pleaded  to  them  all.  It  was  decided,  m  Ord  v.  Fenvoick  (d), 
that  a  count  on  an  assumpsit  to  the  plaintiff,  as  executrix, 
for  money  paid  by  her  to  the  defendant's  use,  might  be 
joined  with  another  count  on  promises  made  to  the  testator; 
and  the  same  rule  ought  to  apply  in  actions  against,  as  ia 
actions  by,  executors.  It  is  admitted,  that  it  has  never  been 
decided,  that  a  count  for  money  paid  to  the  use  of 
an  executor,  as  executor,  cannot  be  joined  to  another 
count  for  money  due  from  an  executor,  on  an  ^  ac- 
count stated  with  him  as  executor;  and  in  Powell  v» 


(fl)  1   H.   Bl.  109.        Et  vide 
Secar  r.  Atkimon,  s6.  102'. 
(6)  2  B.  &  P.  424. 


(c)  See  Com.  Dig.  Pleader,  C. 
29  y  Bac.  Abr.  Pleas,  I.  4.     - 
((Q  3  East,  104. 
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GrahafHy  where  all  the  cases  upon  the  subject  were  re- 
viewed^ and,  as  it  should  seem,  reconciled,  Gibbs,  C.  J., 
said,  ^  A  count  on  a  promise  made  by  the  defendant  as 
executor,  has  no  force  farther  to  charge  the  defendant  than 
a  connt  on  a  promise  of  the  testator.    In  several  cases,  the 
defendant  has  been  charged  as  promising  as  executor,  and 
yet  he  has  been  held  liable  dd  bonis  propriis ;  but  that  is, 
beeaase  in  those  cases  the  nature  of  the  debt  has  been 
such,  as  necessarily  made  the  defendant  liable  de  bonis 
prffpriis.     For  example,  where  there  has  been  a  count 
against  him  for  money  had  and  received  by  him  as  execu- 
tor,  if  he  reoeivies  the  money,  be  must  be  personally  liable. 
809  of  money  lent.  So,  of  money  due  on  an  account  stated. 
Bat  this  proposition  must  be  confined  to  the  case  of  an  ac^ 
count  stated  of  money  received  by  himself  personally.    If 
this  distinctiQn  be  attended  to,  it  preserves  all  the  cases 
from  the  charge  of  inconsistency.    Every  case,  though  ap-. 
parently  discrepant,  may  be  reconciled  in  this  mode.'' 
Here  the  count,  on  an  account  stated,  evidently  applies  to 
money  received  personally  by  the  defendants ;  for  it  is  for 
money  in  which  the  defendants,  as  executors,  were  in- 
debted to  the  plaintiff,  on  an  account  stated  with  them  as 
executors^  of  monies  due  from  them  as  executors;  there- 
fore they  are  personally  liable  on  that  count :   and  if  so, 
then,  on  the  authority  pf  that  case,  it  would  seem  to  follow, 
that  the  first  two  counts  of  this  declaration,  which,  it  is 
contended  on  the  other  side,  charge  the  defendants  per- 
sonally, may  well  be  joined  with  the  third. 

Lord  Tenterden,  C.  J. — I  am  of  opinion  that  the 
Court  must  pronounce  judgment  for  the  defendants,  on  the 
demurrer  in  this  case.  To  the  last  c6unt  of  this  declaration, 
the  plea  of  pleni  administravit  would  clearly  be  a  good 
plea  ;  and  that  count  would  as  clearly  support  a  judgment 
de  bonis  testatoris :  the  question  is,  whether  the  other 
counts  are  so  framed,  that  they  can  properly  be  joined  with 
the  third.    If  it  were  necessary,  on  the  present  occasion, 
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1827.  in  eonsequence  of  the  tenant's  improveinents.  The  case  of 
Graham  ▼.  Wade  (a),  also  turned  on  the  particular  terms 
of  the  deed.  Here,  howeyer,  the  landlord  expressly 
covenants  to  pay  all  rates,  &c.,  then  charged  or  there^ 
after  to  be  charged,  evidently  contemplating  the  proba- 
bility of  a  larger  assessment  at  a  future  period,  which 
the  defendant  covenanted  to  discharge:  he  is,  therefore, 
liable  to  pay  the  larger  sum. 

« 

Curwood,  contri.  This  is  entirely  a  question  of  con- 
struction, and  in  construing  that  which  the  parties  have 
put  into  writing,  it  is  necessary  to  take  into  consideratioo 
what  was,  according  to  reason  and  probability,  their  inten- 
tion at  the  time.  Trying  this  case  by  that  test,  the  land- 
lord must  be  taken  to  have  intended  to  covenant  to  pay 
all  rates,  &c.,  on  the  land,  then  charged  or  thereafter  to  be 
charged,  according  to  the  assessment  of  the  land  iii  its 
then  stikte,  and  not  according  to  its  assessment  in  som^ 
future  and  greatly  improved  state.  There  are  authoritieU 
fbft^  this  mode  of  construction.  In  Yaw  v.  Leman  (A),  it 
was  held,  that  a  landlord  who  covenants  to  pay  the  land 
tax,  and  save  the  tenant  harmless,  will  discharge  his 
covenant  if  he  pay  the  tax  according  to  the  rent  be  re^ 
ceives,  although  the  premises  may  be  taxed  at  a  higher 
rate.  The  act  of  granting  d  licence  to  build  upoh  tbB 
land  cannot  operate  to  bind  the  landlord  to  the  payment 
0^  rat^  beyond  the  valtle  of  the  premises  at  the  time  when 
stich  licence  was  granted.  The  case  of  Htfde  V.  Hiil(c)  is 
decisive  of  the  present  in  favour  of  the  defendant ;  for  it 
wai^  there  held,  that  under  a  covenant  in  a  building  lease 
by  the  tenant  to  pay  all  the  taxes,  except  the  land  Vkt,  the 
lahdlord  was  liable  to  pay  the  old  land  tax  onl^,  and  not 
the  additional  land  tax  occasioned  by  the  improvement  of 
the  estate.     It  is  said,  that  case  does  not  apply,  b^aiiise 

(a)  16  East,  29.  3  Bam.  &  Aid.  647 ;    WkUfiMr. 

(6)  1  Wils.  21,  2  Stra.  1191,      BroaduH)od,  2  Stark.  N.  P. C.  440. 
S.  C.     And  see  Watson  v.  Atkins,         (c)  3  T.  R.  377. 
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theie  was  no  express  coyenant  thefre  by  the  landlord  to 
jf^sf,  as  (here  is  here ;  bat  the  dist^nctioa  between  the  two 
cases  .is  merely  imaginary :  for  the  exception  [out  of  the 
tenant's  covenant  threw  the  liability  for  the  excepted  tax 
apotn  the  l^dlord,  as  much  as  an  express  covenant  to  p^y 
that  tax  could  have  done,  and  was  in  real  substance  f^d 
effect,  a  covenant  by  the  landlord  to  pay  the  land  tax. 
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Bay  LEY,  J. — It  has  been  truly  stated  on  both  sides 
that  this  case  presents  a  mere  question  of  construction  of 
a  particular  cojrenaiit  in  a  lease.    That  covenant  is  by  U^ 
Isfsor,   and  is,  that  he  sbftll  pay  all  taxes,  8ic.,  already 
duMJtgaij  or  to  be  qharged,  upon  or  in  respect  of  the  land 
demised,  dnring  the  continuance  of  the  term  granted  by 
the  lease.    The  covenant  refers  to  the  lease,  and  the  lease 
contains  a  reservation  of  an  annual  rent  of  79/.  12s.  6J., 
and  a  stipulation  that  the  lessee  shall  not  build  upon  the 
land,  without  the  written  licence  of  Ih^  lessor  so  to  do.  The 
lessee,  therefore,  admits  by  the  lease,  that  the  land,  in  its 
then  state  at  the  period  of  the  demise,  without  any  building 
^fhatever  upon  it,  is  worth  the  annual  rent  of  79/.  12s.  6d.; 
and  the  one  party  agrees  to  pay,  and  the  other  to  re- 
ceive, that  particular  amount  of  rent.    Taxes  might  im* 
mediately  have  been  imposed  according  to  that  amount, 
taking  that  as  the  value  of  the  land ;  and  then  the  ques- 
tion would  have  been,  whether  when  the  value  of  the 
land    was    increased,    the   landlord    should    pay   taxes 
in  proportion  to  the  amount  actually  paid  to  the  pa- 
Tiah,  4X  in  proportion  to  the  amount  of  taxes  calculated 
Sbccording  to    the   increased    value  of  the   land.     The 
covenant  is  to  pay  all  taxes  then  charged,  or    to  be 
charged.    At  the  time  when  the  le^i^e  was  executed,  taxes 
were  iiapoeable  only  in  proportion  to  the  then  value  of  the 
taaidy  namely^  79/.  12s.  6d.  per  ana.um.    Great  imp^ye* 
noients  igre  afterwards  made  in  the  land,  by  the  erection  of 
buildings  upon  it;  and  .then,  as  it  seems  to  me,  the  lessee 
was  entitled  to  claim  from  the  lessor,    not  the  entire 
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amount  of  taxes,  calculated  upon  the  entire  improved 
value  of  the  premises,  but  the  amount  of  taxes  calculated 
according  to  their  value  at  the  date  of  the  demise,  namely, 
the  79/.  125.  6d,  rent.  It  appears  to  me,  that  all  the  cases 
bearing  upon  this  subject  have  proceeded  upon  that  prin* 
ciple;  namely,  that  a  landlord  who  covenants  to  pay 
taxes,  is  to  pay  them  in  proportion  to  the  rent  he  receives, 
and  no  more ;  and  that  if  the  taxes  are  increased,  by  im- 
provements upon  the  premises  which  enhance  their  value, 
the  tenant  is  to  pay  such  increase.  If  that  is  the  correct 
rule,  the  landlord  in  this  case  is  liable  for  the  taxes  calcu- 
lated upon  the  original  rent  and  value  of  the  land, 
79/.  125.  6d,,  and  no  more ;  and  the  damages  must  be 
increased  in  that  proportion,  whatever  that  proportion 
may  be. 

HoLROYD,  J.,  and  Littlbdale,  J.,  concurred. 


Judgment  for  the  Plaintiff. 

It  was  afterwards  agreed  by  the  counsel  for  both  parties, 
that  the  damages  should  be  increased  from  5/.  I5.  6d.  to 
30/.,  the  latter  sum  being  as  nearly  as  possible  the  amount 
resulting  from  a  calculation  of  the  taxes  in  the  proportion 
suggested  by  the  Court. 


SoLARTB  and  others,  assignees  of  Alzbdo,  a  Bankrupt, 

V.  Melville  and  another. 

Where,  X  HIS  was  an  action  of  assumpsit  upon  six  bills  of  ex- 

upon  a  de-  .  *  * 

fence  of  usury,  change,  drawn  by  Maltby  and  Co.,  to  their  own  order, 

Satw^it^  be    "P^°  ^°^  accepted  by  the  defendants,  and  by  Maltbtf  and 
his  opinion       Co.  indorsed  to  Alzedo  before  his  bankruptcy.    At  the 

has  been  com-  *"^^  before   Lord   Tenierden,  C.  J.,  at  the   Sittings  in 
mitted,  but 

leaves  it  to  the  jury  to  draw  their  .own  conclusion  from  the  whole  matter,  and  they  find 
against  the  usuiy,  the  Court  will  not  disturb  the  verdict. 
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Lnidon  after  last  Hilary  term  (a),  it   appeared  that  in         i^^^* 
NoTember,  1822,    BramUy,    a  bill  broker,  had  applied       Solab« 
to  Alzedoy  to  discount  for  him  the  bills  of  Wagstqffe,  ^- 

whotn  he  represented  to  be  perfectly  safe.  This  was 
-acceded  to,  and  Wagstqffe'n  bills  were  discounted  by 
Ahedo  to  a  large  amount.  The  bills  were  not  indorsed 
by  BramUy^  but  his  course  was  to  give  the  bankrupt 
a  written  coUateral  guarantee.  Besides  the  bills  dis- 
counted through  Brantley 9  Alzedo,  on  the  application 
of  Wagstaffe,  discounted  other  bills  for  Wagstaffe,  with- 
out the  intervention  or  knowledge  of  Bramhy.  In 
January,  1823,  Wagstqffe  failed ;  Alzedo  then  being  a 
holder  of  his  bills  to  the  amount  of  4511/.  1 5s.  6d.,  dis- 
counted through  Bramley,  and  of  9392/.  9«.  4c/.,  upon 
bills  received  immediately  from  Wagstaffe*  On  tlie  28th 
January,  Bramley  applied  to  Alzedo  for  indulgence  in 
respect  of  his  liability ;  and  1st  July,  1823,  wrote  to 
him  as  follows,  **  I  wish  to  know  if  it  will  be  convenient 
to  you  if  I  should  bring  you  some  bills  of  which  there 
could  not  exist  a  doubt  of  perfect  solidity,  if  you  would 
like  to  discount  them  at  five  per  cent,  and  deduct  at  the 
rate  of  ten  per  cent  from  such  bills  against  the  bills 
unpaid  in  your  hands.  If  it  was  agreeable  a  short  time 
would  convince  you  that  you  could  sustain  no  loss  on  any 
taken  from  me.  I  would  offer  you  some  particularly  drawn 
by  Messrs.  Maltby  and  Co.,  &.c»"  This  proposal  was 
acceded  toby  Alzedo,  Bramley  was  employed  by  Maltby 
and  Co.  to  discount  bills  with  Alzedo,  but  they  were  igno- 
rant of  the  terms  upon  which  he  dealt  with  Alzedo, 
as  they  were  charged  by  Bramley  merely  with  discount 
and  commission,  his  mode  of  dealing  with  them  being, 
occasionally  to  settle  bills  to  a  point,  that  is,  to  hand  over 
to  them  specifically  the  amount  of  each  bill  discounted, 
and  occasionally  to  advance  money  on  account  of  the  bills 
discounted.    Bramley  had  generally  in  his  hands  a  mass 

§ 

(a)  Counsel  for  the  plaintiffs,      for  the  defendants,  Tindal,  S.  G., 
Scarlett,  F. Pollock,  and  J^iou^Aam ;      Gttmey,  and  FlatU 
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1827.        of  their  bills  and  of  the  bills  of  other  perscms,  and  was 
SoLARTE       generally  indebted  to  Maltby  and  Co.  to  a  large  amouat 
V*  on  the  balance  of  accounts,  and  had  a  running  account 

with  them.  On  the  24th  October,  1823,  Bramky  wrote 
to  Alzedo,  '*  Allow  me  to  say  I  have  been  equally  deceiTed 
with  yourself  as  regarded  Wagstaffe,  but  I  can  aasufteyoy, 
if  from  any  representations  of  mine,  you  have  beenraduoed 
to  give  him  credit,  I  will,  if  my  life  is  preaerved,  see 
justice  done  by  you. .  As  far  as  my  own  engagements 
exist  with  you,  I  am  going  on,  I  trust,  in  diat  strsi^ 
forward  path  to  liquidate  them.  It  will  be  a  work  of 
time,  but  I  will  accomplish  it,  provided  (a)  you  do  not  with- 
draw yourself  from  me.''  On  the  12th  November,  1S24, 
Bramlejf  wrote  to  Alzedo—*'  The  continued  confideooe 
you  place  in  me  will  be  a  stimulus  to  every  ezertaoa  oa  »y 
part,  to  see  that  not  one  shilling  is  left  unpaid ;  and  let 
me  conjure  you  to  divest  your  mind  of  all  prejudice  agamst 
me,  because  I  bad  unfortunately  to  do  with  a  rogue  as  well 
as  yourself;  and  further  rest  assured^  I  shall  not  tdA 
happy  till  I  have  not  only  paid  you  any  loss  by  bills  tfdcen 
from  me,  but  also  for  any  you  .may  have  taken  in  coniM- 
quence  of  representations  made  by  me,  which,  at  the 'same 
time,  I  wish  you  to  believe,  I  did  most  innocently.  Giiie 
me  only  your  support  (a),  and  you  will  never  have  occafti«D 
to  repent  it*'  On  the  17th  November,  1824,  Bramta/ 
wrote — **  I  am  resolved  that  every  shilling  due  to  you,  both 
legal  and  hoDOFary(6>,  I  mean  honorary  (a),  because  if  yon 
took  bills  from  Wagstaffe  upon  any  assurance  of  mine,  I 
am  bound  to  see  you  protected,  and  will  do  so ;  I  onl^ 
require  time  and  your  support  (a),  and  will  prove  to  jou  I 
am  an  honest  man." 

At  this  period  the  discount  accounts  between  Alzedo 
and  Bramky  were  in  the  following  form : 

(a)  Poit,  202  (a). 
(6)  The  words  "  shall  be  paid,'*  appear  to  be  here  omitted. 
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450    9    7 
45    0    0  to  be  passed  to  account  (a). 


£406    9    7" 

Upon  this  footing  the  parties  proceeded  nntil  Slst  De- 
cember,   1824,  when,   upon   Bromley* s  making  out  an 
account  of  the  sums  retained  by  Alzedo,  on  account  of 
Brandey^i  guarantee  on  the  bills  of  Wagstaffe,  discounted 
throngfa  him,  they  were  found  to  amount  to  5621  /.  2«.  6if., 
bring  upwards  of  1200/.  more  than  sufficient  to  discharge 
such  guarantee.     Bramley's  own  debt  being  now  dis- 
charged, he  proposed  to  Alzedo,  that  if  Alzedo  would 
coDtinae  his  discounts,  he  should  retain  one  per  cent, 
upon  each  transaction  (b)  towards  satisfaction  of  the  debt 
i^maining  due  from  Wagstaffe  in  respect  of  bills  dis- 
counted 1^  Alzedo,  without  the  intervention  of  Brandey. 


(«)'  No  question  arose  ai  to  the 
les^Uly  of  this,  traosaction,  as  the 
six  bills  were  not  drawn  till  aAer 
the  ten  per  cent  arrangement  had 
cgased  to  be  in  opeiation.    The 
§am  of  the  guarantee  giY^en  was, 
^  I  heseby  guarantee  to  ^ou  the 
jcgolar  payment  of  the  enclosed 
tmtDlBf  bills ;  and,  in  case  of  need, 
iriU  diUjT  provide  ior  the  same. 
Ii.BaailqrXondon,8thQct  1 825." 
No  oomideratioii  appears  upon  the 
fitte  of  thb  guarantee,  (4  B.  &  A. 
595),  aor  can  any  he  naoumrUy 
infemd,  ( J6.  597).     If  the  hiUs 
declared  on  had  been  discount^ 
ed  whilst  the  len  per  cent,  was 
dednoted,  a  4|a€8tkMi  mig^t  hare- 
heen  raised,   whether,  upon  the 
disoountiag  of  hills,  it  is  usury 
to  retain  a  sum  which  the  bro- 
ker is  under  a  legal  or  a  moral 
obligation  to  pay  to  the  discounter. 


If  such  retainer  is  authorized  by 
the  principal,  the  contract  is  in 
substance  this:  in  consideration, 
A.  will  lend  money,  at  five  per 
client,  to  &  J3.  agraes  to  pay  to 
A^  or  to  permit  him  to  deduct  ouit 
of  the  nominal  amount  of  the  loaq, 
a  sum  legally  or  morally  due  frosn 
C.  to  A.  On  the  other  hand,  if 
the  deduction  is  not  authorized  by 
the  principal,  it  seems  to  be  either 
a  mere  tortious  withholding  of  part 
of  the  principal's  money,  {poU  205) 
or  the  acceptance  of  a  collateral 
consideration  for  the  loan,  from  the 
broker.  See  WhiU  v.  Wri^U,  5  D. 
&a.  110,  3B.&C.a73. 
.  (6)  Supposing  the  bills  disciQuntr 
ed  to  have  94  days  to  run,  as  ij^ 
the  above  statement,  this  would 
amount  to  a  bonus  of  nearly  four 
per  cent  per  anoum. 
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This  proposal  was  accepted,  and  was  acted  upon  at  the 
period  when  the  bills  declared  on  were  drawn  lly  Maliby 
and  Co.,  accepted  by  the  defendants,  and  discounted  by 
Alzedo;  but  the  one  per  cent,  was  not  charged  by  Brarn^ 
ley  to  Maltby  and  Co.,  his  employers,  who  had  credit  in 
account  with  BramUy  for  the  full  amount,  deducting  the 
discount,  though,  by  reason  of  Maltby  and  Co.'s  bdng 
throughout  largely  in  advance  to  Bromley,  the  loss  fell 
ultimately  on  their  estate.  Brantley »  who  was  examined 
as  a  witness  on  Uie  part  of  the  plaintiiFs,  stated,  that 
he  thought  himself  bound  in  honour  {a)  to  pay  the  bills 
which  Alzedo  had  discounted  for  Wagstaffe,  without  the 


(a)  The  nature  of  this  honorary 
obligation  may  perhaps  be  collect- 
ed from  the  following  examination 
of  Bromley^  under  Alzedo' t  com- 
mission : 

"  Q.  You  have  stated  that  you 
considered  yourself  bound  in  ho- 
nour to  pay  the  bills  which  Alzedo 
discounted  for  Wagttaffe.  On  what 
particular  ground  did  you  so  con- 
sider ? 

*^  A.  If  I  was  deriving  great  ad- 
vantages from  a  man,  which  I  cer- 
tainly was  at  that  moment,  and 
from  hearing  from  him,  he  was  in- 
duced to  discount  bills  from  Wag- 
ttaffe^  either  from  my  representa- 
tions, or  from  seeing  similar  bills 
discounted  for  myself;  that  cer- 
tainly was  an  inducement  for  me 
to  see  him  paid — Ais  engagement  to 
ducoimt. 

^*  Q.  Then  do  you  mean,  that  if 
he  discounted  bills  for  you,  you 
were,  for  that  reaum,  bound  in 
honour  to  see  IVagstaffe's  bills 
liquidated? 

"A  I  do."  (vide  ante  200  {a)). 

The  loose  manner  in  which  the 
term  honorary  obligation  has  been 
used,  seems  to  have  given  rise  to 


an  opinion,  that  a  witness,  who 
considers  himself  bound  in  honour 
to  indemnify  one  of  the  parties,  is. 
not  thereby  disqualified  from  being 
called  as  a  witness  by  that  party; 
as  it  is  said  that  the  same  sense  of 
honour  which  requires  the  witness 
to  perform  his  engagement  to  in- 
demnify, will  induce  him  to  speak 
the  truth.  The  word  honour  appears 
to  be  here  employed  in  two  senses. 
The  honour  which  compels  the 
witness  to  indemnify ^  is  a  sense  of 
moral  obligation,  coupled  with  the 
desire  of  standing  well  with  the 
party  and  with  the  world,  upon 
whose  good  opinion  the  most  im- 
portant interests  may  depend,  or  it 
may  be  the  latter  consideration 
only ;  whereas,  the  honour  which 
is  to  compel  the  witness  to  speak 
the  truth,  although-  against  the  in- 
terest of  the  party  whom  he  comes 
to  support,  and  whom  he  even 
stands  engaged  to  indemnify,  is 
the  sense  of  moral  obligation  only. 
And  see  Fotherington  v.  Greets 
woody  1  Stra.  121 ;  Anon.,  cited 
in  Rudd^$  case,  1  Leach,  Cxo.  Ca. 
154  ;  Rex  v.  Inhabitants  of  Wo- 
bum^  10  East,  395. 
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intervention  of  Bramley,  but  in  consequence  of  the  high 
characteAirhich  Bromley,  at  the  time  believing  it  to  be 
true,  had  given  of  Wagstqffe,  and  that,  if  he  had  pos- 
sessed the  means,  he  would  have  paid  Alzedo  the  whole 
amount  at  once.  Alzedo  sometimes  discounted  bills  for 
Bramtey,  at  less  than  51,  per  cent.,  but  the  latter  always 
i;harged  his  employers  6/.  per  cent,  and  brokerage.  He 
had  always  in  his  hands  a  large  mass  of  bills,  belonging 
to  Maltby  and  Co.  and  other  persons,  out  of  which  he 
supplied,  from  time  to  time,  what  money  Maltby  and  Co. 
Teqnired.  Upon  this  evidence,  it  was  objected  on  the  part 
of  the  defendant,  that  the  bills  in  question  were  void  by 
the  statute  of  usury  (a),  under  which,  if  excessive  interest 
or  discount  be  taken,  accepted,  or  received  by  the  party 
discounting,  it  is  not  necessary  that  it  should  be  received 
>from  the  party  for  whose  benefit  the  bill  is  discounted. 

The  learned  Judge,  in  his  address  to  the  jury,  said, 
^'the  defence  is,  that  the  bankrupt  who  received  these 

(a)  12  Arm.  stat.2,  c.  16,  which      whatsoever,  which  shall  after  the 


203 

1827. 


provides,  ''  that  no  person  or  per- 
aotu  whatsoever,  from  and  after 
29th  Sept,  1714,  upon  any  contract 
which  shall  be  made   from  and 
-after  the  29th  Sept.,  take  directly 
or   indirectly,    for    loan   of  any 
moneys,  wares,  merchandizes,  or 
other    commodities    whatsoever, 
above  the  value  of  5/.  for  the  for- 
bearance of  100/.  for  a  year,  and 
so  after  that  rate  for  a  greater  or 
lesser  sum,    or  for  a   longer  or 
shorter  time,  and  that  all  bonds, 
contracts,  and  assurances  whatso- 
ever made  after  the  liipe  aforesaid, 
ibr  payment  of  any  principal  or 
money  to  be  lent,  or  covenanted  to 
be  performed,  (sic),  upon  or  for  any 
usury,  whereupon  or  whereby  there 
dudl  be  retemed  or  taken  above 
the  rate  of  5/.  in  the  100/.  as  afore- 
said, shall  be  utterly  void.    And 
that  all  and  every  person  or  persons 


time  aforesaid,  upon  any  contract 
to  be  made  after  the  said  29th 
Sept.,  take,  accept,  and  receive  by 
way  or  means  of  any  corrupt  bar- 
gain, loan^  exchange,  cheyizance, 
shift  or  interest,  of  any  wares,  mer- 
chandize, or  other  thing  or  things 
whatsoever,  or  by  any  deceitful 
way  or  means,  or  by  any  covin, 
engine,or  deceitful  conveyance,  for 
the  forbearing  or  giving  day  of  pay- 
ment for  one  whole  year,  of  and 
for  their  money,  or  otber  thing, 
above  the  sum  of  5/.  for  the  for- 
bearing of  too/,  for  a  year,  and 
so  after  that  rate  for  a  greater 
or  lesser  sum,  or  for  a  longer  or 
shorter  term,  shall  forfeit  and  lose 
for  every  such  offence  the  treble 
value  of  the  moneys,  wares,  mer- 
chandizes and  other  things  so  lent, 
bargained,  exchanged,  or  shifted," 
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1887.        bills  in  discount,  discounted  them  upon  an  usurious  ber- 
||^^]J|^      gi^n,  to  receive  more  than  6/.  per  cent.,  in  resftct  of  the 
V'  discount,  at  the  price  of  the  discount,  and  for  the  fo^ 

bearance  of  the  money  advanced,  until  those  bills  sbooU 
become  due; — that  is  the  defence.  Now  if  a  person  dpep 
corruptly  bargain  to  receive  more  than  61.  per  cent.,  il 
that  be  the  substance  of  the  contract  between  the  partiesy 
whatever  form  or  colour  they  may  think  fit  to  give  ity  the 
law  will  act  upon  the  substance  of  the  transaction,  r^^aid- 
less  of  the  form  and  colour;  but  still  it  remains  a  questioip 
in  each  case,  what  is  the  real  substance  of  the  transac^ 
tion(a).  BranUey  had  made  a  representation  to  th^ 
bankrupt  as  tp  the  character  of  Wagstaffe,  before  ti^ 
bankrupt  discounted  any  bills  for  Wagstaffe.  Several  ifl 
Wagstaffe's  bills  had  been  guaranteed  by  Bramley,  who 
was  liable  on  his  guarantee  to  a  large  amount.  In  reapeot 
of  the  other  bills  discounted  by  the  bankrupt  for  Wag-- 
^taffe,  Bramley  considered  himsdf  under  an  honorary,  |iot 
a  legal  obligation ;  and  one  per  cent,  is  deducted  to  pay 
the  bankrupt's  loss.  If  there  was  nothing  but  the  fiuot 
that  1/.  per  cent,  was  deducted  in. addition  to  61.  per  cent, 
it  would  be  undoubtedly  usury ;  but  there  was  something 
more,  namely,  that  Bramley  conceived  himself  under  aii 
honorary  obligation.  If  Bramky  tho«gbt  himself  nndir 
an  honorary  obligation  to  pay,  as  far  as  my  opinion  goes,  I 
should  be  inclined  to  say  the  transaction  was  not  usurioos^'' 

The  jury  found  a  venlict  for  the  plaintiffs. 

In  last  Easter  term,  Tindal,  S.  6.,  obtained  a  rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had  on  the  ground  of  misdirection,  and  that  th^ 
verdict  was  against  evidence;  against  which  ruli 


Scarlett,  A.  G.,  Brougham,  and  JP.  Pollock,  now  shewe4 
cause.  It  is  not  usury  to  deduct  an  old  debt  out  of  tlie 
amount  of  bills  discounted.  The  business  of  a  broker  is  -a 
new  trade  sprung  up  within  the  last  50  years.    They  keep 

(a)  Af^te,  15a. 
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dditor  and  ereditor  accounts  with  their  cuBtomera,  and 
instead  o^ndorsing  the  bill  which  is  to  pass  through  their      SolIetb 
hands^  their  practice  is  to  give  a  written  guarantee  (a) ;  ^ 

and  whenerer  a  broker  brings  a  bill  with  a  new  name 
npoD  it,  he  makes  a  representation  as  to  the  solvency  of 
such  fBStj.  Here  the  broker^  if  he  had  been  solvent, 
would  have  paid  tfie  fell  amount  himself.  Now  the  cir"- 
comslance  of  the  broker's  being  solvent  or  insolvent 
caimot  make  a  contract  corrupt.  The  broker  was  in-^ 
debted  to  his  employers  in  the  full  amount  of  the  bills,  and 
if  be  tcdd  the  discounter  that  he  might  detain  his,  the 
brakor's,  own  debt  out  of  the  amount,  it  might  be  a  fraud 
upon  his  employer ;  but  the  contract  not  being  originally 
lunirioas  would  not  become  so  by  this  fraud.  In  Buckley  v. 
GuMank  (6),  a  special  verdict  in  ejectment  finding  that  all 
partieB  were  present  at  the  making  of  an  agreement  for  ex*- 
cesaive  interest,  was  not  considered  conclusive  as  to  the  al* 
leged  usury.  In  Carstairs  v.  Stein  (c),  it  was  held  that  th^ 
questkHiy  whether  a  particular  transaction  was  a  colour  for 
nsatjg  was  for  the  consideration  of  the  jury.  Th^re  the 
Coart  lefnsed  to  disturb  the  verdict^  though  it  was  against 
-the  opinion  of  the  Judge  who  tried  the  cause.  Here  the 
irerdiel  accorded  with  the  Judge's  opinion^ 

Tmdal,  S.  G.,  and  Gurney,  contra.    This  case  was  not 

]yre8ented  fairly  and  fully  to  the  consideration  of  the  jury. 

^he  learned  Ju4ge  concluded  his  address  to  them  by  saying, 

that  if  nothing  but  the  one  per  cent,  had  appeared^  the 

transaction  would  have  been  usurious;  but  that  if  the  broker 

thought  himself  bound  in  honour,  he  should  think  it  not 

usury.    The  case  went  to  the  jury  with  the  prejudice  of 

that  opinion.    At  the  end  of  every  week  an  account  was 

settled  between  the  broker  and  the  bankrupt   and  was 

produced,    in  which  one  per  cent,  was  charged  beyond 

(a)   As  to  the  force  of   these  ance  to  the  lessor  of  the  plaintiff, 

gULfantees  vtrfe  tupra  201  (a).  was  created  by  the  insertion  of  a 

(()  Cro.  J^.  677.      There  it  false  date  by  the  mistake  of  the 

was  expressly  found  that  the  ap-  tcrivener;  etvideantCy  136. 

pemnce  of  usury  in  the  eon?ey-  (c)  4  M.  &  S.  192. 
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the  five  per  cent.  The  plaintifTs  counsel  would  repreaeiit 
that  usury  cannot  be  committed  by  a  bill-broker  at  alL  If 
is  insisted,  that  if  a  bill-broker  offer  a  bonus  to  the  difh 
counter,  it  is  not  usury  unless  the  money  come  out  of  the 
pocket  of  the  employer.  No  doubt,  a  debtor  discounting 
a  bill  may  pay  part  of  it  to  his  discounting  creditor.  This 
would  be  an  idle  ceremony,  and  therefore  the  amount  may 
be  deducted  at  once.  But  if  honour  be  a  sufficient  groun4 
for  making  a  deduction  beyond  five  per  cent,  why  may  it 
not  be  also  done  on  the  score  of  liberality^  If  it  were 
necessary  to  consider  whether  any  honorary  engagement 
existed,  it  might  safely  be  said  that  none  did  exist,  llie 
bankrupt  had  begun  discounting  directly  with  Wagsiaffe, 
to  save  the  brokerage  either  to  himself  or  to  Wagstaffe. 
The  legislature,  in  speaking  of  a  '^  corrupt"  agreement, 
uses  the  term  ''  corrupt"  in  a  legal,  not  in  a  moral  sense. 
In  Marsh  v.  Martindale  (a),  Lord  Alvanley  said,  that  if  a 
man  agree  to  take  more  than  five  per  cent,  for  the  for- 
bearance of  money,  the  law  declares  that  such  an  agree- 
ment is  corrupt  within  the  statute  of  Anne,  whether  the 
parties  thought  at  the  time  they  were  acting  contrary  to 
the  statute  or  not.  The  agent  of  the  owner  of  a  bill  might 
according  to  the  doctrine  now  contended  for,  take  it 
into  the  market  and  pay  six  or  eight  per  cent.  The 
bankrupt  knew  he  had  no  legal  claim  for  the  one  per  cent.^ 
and  must  have  been  aware  that  he  was  receiving  it  as  a 
bonus.  The  mere  supposition  of  liability  wduld  not  justify 
the  payment  (a).  But  the  contract  was  in  substance  this : 
**  If  you  will  go  on  discounting,  I  will  allow  you  one  per 

cent,  upon  Wagstaffe*s  debt." 

Cur.  adv,  vulL 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment 
of  the  Court, — 

This  was  an  action  on  bills  of  exchange,  and  the  ques* 
tion  was,  whether  these  bills  were  tainted  with  usury. 
They  had  been  discounted  through  the  intervention  of  a 


(o)  3  B.  &  P.  154. 
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broker  of  the  name  of  Bramley,  who  had  represented  to 
the  bankrupt  that,  in  consequence  of  his  having  recom- 
mended Wagstqffe  to  the  bankrupt,  and  as  he  could  not 
pay  the  whole  amount  at  once,  the  bankrupt  should  go  on 
discounting,  and  that  he,  Brandeyf  should  deduct  one  per 
cent,  from  the  sums  to  be  paid  by  the  bankrupt,  but  would 
charge  his  employers,  as  if  he  had  made  no  such  deduc- 
tion. I  left  it  to  the  jury,  whether  Bramley  thought  him* 
self  under  an  honorary  engagement  to  pay  the  bankrupt ; 
and  that  if  he  did,  it  was  not  usury.  A  new  trial  was 
moved  for,  on  the  ground  that  I  ought  to  have  intimated 
my  opinion  to  the  jury,  and  that  I  ought  to  have  done  so 
in  a  different  way.  I  still  think,  and  I  believe  one  or  two  of 
my  learned  brothers  are  of  the  same  opinion,  that  if  JBram- 
ley  thought  himself  under  an  honorary  obligation,  what 
was  done  was  not  usury.  We  all,  however,  think  that, 
as,  notwithstanding  my  intimating  such  an  opinion,  I  left 
it  to  the  jury  to  draw  their  own  conclusion  upon  the  whole 
matter,  we  cannot  disturb  the  verdict,  in  a  case  involving 
such  penal  consequences. 

Rule  discharged  (a). 


SOLARTB 
V. 
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(a)  The  statute  of  Anne  (ante, 
203,  n.),  like  the  prerious  statutes 
of  37  Hen.  8,  c.  9,  21  Jac,  1,  c.  17, 
12  Car*  2,  c.  13,  which  limit 
the  rate  of  ioterest  successively 
at  10,  8,  and  6  per  cent.,  does 
not  proceed  upon  any  distinc- 
tion between  profit  and  indem- 
nity {ante,  1 36,  n.),  but  fixes  a  max- 
imum for  the  price  of  the  use  of 
money,  which  it  enforces  by  de- 
chtfing  the  contracts  and  assur- 
ances void,  {ante,  203,  n.),  and  by 
subjecting  the  lender  to  a  penalty 
eqaal  to  three  times  the  amount 
of  the  principal  lent  or  forborne, 
where  more  than  5  per  cent,  is  ta- 
ken, (12  Ann.  Stat  2,  c.  16,  sect.  1). 


The  statute  of  37  Hen,  8,  c.  9, 
the  first  creating  a  maximum  is 
the  first  which  enacts  the  treble 
forfeiture.  That  act  having  been 
repealed  by  5  &  6  Edw.  6,  c. 
20,  which  forbad  all  usury,  was 
re-enacted  by  13  Elix,  c.  8,  which 
superadds  (sect.  5),  the  forfeiture 
of  the  simple  amount  of  the  inter- 
est where  lest  than  10  per  cent,  is 
taken. 

Maximums  of  price  abound 
in  the  statute  book ;  but,  except 
the  statute  of  Anne,  they  are  all 
now  repealed  or,  as  the  provision 
in  13  £/if.,  c.  8,  s.  5,  become  ob- 
solete. 


206  GASES    IN    THE    KING*S    fi£NCH» 


Dob  on  the  demise  of  Waters,  clerk,  against  Hough- 
ton. 

• 

^SK^tS^  Ejectment  for  a  messuage  and  lands  at  Rippingale, 
Michaelmas  in  the  connty  of  Lincoln.  The  lessor  of  the  plaintiff  was 
kmge?'  wiUi  ^°  NoT^mber,  1825,  instituted  and  inducted  into  the  recUuy 
the  privilege     of  Rippingale.     The    premises    in  question  had    been 

of  using  part  I   .       *  «  -r^.      .        i     i  •     i 

of  the  pre-  annexed  to  the  rectory  of  Rippmgale  by  an  mdosura 
misM  for  ^^^    Tl^^  fortoer  rector,    whose  incumbency  ended  by 

specincpnr-  ''  ^ 

poses  tiu  resignation  in  October,  1825,  bad  demised  the  premises  to 

^msr^^ect-  *®  defendant,  who  continued  in  possession  until  l}3d 

ment  ma£be  January,  1826,  when  the  following  written  agreement  was 

thos^paris'  to  ^i^tered  into :— >''  Memorandum  of  an  agreement  between 

^f'^e  do\?""  ^^^'  ^''  Waters,  rector  of  Rippingale,  and  Mr.  William 

not  extend,  in  Hougkton,    of,  8cc.,  who    agTce   as   follows,   tn'je.^   Mr« 

betw^n^i-  ^^^g^on  to  occupy  the  whole  of  the  glebe  lands,  which 

chaelmas  and  he  now  occupies,  belonging  to  the  rectory  of  Rippingale 

SuclJan^agree-  aforesaid,  until  Michaelmas  next,  O.  S.  and  no  longer^  at 

ment  contain-  the  rent  of  700/.,  payable,  half  at  Lady-day  next,  and  half 

mg  an  express  ..iT,  i  -ii^i 

provision  for     at  the  expiration  of  the  term  agreed  upon ;  with  the  fol- 

?^*°8r^.*|>e  lowing  privileges  to  Mr.  Houghton ^  viz.,  to  plough  up  the 

chaelmas,  the  Comer  close  (now  grass)  adjoining  the  cross  roads,  and 

Ae^Msent  of  ^®  lower  part  of  the  House  close  in  a  line  even  with  Mr, 

the  lessee,  J.  Shield^s  dose,  and  to  sow  the  same  with  beans^  and  to 

a  house  and  plough  and  SOW  the  Bottom  fen  close,  excepting  about 

sUi^fcAT^h  ~"  ^^®"^y  acres,  where  the  seeds  appear  to  be  the  best ;  also 

this  alteration,  to  plough  and  SOW  with  a  crop  of  beans,    the  wheat 

an^expin^ion  ^^'^'^^e  close  which  runs  up  to  Graby  hedge ;  also  to  bo 

of  what  was  allowed  by  the  in-coming  tenant  for  the  new  yard  fencing, 

does  not  re^    '  ^^*  Houghton  also  to  have  the  use  of   the  barns  and 

quire  a  new      farm-yard,  to  thrash  and  cut  or  consume  the  straw  in. 

stamp.  ^ 

until  Lady^day,  1827,  if  he  can  possibly  clear  it  up  hf 
that  time,  and  if  not,  until  May-day,  1827.  Mr.  nough- 
ton  on  his  part  agrees  to  leave  all  the  house,  barn^  stables^ 
and  other  buildings,  now  upon  the  premises,  as  well  as  aU 
the  straw  and  manure  that  has  grown  and  arisen,  or  is  to 
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grow  and  arise,  tfrom  the  said  faim  previously  to  Lady^day,  i827. 
1827,  at  which  time  and  period  Mr.  Houghton  agrees  to  -^^^^^ 
give  op  the  holding  and  occupation,  and  possession,  of  the  Waters 
said  farm  *.  Mr.  Houghton  is  also  to  have  the  privilege  hq^qhton 
of  eating  the  turnips,  if  any  are  growing  on  the  land, 
until  new  Lady-day,  1827. '  Agreed  upon  and  signed  this 
23d  day  of  January,  1826,  by  us,  W.  Waters,  William 
Houghton.**  Shortly  after  this  memorandum  had  been 
agned,  the  lessor  of  the  plaintiff  altered  the  clause,  /'  at 
which  time  and  period  Mr.  Houghton  agrees  to  give  up 
the  hdding  and  occupation,  and  possession  of  the  said 
htm,*'  by  adding  at  the  asterisk  *  the  words  ''  house  and 
premises,''  and  informed  the  defendant  he  had  done  so, 
and  requested  to  have  defendant's  copy  of  the  agreement, 
to  make  a  similar  addition.  The  defendant  promised  to 
call,  and  alter  his  copy  of  the  agreement  accordingly, 
bnt  this  was  never  done.  The  demise  in  the  declaration 
was  laid  on  the  16th  October,  1826.  On  the  8th  of 
November,  1826,  a  distress  was  taken  by  the  lessor  of  the 
plaintiff  for  350/.,  for  rent  due  10th  October,  1826,  which 
rent  was  afterwards  paid  by  the  defendant.  No  notice  to 
quit  had  been  given.  At  the  trial  before  Abbott,  C.  J.,  at 
the  last  Spring  assizes  for  the  county  of  Lincoln  (a),  it  was 
objected  on  the  part  of  the  defendant,  that  the  agreement 
having  been  altered  in  a  material  part  was  not  admissible 
in  evidence^  and  that  the  tenancy  evidenced  by  the  dis- 
tress, must  be  taken  to  be  a  tenancy  from  year  to  year, 
entitling  the  defendant  to  notice  to  quit ;  and  that  by  the 
agreement  itself,  the  defendant  was  entitled  to  hold  till 
Lady-day.  The  learned  Judge  over-ruled  the  objection, 
and  received  the  evidence,  being  of  opinion,  that  by  the 
agreement,  the  whole  tenancy  was  to  determine  at 
Michaelmas,  but  ;that  the  tenant  was  to  hav6  certain 
privileges  which  would  extend  beyond  that  period  ;  that 
the  agreement  might,  perhaps,  be  vitiated,  but  then  there 

(a)  Counsel  for  the  plaintiff,      Dowell;  for  the  defendant,  C/iirA^f, 
Denman,  C.  S.,  Ba%ity,  and  Mac     and  Reader. 
VOL.  I.  P 
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was  DO  tenancy  {a).    A  Terdict  was  foand  for  the  plaintiff, 
with  leave  for  the  defendant  to  move  to  enter  a  non^it. 

Clarke  ha.ving  moved  accordingly,  in  Easter  term  last, 
obtained  a  role  to  shew  cause  why  a  nonsuit  should  not  be 
entered.    Against  whi^h, 

Denman,  C.  S.,  and  Balguyj  now  shewed  cause*  The 
alteration  was  made  with  the  defendant's  consent.  It  vras 
in  an  immaterial  part ;  and  it  was  at  all  events  admissible 
to  shew  the  terms  of  the  tenancy.  The  agreement  contained 
tapress  stipulations  to  quit  at  Michaelmas,  1826 ;  thovgfa 
the  tenant  was  to  have  certain  privileges  until  Lady^day^ 
1827.  As  the  agreement  originally  stood,  the  farm  was  to 
be  given  up  at  Lady-day.  By  this  must  have  been  meant 
what  vras  afterwards  expressed  by  the  alteration ;  for  if,  as 
the  defendant  contends,  he  was  entitled  to  hold  the  land 
up  to  Lady-day,  it  would  have  been  wholly  unneces- 
sary to  reserve  to  him  a  power  of  eating  and  consuming 
the  turnips,  &c.,  until  Lady-day.  But  supposing  the 
alteration  to  be  material,  it  was  acceded  to  by  the  de- 
fendant ;  and  they  cited  Cole  v.  Parkin  (6),  and  Paten 
V.  Winter  (c). 


Clarke  and  Reader,  contrd. — It  is  clear  that  the  relation 
of  landlord  and  tenant  existed  between  these  parties. 
That  is  shewn  by  the  distress  ((f).  Before  the  agreement 
was  read,  the  defendant's  counsel  asked  if  it  was  the 
same  agreement  which  had  been  originally  signed  by  the 
parties.  The  witness  said  it  was  not ;  it  having  been 
altered  by  the  plaintiff.    The  learned  Judge,  nevertheless. 


(a)  The  distress,  though  taken 
after  old  Michaelmas,  yet  being 
for  rent  which  had  accrued  be- 
fore that  time,  would  not  be  an 
affirmance  of  a  tenancy  subsisting 
at  the  period  of  the  distress ;  a 
landlord  being  authorized  by  4 
Attn;  cap.  16,  to  distrain  within 


six  months  after  the  determinatioii 
of  the  tenancy,  provided  the  title 
of  the  landlord  and  the  occupation 
of  the  tenant  continue. 
(6)  10  East,  471. 

(c)  1  Taunt.  420. 

(d)  Sed  vide  iuprtt,  DOte(a)  conird. 
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that  he  should  receive  it  in  evidence.  It  was  altered 
no  donbt  to  care  an  objection  to  the  lessor  of  the  plain- 
tiff's right  of  resuming  the  possession.  If  the  alteration 
gives  the  party  a  right  to  enter  earlier,  it  is  material. 

LordTsNTERDBNy  C.  J. — If  the  verdict  was  given  for 
the  glebe  land  it  must  stand.  Upon  the  ground  of  assent 
to  the  alteration,  this  rule  ought  to  be  discharged  (a). 
They  will  take  out  execution  at  their  peril. 

Bat  LEY,  J. — ^The  Court  of  Common  Pleas  have  held, 
that  where  a  policy  has  been  altered,  it  is  binding  in  its 
altered  shape  upon  those  parties  who  have  assented  to  the 
altwation,  and  that  it  binds  those  who  have  not  so 
assented,  in  the  shape  in  which  it  stood  originally.  There 
the  alteration  was  made,  not  by  consent,  but  for  the  pur- 
pose of  proposing  it  to  the  underwriters.  If  it  had  stood 
''farm^''  it  would  have  included  the  house  and  build- 
ings (6). 

HoLROYD,  J.,  and  Little  dale,  J.,  concurred. 
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(a)  Vide  Sutton  v.  Toomer^  antCy 

125. 
(6)  Expreuio  earum,  qua  taciii 

hmmt^nihU  aperatur.  For  instances 

of  the  application  of  this  maxim, — 

see  2  Co.  Inst  365  ;  Idle  v.  Cook, 

1  Pecre  Wms,  79,  80 ;    Elliott  ?. 


Rule  discharged  (c). 

Davenport,  ib.  84 ;  Blackbome  ▼. 
Edgelei/,  ib,  606.  And  see  Clap- 
ham  V.  Cologariy  3  Carapb.  382. 

(c)  And  see  French  v.  Patten, 
9  East,  351  ;  Fahrlie  v.  Christie, 
7  Taunt.  416, 1  J.  B.  Moore,  114, 
Holt,N.P.C.331,S.C. 


1827. 


Doe,  dem. 
Waters 

V. 

Houghton. 


Bridgett  v.  Coyney,  Esq. 

1 RESPASS,  against  a  magistrate,  for  an  assault  and      Plaintiff ap- 
false  imprisonment.    At  the  trial,  before  LUlkdale,  J.,  at  §efendant,^r 

magistrate,  to 
tnswer  the  complaint  o(A.,  for  unlawfully  killing  his  dog.     Defendant  advised  plaintiff 
to  settle  the  matter,  by  paying  a  sum  of  money,  which  plaintiff  declined.     Defendant 
then  said,  '^  he  would  convict  plaintiff  in  a  penalty  under  the  Trespass  Act,  in  which  case 
be  would  go  to  prison.*'    Plaintiff  still  declmed  paying,  and  said  he  would  appeal.  De- 

2p 
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1827.        the  last  assizes  for  the  county  of  Stafford  (a),  the  case  was 
B^^      this  :-0u  the  19th  January.  1827,  the  plaintiff  appeared 
V-  before  the  defendant,  an  acting  magistrate  for  the  county 

of  Stafford,  to  answer  a  charge  made  against  him  by  one 
Dawson,  for  wilfully  and  maliciously  shooting  his  dog. 
The  defendant  having  heard  the  complaint,  inquired  of 
Dawson  what  he  claimed  as  the  value  of  his  dog ;  to  which 
the  latter  replied,  that  he  would  not  take  less  than  5/^ 
The  defendant  proposed  to  the  plaintiff  to  pay,  and  to 
Dawson  to  accept,  3/.,  as  a  compensation  for  the  loss  of 
the  dog;  and  upon  the  plaintiff's  refusing  to  pay  that 
sum,  told  the  latter  that  he  should  convict  him  in  that 
sum,  under  the  Malicious  Trespass  Act,  in  which  case  he 
would  be  committed  to  prison  ;  but  at  the  same  time  again 
recommended  the  parties  to  settle  the  matter.  The  plain- 
tiff replied  that  he  would  not  pay,  and  that  he  would 
''  carry  the  case  elsewhere;"  upon  which  the  defendant 
called  in  a  constable,  and  said  to  him,  pointing  to  the 
plaintiff, ''  take  this  man  out,  and  see  whether  they  ciui 
agree  to  settle  the  matter,  and  if  not,  bring  him  in  again, 
as  I  must  proceed  to  convict  him  under  the  act."  The 
constable,  the  plaintiff,  and  Dawson,  thereupon  left  the 
room  together,  and  the  plaintiff  having  shortly  afterwards 
paid  3/.  for  the  dog.  and  some  shillings  for  fees,  was 
allowed  to  depart.  No  evidence  was  offered  on  the  part 
of  the  defendant,  but  it  was  contended,  that  the  action 
could  not  be  maintained,  inasmuch  as  no  imprisonment 
had  been  proved  ;  for  that  the  mere  fact  of  the  defendant 
having  called  in  a  constable,  and  given  him  the  directions 
he  did,  and  of  the  plaintiff  having  left  the  room  in  com- 

(a)  Counsel    for  the  plaintiff,     for  the  defendant,  RutuU,  Serjt., 
TauntOHf  Campbell,  and  Richards  ;     and  Wheatley. 

fendant  then  called  in  a  constable,  and  said,  *'  take  this  man  out,  and  see  if  they  can 
settle  the  matter ;  and  if  not,  bring  him  in  again,  as  I  must  proceed  to  commit  him 
under  the  act."  Plaintiff  then  went  out  with  the  constable,  and  settled  the  matter,  by 
paying  a  sum  of  money : — Held,  that  this  was  an  assault  and  false  imprisonment,  for 
which  trespass  would  lie ;  and  which,  as  no  conviction  had  been  drawn  up,  d^eodant 
could  not  justify. 
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pany  with  the  constable,  did  not  constitute  a  taking  into 

custody  of  the  plaintiff,  so  as  to  support  the  allegation  of     beidoett 

his  harine:  been  assaulted  and  imprisoned.    The  learaed  ^* 

...  COYNET. 

Judge  told  the  jury  that,  in  his  opinion,  there  was  a  suffi- 
cient apprehension  and  restraint  of  the  plaintiff's  person 
to  constitute  an  assault  and  imprisonment  in  law,  and  that 
the  circumstances  of  the  case  did  not  furnish  any  justifi- 
cation to  the  defendant  for  having  authorized  that  assault 
and  imprisonment ;  and  the  jury,  under  that  direction, 
found  a  verdict  for  the  plaintiff. 

Ruitellf  Serjt.,  now  moved  for  a  new  trial,  upon  the 
ground  that  the  learned  Judge  had  mis-directed  the  jury, 
in  point  of  law.  There  was  no  assault  or  imprisonment 
proved,  therefore  the  action  was  not  maintainable ;  and  in 
that  respect  the  direction  of  the  learned  Judge  was  wrong. 
There  was  nothing  to  shew  that  the  constable  said  or  did 
any  thing  indicative  of  an  intention  to  take  the  plaintiff 
into  custody  :  he  neither  charged  him,  as  his  prisoner,  to 
go  with  him,  nor  laid  so  much  as  a  finger  upon  his  per- 
son :  for  all  that  appeared,  the  plaintiff  accompanied  the 
constable  voluntarily,  as  Dawson  did,  merely  as  a  referee 
or  mediator,  and  not  under  any  notion  of  compulsion  or 
duress.  [Lord  Tenterdettj  C.  J.  But  the  defendant  or- 
dered the  constable  to  take  the  plaintiff  out,  and,  if  the 
business  was  not  settled,  to  bring  him  in  again,  as  he 
mu$i  proceed  to  commit  him.  What  jurisdiction  had  he 
to  interfere  at  all  in  such  a  case?]  He  had  clearly 
jurisdiction  under  the  Malicious  Trespass  Act  (a).  By 
that  act  the  defendant  had  authority  to  convict  the  plain- 
tiff of  wilfully  and  maliciously  killing  the  dog ;  and  he 
did  in  effect  convict  him  of  that  offence :  and  if  so,  the 
imprisonment  of  the  plaintiff,  even  if  proved,  was  justified, 
and  in  that  respect  the  direction  of  the  learned  Judge  was 
wrong.  Again,  if  the  plaintiff  was  not  convicted,  still  the 
defendant  had  authority  to  detain  him  for  the  purpose  of 

(a)  1  Ceo.  4,  c.  56. 
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conviction ;  as  he  would  have  bad  to  issue  his  warrant  for 
his  apprehension,  if  he  had  not  appeared  to  answer  the 
charge.  This  is  dear  upon  all  the  authorities.  In  JETaiv- 
kin$*  P.  C.  (a)>  it  is  said,  **  wherever  a  statute  gives  to  any 
one  justice  of  the  peace  a  jurisdiction  over  any  offence,  or 
a  power  to  require  any  person  to  do  a  certain  thing  ordain- 
ed by  such  statute,  it  impliedly  gives  a  power  to  every 
such  justice  to  make  out  a  warrant  to  bring  before  hitn  any 
person  accused  of  such  offence,  or  compellable  to  do  the 
thing  ordained  by  such  statute.'^  So,  in  Bane  v«  Me- 
thuen  {b)y  a  very  recent  case,  it  was  decided,  that  if  an 
act  of  parliament  gave  a  justice  of  the  peace  jurisdiction 
over  an  offence,  it  impliedly  empowers  liim  to  make  out 
a  warrant,  and  bring  before  him  any  person  charged  with 
such  offence.  Where,  therefore,  a  party  neglected  I9 
attend  a  summons  granted  by  a  magistrate,  chained  with 
an  offence  under  the  Malicious  Trespass  Act,  1  Geo.  4,  0. 
56,  it  was  held,  that  he  might  issue  his  warrant  to  appre- 
hend and  bring  such  party  before  him,  to  answer  the 
charge,  although  it  was  insisted  that  he  had  no  power  to 
do  so  until  after  conviction  (c).  The  strong  argument  in 
the  present  case,  however,  is,  that  the  plaintiff  was  con* 
victed;  and  it  was  not  necessary  for  the  defendant,  in 
support  of  that  position,  to  produce  the  conviction,  drawn 
up,  at  the  trial,  for  a  conviction  may  be  complete  in  ope* 
ration  of  law,  before  the  formal  instrument,  setting  it  out» 
is  drawn  up,  Still  v.  Walls  (d),  which,  indeed,  it  is  allowed, 
may  be  drawn  up  at  any  time,  before  the  return  to  a  cer* 
tiorari  or  the  sessions,  though  after  a  commitment,  Massey 
V.  Johnson  (e),  or  after  the  penalty  has  been  levied  by 
distress ;  Rex  v.  Barker,  (/). 


Lord  Tenterden,  C.  J.— I  do  not  see  any  ground  for 


(a)  Book  ii.,  c.  13,  s.  15. 
(6)  9  J.B.  Moore,  161, 2  Bingh. 
63,  3  D.  &  R.,  M.  C.  533,  S.  C. 
(c)  And  see  12  Co.  Rep.  131. 


(d)  7  East,  533. 
(c)  12  East,  32. 

(/)  1  East,  82 ;  Paley  on  Con- 
victions, 2d  edit.,  by  Dowling,  55, 
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disturbing  the  verdict  in  this  case.  The  direction  of  the 
learned  Judge  to  the  jury  was^  in  my  opinion,  perfectly 
correct.  I  Uiink  there  was  abundant  evidence  of  an  im-* 
pri^opment  of  the  plaintiff,  by  the  order  of  the  defendant, 
and  there  is  nothing  in  the  circumstaooes  of  the  case, 
wbicb,  in  my  judgment,  furnishes  a  justification  of  thai; 
imprisonment.  What  are  the  circumstances  of  the  case  ? 
The  plaintiff  appears  before  the  defendant,  who  is  a  ma-* 
gistrate,  to  answer  the  complaint  of  DawsoUy  of  having 
unlawfully  killed  his  dog.  The  defendant  proposes  to  the 
parties  to  arrange  the  matter  upon  amicable  terms.  The 
plaintiff  rejects  that  proposal,  upon  which  the  defendai^t 
tdls  bim,  that  unless  he  pays  a  certain  sum  of  money,  be 
shall  convict  him  in  a  penalty  of  that  amount,  under  an 
act  of  parliament,  in  which  case  be  will  be  committed  to 
prkson.  The  plaintiff  still  rejects  the  proposal,  and  declares 
that  be  will  carry  the  case  elsewhere ;  that  is,  that  he  will 
appeal  from  the  defendant's  jurisdiction  to  a  higher  tri- 
bunal. Upon  that  the  defendant  calls  in  a  constable, 
whom  be  orders  to  take  the  plaintiff  out,  and  if  the  parties 
cannot  settle  the  matter,  to  bring  him  in  again,  as  he  must 
proceed  to  commit  him  under  the  act.  The  plaintiff 
accordingly  goes  out  with  the  con8table(a),  and  while  they 
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(a)  '*  If  the  constable,  in  conse- 
qoence  of  the  defendant's  charge, 
had  for  one  moment  taken  posses- 
sion of  the  plaintiff's  person,  it 
Would  be,  in  point  of  law,  an  im- 
prisonment; as,  for  example,  if 
he  had^pped  her  on  the  shoulder, 
and  said,  ^'  You  are  my  prisoner," 
or  if  she  had  tubndtted  henelf  into 
hit  custody f  such  would  be  an  im- 
priaonmeot ;    but  the  merely  gir- 
iag   her  in  charge,  without  any 
taking  possession  of  the  person, 
where    nothing  more  passes  than 
merely  the  charge,  is  not,  by  law, 
a  labe  imprisonment."    Per  Eyre, 
C.  J.,  in  Sui^fson  v.  Hilly  1  Esp. 


N.  P.  C.  431 ;  and  see  Pocoek  v. 
Moore,  1 R.  &  M.  321.  In  Arrow- 
smith  V.  Le  Mesurier,  2  N.  R.  21 1, 
the  case  was  this :  a  warrant,  haviug 
been  granted  by  a  magistrate,  for 
apprehending  the  plaintiff  upon  a 
charge  of  conspiracy  lo  sue  out  a 
fraudulent  commission  of  bank- 
rupt, a  constable  went  to  the  plain- 
tiff's house,  and  shewed  him  the 
warrant.  The  plaintiff  desired  to 
have  a  copy  of  the  warrant,  which 
the  constable  permitted  him  to 
take;  after  which  the  plaintiff  at- 
tended the  constable  to  the  magis- 
trate, and,  after  being  examined 
upon  the  subject  of  Uie  charge,  was 
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are  absent  the  affair  is  settled,  by  the  plaintiff's  paying  a 
sum  of  money.  It  seems  to  me  impossible  to  doabt  that 
the  plaintiff  went  out  on  that  occasion  in  custody,  haying 
been  ordered  into  that  custody  by  the  defendant ;  and  if 
so,  there  is,  in  the  eye  of  the  law,  an  assault  and  false  im- 
prisonment by  the  defendant  upon  the  person  of  the  plain- 
tiff. Then  what  is  the  justification  ?  It  is  ssSd  tliat  the 
plaintiff  was  couTicted,  and  therefore  tCat  his  detention 
was  legal.  What  evidence  is  there  of  his  couTiction  ?  No 
conviction  was  produced  at  the  trial,  or  is  laid  before  us 
now  ;  indeed,  it  is  admitted,  that  none  has  ever  been  drawn 
up :  then  how  can  we  possibly  say  that  the  party  was  con- 
victed (a)  ?  The  final  arrangement  of  the  matter  by  the 
parties,  in  an  amicable  way,  might  properly  prevent  the 
defendant  from  acting  upon  the  conviction,  if  there  had 
been  one ;  but  it  did  not  prevent  his  drawing  it  up  as  a 
justification  of  his  own  conduct  in  the  transaction ;  and 
not  having  done  so,  he  is  without  justification^  and  mual 
abide  the  consequences. 


The  other  Judges  concurred. 


Rule  refused. 


\ 


dismissed.  A  rerdict  haviDg  been 
found  for  the  defendant,  the  Court 
refused  to  grant  a  rule  for  a  new 
trial,  saying,  that  '*  an  arrest  may 
take  place  without  an  actual  touch, 
as  if  a  man  be  locked  up  in  a  room ; 
but  here  the  plaintiff  went  volun- 
tarily before  the  magistrate.  The 
warrant  was  made  no  other  use  of 
than  a  summons.  The  constable 
brought  a  warrant,  but  did  not 
arrest  the  plaintiff.  How  can  a 
man's  walking  freely  to  a  magis- 
trate prove  him  to  be  arrested  ?'* 
So  in  Dalton's  Justice,  cap.  170, 
(p.  46^ ed.  1677),  it  is  said,  "if 
the  const^le,  or  other  officer, 
upon  a  warrant  received  from  a 


justice  of  the  peace,  shall  come 
unto  the  party,  and  require,  or 
charge  or  command  him  to  go  be- 
fore the  justice,  &c.,  this  is  no 
arrest  or  imprisonment."  In  Ge»« 
ner  v.  Sparkes,  1  Salk.  79*  the 
marginal  note,  which  has  been 
transcribed  by  subsequent  test 
writers,  is,  that  "  no  arrest  can  be 
without  actually  touching  the  de^ 
fendant;*'  but  in  that  case  the  de- 
fendant never  submitted  to  the 
officer,  but  kept  him  off  with  a 
fork.  And  see  Breton  v.  Btcr- 
ridge,  3  Campb.  139. 

(a)  See  Rodgers  v.  Jones ^  5  D. 
&R.  268,  3  B.  &  C.  409,  1  R.  & 
M.  129,  S.C.;  Bro.  Trespa5s,177. 
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The  King  v.  Robbet  Knight,  Esq.  and  others. 

Indictment  for  obstructing  a  highway,  stated,  that      Indictment 
defendants,  on  the  27th  December,  in  the  seventh  year  of  a^h^m^"^ 
the  reign,  &c.,  with  force  and  arms,  unlawfully  and  inju-  charging^^that 

•      •.,•..•  J  J  ja*      defendant  re- 

noosly  did  dig*  stock  up,  and  remove,  and  caused  to  be  moved  a  col- 
dug,  stocked  up,  and  removed,  the  gravel,  soil,  and  rub-  ^f^  *5  5®  P*" 

,  riSu  of  S«,  oi>" 

bish,  then  being  upon  and  over  a  certain  brick  culvert,  for  podte  toamul 
the  convenience  of  his  Majesty's  liege  subjects  passing  ^*«»«>wahigh- 
there  along,  in  the  parish  of  Studley,  in  the  county  of  Xeadinffrom 
Wartoickj  opposite  to  a  certain  mill  there,  called  Studley  ^^  ^^  ^^^ 
MQl,  tn  a  certain  King*s  common  highway,  there  leading  tion  in  anest 
-from  Studley 9  in  the  said  county  of  Warwick,  to  Henley      ^    "^^ 
in  Arden,  in  the  said  county ,  8cc.     Plea,  not  guilty.     At 
the  trial  before  Lord  Tenterden,  C.  J.,  at  the  last  War- 
wickshire assizes,  the  defendants  were  found  guilty. 

Denman,  C.  S.,  now  moved  for  a  rule  to  shew  cause 
why  the  judgment  should  not  be  arrested,  upon  the  ground 
that  the  description,  in  the  indictment,  of  the  road  alleged 
to  have  been  obstructed,  was  repugnant  and  bad*  The 
sDegatioQ  is,  that  the  defendants  removed  a  culvert  in  the 
parish  of  Studley,  in  the  county  of  Warwick,  opposite  a 
mill  in  a  highway  there,  leading  from  Studley  to  Henley, 
in  the  same  county  ;Vhich  is  certainly  not  a  direct  alle- 
gation that  the  highway  in  question  is  in  the  parish  of 
Studley,  and  county  of  Warwick,  nor  even  is  that  in- 
ference necessarily  deducible  from  it.  The  only  positive 
description  of  the  highway  is,  that  it  leads  from  Studley 
to  Henley;  now,  from  and  to  are  both  words  of  exclusion. 
Rex  V.  Gamlingay  (a).  The  result,  therefore,  is,  that  the 
highway  is  fa  neither  of  the  parishes  mentioned,  but  lies 
between,  but  out  of,  both  of  them.  The  case  cited  seems 
quite  decisive  of  the  point,  for  it  was  there  held,,  that  an 
indictment  against  the  parish  of  B.,  for  not  repairing  a 
road  leading  from  A.  to  B.  was  exclusive  of  B.,  and  there- 
fore bad.    And  further,  that  it  was  not  aided  by  a  subse- 

(a)  3  T.  R.  513. 
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1827.  quent  allegation  that  a  certain  part  of  the  same  highway, 
situate  in  B.,  was  in  decay.  The  same  rule  of  construction 
had  been  previously  applied  to  an  act  of  parliament,  ip 
the  case  of  Hammond  t.  Brewer  (a).  That  case  arose 
upon  a  clause  in  a  turnpike  act  (b),  which  gave  directions 
for  repairing  the  road  to  and  from  the  town  of  Battle ; 
the  only  question  was,  whether  the  act  was  intended  to 
include  or  exclude  the  town  of  Battle  itself:  and  the 
Court  were  clear  that  the  act  of  parliament  was  intended 
to  exclude  the  town  of  Battle.  Both  those  decisions  seem 
to  have  been  founded  upon  an  authority  in  2  RoL  Abr.  (c)» 
where  it  is  said,  ^^  if  A.  is  indicted  for  stopping  up  a  way 
at  D.,  leading  from  D.  to  S.,  it  is  not  good,  because  it 
does  not  allege  the  way  to  be  in  D.,  but  to  leadyroiTi  D., 
which  excludes  the  vill.  And  in  M,  21  Car.  h,  such  an 
indictment  was  quashed.*'  Upon  these  authorities  it  is 
submitted  that  this  indictment  is  bad,  and  that  the  judg- 
ment upon  it  ought  to  be  arrested. 

Lord  Tentsrdbn,  C.  J. — The  indictment  in  lUx  v. 
Gamlingaif  was  very  different  from  the  indictmant  in 
this  case*  The  only  description  of  the  road  there  was,  thai 
it  was  a  road  leadingyrom  the  parish  of  A.  to  the  parish  of 
B.  Here  we  hare  much  more,  because  the  allegation  is» 
that  the  defendants  committed  an  obstruction  in  the  parish 
of  S.,  <^po6i(e  to  a  mill  there,  in  a  highway  there^  leading 
from  S.  to  H.  To  constme  the  words  **  to"  and  "  from/' 
in  that  sentence  exclusively,  would  be  to  render  insensible 
and  absurd,  that  which  is  otherwise  sensible  and  intelli- 
gible :  and  why  should  we  go  out  of  our  way  to  produce 
such  a  result  ?  If  the  defendants,  in  the  parish  of  S., 
have  obstructed  a  highway,  they  are  guilty  upon  this  in- 
dictment, and  I  think  there  is  an  abundantly  plain  allega- 
tion of  their  having  done  so.  In  common  parlance  and 
acceptation,  the  words  ''to''  and  "from"  have,  very 
frequently,  an  inclusive  meaning(^) ;  and  I  am  by  no  means 


\ 


(a)  1  Burr.  376.  •  (c)  Indictment  (M)  pi.  19. 

(6)  26  Geo. !?,  c.  54.  \i)  Cowp.  717,  ace. 
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satisfied  with  the  general  rule  laid  down  in  Rex  v.  Gam-  ^8^7. 
lingayia),  that  they  ought  to  be  construed  exclusively.  The 
case  m  Bumno  is  ako  very  different  from  the  present 
The  object  of  the  act  there,  was  to  impose  a  t(dl.  Many 
of  the  clauses  described  the  roads  as  leading  from^  to,  and 
through  towns;  but  the  clause  in  question  (Huitted  the 
wofd  through*  Lord  Mansfield  observed,  that  it  Was 
neither  usual  nor  ccmvenient  to  erect  toll  gates  in  the 
middle  of  great  towns,  which  the  commissioners  under  the 
act  had  done:  and  upon  those  grounds  the  decision  of 
that  case  clearly  proceeded.  For  these  reasons,  I  am  of 
opinion  that  this  indictment  may  be  supported. 

Ba  YLEY,  J. — 1  am  of  the  same  opinion.    The  objection 
in  Res  v.  Gamlingay  was,  that  it  did  not  appear  from  any 
thing  stated  in  the  indictment,  that  any  part  of  the  road 
was  in  the  indicted  parish,  because  the  first  allegation 
that  the  road  led  from  A.  to  B.,  was  clearly  bad  in  that 
irespect,  and  the  second  allegation,  that  part  of  the  same 
road,  situate  in  B.,  was  in  decay,  referred  back  to  the 
first,  and  therefore  could  not  aid  it;   for  both  plainly 
alluded  to  one  and  the  same  road.    And  even  there  Lord 
Kenyon  appears  to  have  yielded  to  the  objection  with 
regret,  and  rather  from  the  idea  that  he  was  bound  by 
the  authority  in  RolkU  Abridgment  (6),  than  from  His  own 
conviction  of  the  validity  of  the  objection.    Here,  how- 
ever, the  objection  does  not  apply ;  for  there  is  in  this 
indictment,  a  very  sufficient  allegation  that  the  defendants 
have  obstructed  a  road  in  the  parish  of  Studley. 

The  other  Judges  concurred. 

Rule  refused. 

(a)  3  T.  R.  513.  stopping  is  alleged  at  Kensington, 

(6)  And  see  Baltey't  case,  Latch,  but  the  way  is  alleged  to  be  from 

183.    Haltey  was  indicted  '*  quod  and  to  X.,  so  there  K.  is  excluded, 

apad  Eemmgian  cum  quodam  mw-  As  a  lease  for  three  years,  from 

TO  eoetUi  obstupamt  altam  viam  re-  Michaelmas  excludes  Michaelmas. 

giam  ducentem  de  London  ad  Ken-'  At  another  day,    another  indict- 

ungton;  and  the  indictment  was  ment  was  reverted  for  the  same 

quashed  by  Jones  and  Whitlocke,  cause,  by  Doderidge  and  Whit- 

{abtaUe  Dodertdge),  because  the  locke." 
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Geo  ROB  Butcher  V.  John  Butcher. 

mtJ^^"^  Trespass  for  breaking  and  entering  a  close  of  the 

on  a  party  in  plaintiff,  called  Hill  close  ground,  and  a   certain  other 

M^^m  (a)f  close,  situate,  &c*,  at  Maidmorton,  in  the  county  of  Bucks, 

Held,  that  and  breaking  gates,  filing  with  cattle,  damaging  soil 

^ga^^the  with  horses  and  carriages,  cutting  down  trees,  and  carryii^ 

S^A  h  ^'  ^^^''^y  branches.    Plea,  not  guilty.    And  as  to  the  second 

retain  the  close,  lib.  ten.  of  defendant.    The  replication  took  issue 

a^ai  posses-  ^^  ^^  pj^^    ^^  ^j^^  ^^  before  Garrow,  B.,  at  the  last 

assizes  for  the  county  of  Bucks  (&),  it  appeared,  that  the 
plaintiff  was  the  elder  brother  of  the  defendant ;  tiiat  on 
the  10th  of  August,  1761,  George  Butcher,  the  father  of 
the  plaintiff  and  defendant,  was  admitted  tenant  of  a 
copyhold  messuage  and  land,  comprising  Hill  close  ground, 
habendum,  to  him  the  said  George  Butcher,  the  elder,  Wil- 
liam Scott  Butcher,  his  second  son,  and  George  Butcher, 
his  eldest  son  (plaintiff),  for  the  term  of  their  lives,  and 
the  life  of  the  surrivor  and  survivors  of  them  successively. 
In  January,  1807,  George  Butcher,  the  elder,  died.     Wil* 
Ham  Scott  Butcher,  the  second  son,  remained  in  posses- 
sion of  the  locus  in  quo,  from  the  time  of  the  death  of 
George  Butcher,  the  elder,  till  his  own  death  in  January, 
1827.     William  Scott  Butcher,   by  his  will,  dated  22d 
December,  1826,  devised  the  locus  in  quo  to  John  Butcher, 
the  defendant,  in  fee,  and  appointed  him  sole  executor  of 
his  will.     On  the  death  of  the  testator,  the  defen4ant  en- 
tered into  possession  as  devisee  under  the  said  wiU,  but 
on  the  10th  March  last,  the  plaintiff  and  his  men  cut 
asunder  the  chain  which  fastened  the  gate  of  the  close  in 
question,  and  entered  thereon,  and  began  to  plough  and 
sow  the  field,  whereupon,   defendant  ordered  plaintifi^s 
men  out  of  the  close,  aud  on  their  refusing  to  go  out,  he 
cut  part  of  the  gear  of  the  plaintiff's  horses.     Verdict  for 
the  plaintiff,  with  leave  to  move  to  set  aside  the  verdict, 
and  enter  a  nonsuit. 

(a)  F.  N.B.  204  D.  Storks,  Serj  ,and  F.Kelfy;  fortbe 

(6)  Counsel   for   the   plaintiff,     defendant,  Robmson,  and  Mmro. 
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•RobbiMon,  for  the  defendant,  now  moved  accordingly. 
It  must  be  admitted,  that  the  plaintiff  was  the  rightful 
owner  of  the  cloee  in  question,  William  Scott  Butcher 
having  no  right  to  devise  to  the  defendant,  inasmuch  as 
he  had  only  a  life  estate  in  the  premises;  but  the 
plaintiff,  by  virtue  of  the  entry, 'had  not  such  a  posses- 
flioD  as  would  enable  him  to  maintain  trespass.  For  that 
purpose,  it  was  necessary  that  the  plaintiff  should  have 
aetnal  {a)  and  exclusive  possession  (6).  Here  the  entry  of 
the  plaintiff  not  being  acquiesced  in  by  the  defendant, 
the  plaintiff  had  not  obtained  such  possession. 

Lord  TsMTEEDEN,  C.  J. — ^There  is  no  doubt,  that  if 
he  who  has  the  right  enters,  he  can  maintain  trespass. 
Formerly,  trespass  was  brought  to  try  title  (c);  and  the 
mare  circumstance  of  the  plaintiff's  going  upon  the  land 
and  using  it,  is  an  entry,  although  he  says  nothing  (J). 

The  other  Judges  concurring. 

Rule  refused  (e). 
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(d)VMe  2  Roll.  Abr.  553 ;  Com. 
D^.  Trespass,  (B). 

Jb)  Vide  WiUon  v.  Mackreth,  3 
Burr.  18S4 ;  Smith  t.  MUies,  1  T. 
R.480;  WUi$hireT.Sidford,po»i. 

(c)  Ejectment  is  founded  upon  a 
ri^  to  €Miery  and  make  the  demise 
to  die  nominal  lessee.     Whoever, 
therdbre^  can  maintain  ejectment, 
may  cuter  peaceably  without  ac- 
tion;   and  upon  such  entry  the 
legal  posaession  vests  with  rela- 
tion to  the  period  at  which  the 
title  of  the  party  accrued ;  so  that 
he  fluiy  now  sue  lor  the  mesne 
trespaases ;  which  brings  the  right 
of  possession,  and  the  lawfulness 
of  the  entry  directly  in  question. 
Thns  to  a  plea  of  lib,  ten.  at  the 
time  of  the  alleged  trespass,  plain- 
tiff replied  that  his  fiither  haa  been 
diiseised  by  defendant,  and  that 
he  kid  since  entered  upon  defend- 
ant.   Bro.  Tresp.  pi.  80,     El  vide 
ih.  pi.  127,  169,  187,  202,  227, 
367, 428 ;  Jay9(m  ▼.  RoMhy  1  Salk. 
209;   RogenY.PiUker,  6TaxmL 
202,7;  1  Bfarsh,642.    So  where 


A,  haying  forfeited  for  treason, 
made  a  gift  in  tail,  and  after  the 
death  of  the  donee,  ^.  was  restored 
by  act  of  parliament:  this  con- 
structive seisin  of  the  donee  was 
held  sufficient  to  entitle  his  wife 
to  dower.  Arundel  ▼.  Willingion^ 
T.  9,  £.  3,  fo.  24,  pi.  17.  The 
common  action  of  trespass  for 
mesne  profits,  after  an  hob.  fac, 
potf.,  is  founded  upon  this  prin- 
ciple ;  and  if  the  plaintiff  claims 
to  be  remitted  to  a  constmctive 
possession  anterior  to  the  demise 
in  ejectment,  so  that  he  can  no 
longer  avail  himself  of  the  estoppel 
created  by  the  judgment  in  eject- 
ment, he  raises  the  question  of 
title  in  the  old  way. 

((/)  Co.  Litt245b.;  3Tho.  C.L. 
59. 

Ce)  And  see  Taunton  v.  Co$tar^ 
7  T.  R.  431 ;  Turner  v.  Meymoity 
1  Bingh.  158;  7  J.  B.  Moore, 
574,  S.C;  Girdlestoney.  Porter, 
Woodf.  542;  NowtU  v.  Eoake^ 
ante,  170. 


1827. 


Butcher 
Butcher. 
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William  Fbbreb  and  Ann  Rollason^  against 

John  Oven. 

In  debt  on  X  HE  declaration^  which  was  in  debt,  stated,  that  certain 
^^dfi ^^ ^  differences  and  disputes  having  arisen,  and  being  depend- 
C,  where  the  ing  between  the  said    William  Ferrer  and  Honoria  his 

¥^'b]M^'and  ^"^^  ^^  ^^^  ^^  ^'^  ^^^  ^^  ^^  defendant,  and  one 
his  wife,  and   Lacon  Lombe  :  they  the  said  William  Ferrer  and  Hamaria 

side,  and  bjC.  ^  ^^'^9  ^^  ^®  ^'^  ^^^9  heretofore,  to  wit,  on  the 
l^^j^^y  second  day  of  February,  1826,  at  London  aforesaid^  by  a 
on  the  other,'  certain  bond  of  arbitration,  bearing  date  on  that  day, 
S'V^submU-  l'^^^"^®  bound  to  the  said  defendant  and  Lacon  Lambe,  in 
sion  by  the  a  Certain  penal  sum  in  the  said  bond  mentioned  ;  and  the 
S,  and  by  ^  ^^^  defendant  and  Lacon  Lambe,  then  and  there,  by  a 
D.,  must  be     certain  other  bond  of  arbitration,  became  and  were  bound 

Droved « 

to  the  said  William  Ferrer  and  Honoria  his  wife,  and  the 

said  Ann,  in  a  certain  other  penal  sum  in  the  same  bond 
mentioned,  which  bonds  were  respectively  conditioned, 
well  and  truly  to  stand  to,  obey,  abide,  observe,  perform, 
fulfil,  and  keep  the  award,  order,  arbitrament,  final  end  and 
determination  of  James  Thomas  Woodliousef  of.  Sec.,  and 
William  Back,  of,  &c.,  arbitrators,  indifferently  named, 
elected  and  chosen,  as  well  by  and  on  the  part  and  behalf 
of  the  said  defendant  and  Lacon  Lambe,  as  of  the  said 
William  Ferrer  and  Honoria  his  wife,  and  the  said  ilnji, 
to  arbitrate,  award,  order,  adjudge,  and  determine  of  and 
iconoeming  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  actions,  suits,  bills,  bonds,  specialties, 
judgments,  executions,  extents,  quarrels,  controversies, 
trespasses,  damages  and  demands  whatsoever,  both  at  law 
and  in  equity,  at  any  time  or  times,  theretofore  had,  made, 
moved,  brought,  commenced,  sued,  prosecuted,  done,  suf- 
fered, committed,  or  depending  by  and  between  the  said 
parties ;  so  as  the  award  should  be  made  in  writing  on  or 
before  the  5th  day  of  March,  then  next  ensuing.  But  if 
the  said  arbitrators  did  not  make  their  award  of  and  con- 
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oendng  the  premises  by  the  time  aforeBaid,  then  to  obc^  1627. 
abide,  obeenre,  perform,  falfil,  and  keep  the  award,  orddr, 
arbitrmment,  umpirage,  filial  end  and  determinatian  of  one  '  "v, 
TImmuu  Datrie$f  a  person  indifierently  named  and  chosen  O^'^- 
as  aa  nupire  betweea  the  siiid  parties,  of  and  concerning 
the  ipremises,  on  or  before  the  first  day.  of  Jnne,  then  nelt 
ensoing.  And  they,  the  said  defendant  and  Lacon  LanAe^ 
and  the  said  William  Ferrer  and  Hdnoria  his  wife,  stnd 
the  sud  Ann,  did,  by  the  said  respective  conditions, 
ssTerally  consent  and  agree,  amongst  other  things,  tbrit 
the  dosts  of «  certain  suit  in  Chancery,  in  which  the  said 
Wiltimm  Ferrer  and  Honorim  his  wife,  and  Ann,  were  ^ 
phmstifisy  «nd  the  said  defendant  and  Lacon  Lambe  wei« 
defendtats,  as  well  as  of  the  reference,  and  the  award  to 
be  made  in  consequence  thereof,  should  abide  the  event  of 
the  said  award,  and  that  the  said  arbitrators  or  umpire, 
should  tax  and  award  the  amount  of  costs  to  be  paid  by 
the  party  or  parties  liable  to  the  payment  thereof.  That 
the  said  James  Thomas  Woodhouse  and  William  Back 
did  net  make  their  award  in  the  premises  within  the  time 
for  that  purpose  appointed  by  the  said  bonds.  Where- 
upon the  said  Thomas  Davies,  the  umpire  appointed  as 
afbreaaid,  having  taken  upon  himself  the  burthen  of  the 
said  arbitration,  did  in  due  manner,  after  the  expiration  of 
sach  time,  and  before  the  expiration  of  the  time  appointed  for 
making  the. umpirage,  to  wit,  on  the  29th  day  of  May,  in 
the  year  1826,  aforesaid,  at  London  aforesaid,  make  and 
publish  his  award  or  umpirage  in  writing,  concerning  the 
said  diffiBreoces  and  disputes,  ready  to  be  delivered  to  the 
said  parties  or  such  of  them  as  should  desire  the  same, 
and  bearing  date  the  day  and  year  last  aforesaid ;  and 
did  thereby,  (after  awarding  and  directing  that  the 
said  defendant  .should  pay  a  certain  sum  of  money 
to  the  said  William  Ferrer^  and  a  certain  other  sum  of 
money  to  the  said  Ann  (a),  as  in  the  umpirage  mentioned)^ 
award,  order,  and  direct  that  the  said  defendant,  his  heirs, 

(a)  Two  odier  metions  {postf  227     whidi  shared  the  same  fiite  as  the 
(<0  )  were  krought  for  these  somSi     prindpal  case. 
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&c.,  should  well  and  truly  pay,  or  cause  to  be  paid,  untc 
the  said  William  Ferrer  and  Ann,  their  executors,  admi^ 
nifttrators,  or  assigns,  on  the  14th  day  of  August  nezl 
ensuing  the  date  of  the  said  umpirage,  between  the  hoan, 
&c.>  at  the  office  of  the  said  WtlliamBack,  situated,  &c.] 
the  sum  of  41/.  I65.  Id.,  being  the  amount  of  the  costs  in- 
curred by  them,  the  said  William  Ferrer  and  Honoria  hii 
wife,  and  the  said  Ann,  in  respect  of  the  said  suit  in  Chan- 
cery, of  the  said  reference,  and  of  that  his  the  said  Tkamm 
Daviei's  award  or  umpirage,  after  the  same  had  been  duly 
taxed  by  him  the  said  Thomas  Davies,  in  pursuance  of  the 
said  bonds  of  arbitration ;  as  by  the  said  award  or  unir 
pirage,  reference  being  thereunto  had,  will,  amongst  othei 
things,  fully,  appear :  Of  which  avrard  or  umpirage  the  said 
John  afterwards,  to  wit,  on  the  said  29th  day  of  May,  in 
the  year  1826,  aforesaid,  at,  &c.,  had  notice.  NeverthdesSj 
the  said  defendant  did  not,  on  the  said  day  in  the  said  awani 
or  umpirage  in  that  behalf  mentioned,  between  the  hornis 
and  at  the  place  before-mentioned,  pay  or  cause  to  be  paid 
to  the  said  William  Ferrer  and  Ann,  or  to  either  of  them^ 
the  said  sum  of  41/.  I65.  Id,,  in  the  said  award  or  umpirage 
mentioned,  or  any  part  thereof;  nor  hath  the  said  defen« 
dant  before  or  since  paid  the  said  sum,  or  any  part  thereof, 
to  the  said  William  Ferrer  and  Ann,  or  either  of  them, 
although  he  the  said  defendant  was  afterwards,  to  wit,  on 
the  said  14th  day  of  August,  and  on  divers,  &c.,  requested 
by  the  said  William  Ferrer  and  Ann  to  pay  them  the  said 
sum  of  41/.  I65.  Id.,  to  wit,  at,  8cc. ;  whereby  an  action 
hath  accrued,  &c.  The  declaration  also  contained  coonts 
for  money  borrowed,  money  paid,  money  had  and  reoeiVed, 
and  upon  an  account  stated.  Plea,  nil  debet.  At  the  trial 
before  Lord  Tenterden,  C.  J.,  at  the  sittings  at  OuildfaaU 
after  last  Easter  term  (a),  the  execution  by  the  defendant 
of  the  bond,  in  which  he  and  Lambe  were  the  obligors,  "was 
proved,  as  also  the  due  execution  of  the  umpirage,  Folitii, 
for  the  defendant,  objected  that  it  should  also  have  been 

(a)  CouDsel  for  the  plaintiff,      the  defendant,  FoUett. 
W.  E.  Tamtott,  and  F.  KtUy;  for 


IN    MICHAELMAS   TERM,    Vlll.    GEO.  IV. 

proved  that  Lambe  had  executed  this  bond,  and  that  the 
counter-bond  should  have  been  proved  to  have  been  exe- 
cuted by  the  two  plaintift  and  Mrs.  Ferrer,  and  he  cited 
AsUram  v.  Chace  (a).  A  second  objection  taken,  ;was,  that 
the  umpire  had  no  4tuthority  to  award  between  the  plain* 
tifb  on  the  one  side,  and  the  defendant  alone  on  the  other 
side,  so  as  to  give  the  plaintiffs  a  right  of  action  on  such 
award  (b).  Upon  this  a  witness  was  called,  who  stated 
that  he  was  present  at  the  execution  of  the  bond  by  Ann 
Rollamm,  and  that  he  thought  it  was  also  executed  by 
WiUiam  Ferrer ;  but  the  attesting  vntness  to  their  exe- 
cutioii  was  not  called.  No  evidence  was  attempted  to  be 
given  of  the  execution  by  Lambe,  or  Mrs.  F. ;  but  it  was 
proved  that  the  defendant  had  attended  before  the  arbi- 
trattur.  A  verdict  was  found  for  the  plaintiffs;  the  learned 
Judge  reserving  both  the  points  made  l>y  the  defendant's 
counsel. 

Folktt  having,  in  Trinity  term,  obtained  a  rule  nisi,  for 
entering  a  nonsuit  upon  the  first  objection  taken  at  the 
trial, 

Taunton  now  shewed  cause-  The  learned  Judge  was  of 
.  opinion  at  the  trial,  that  the  ei^ecution  of  the  bond  by  the 
wife  would  have  been  a  nullity,  and  need  not  be  proved. 
With  regard  to  execution  by  the  plaintiff,  it  was  proved 
that  the  plaintiff's  name  was  subscribed  to  the  instrument. 
There  was  no  evidence  of  the  execution  of  the  other  bond 
by  iMmbe :  but  neither  does  the  declaration  contain  any 
averment  that  the  parties  did  execute;  it  merely  states 
that  they  had  become  bound.  Antram  v.  Chace,  is  very 
distinguishable  from  the  case  now  before  the  Court.  Here 
there  is  no  evidence  that  Lambe  had  any  interest  in  the 
matters  referred.    The  bond  appeared  in  evidence  to  be 

(•)  15  East,  209.  ▼.  WHU,  1  Brod.  &  Bingh.  350, 

(kj  This  objection  was  after-     and  the  cases  there  cited, 
wiids  abandoned ;  and  see  WinUr 

VOL.  I.        !  Q 
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1827.        a  joint  and  sereral  bond,  with  several  conditions.      Id 
^I^^'^       Antram  v.  Chdcey  the  execution  by  the  defendant  wUfi 

V'  foanded  xrpon  the  expectation  that  the  instrmnent  wotild 

Oven  . 

be  executed  by  the  other  parties,  who  appeared  to  h^Ve  an 

interest  in  the  snbject  matter.     In  the  present  ca&e,  il 

was  unnecessary  to  prove  the  execution  of  the  deed  by 

Lambe,  until  the  defendant  had  first  shewn  that  Lambt 

had  an  interest. 

FoHett,conird.  The  plaintiffs  did  not  make  out  a  cause  dl 
action  by  legal  proof.  No  debt  was  created  by  this  umpirage, 
unless  all  the  parties  who  were  to  be  affected,  entered  into  a 
binding  agreement  to  submit  to  it.  It  was  necessary  to  ava 
in  the  declaration,  as  has  been  done,  that  all  the  partiiec 
did  submit ;  and  it  was  necessary  to  prove  that  averm^t 
before  the  award  could  be  received  in  evidence.  It  doeifi 
appear  upon  the  face  of  the  declaration,  that  Lambt  jkiA 
interested,  because  he  is  stated  to  be  a  co-defendant  in  a 
suit  in  Chancery,  the  costs  of  which  are  to  abide  the  event 
of  the  award.  It  was  incumbent  on  the  plaintiffs  to  plrpVe, 
not  only  his  execution,  but  also  the  execution  by  th^ 
plaintiffs  and  by  Ferrer's  wife.  [Lord  Tenterden,  C.  J. 
Was  there  not  sufficient  evidence  of  the  execution  by 
Ferrer  and  Rollason  as  againstthe  defendant,  who  te'fhMd 
to  produce  that  bond  after  notice?]  There  was  no€ivi- 
dcnce  that  the  bond  was  in  defendant's  possessioti  i  h 
-might  have  been  in  Lambe\  the  co-obligor's,  lliere  Utt 
several  authorities  establishing  the  position,  that  wher^m 
atk  award  is  attempted  to  be  enforced  between  any  bf  tbc 
parties,  it  is  essentially  necessary  in  the  first  place  to  shew 
that  the  arbitrator  was  properly  empowered  to  milke  tike 
award,  by  proving  a  binding  mutual  submission  by  eviBfjf 
one  who  is  to  be  affected  by  it ;  Dilly  v.  PolhittijitX 
2  Wms.  Saund.  61  n.  (g);  Biddell  v.  Dowse- {b).  The 
reason  is,  that  one  person  does  not  agree  to  be  booiid, 
unless  all  the  parties  between  whom  the  difference  ezjsti 

(a)  2  Stra.  923.  (6)  6  B.  &  C.  255. 
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are  bcmnd  also ;  AntramY.  Chace  {a),  is  precisely  in  point, 
except  that  this  case  is  stronger ;  because  here  there  is  an 
aTerment  in  the  declaration,  that  all  these  parties  had 
executed  the  bonds,  and  it  being  necessary  to  shew  a 
nmtiial  submisBion,  it  must  be  proved  as  laid  (A).  The 
execution  by  the  wife  should  also  have  been  proved, 
becaose  although  there  might  be  no  legal  remedy  against 
her  upon  it,  her  submission  would  alter  the  effect  of  the 
award  ;  Berty  v.  Wade  and  Ux  (c). 
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Lord  Tenterden,  C.  J. — I  do  not  see  that  these 
authorities  can  be  got  over.  The  rule  must  be  made 
abeolnte. 


Batlby,  J. — ^This  action  is  unfortunately  brought,  not 
OQthe  bond,  but  upon  the  umpirage  (i).  It  is  averred,  that 
these  wM  a  submission  by  bond  by  plaintiff  and  wife,  ajad 
by  defendaiDt  and  Lambe.  The  defendant  might  never 
have  Qonsen/ted  unless  Lambe  joined,  and  there  was  evi- 
dence ilbat  he  wAb  concerned  with  the  defendant  in  Chan- 
cery. 


(a)  15  East,  209,  onto,  227. 
(6)  See    WUliamson  t.  AUison, 
2'Esat,  449^  452. 

(c)  Fiach,  180. 

(d)  If  the  action  bad  been  on  the 
homd,  it  would  baTe  lain  upon  the 
defendant  to  distharge  himself 
from  ike  penalty,  by  shewing  a 
.(Q^foraMQce     of   the    condition. 

This  would,  have  tnuasferred  the 
^Mirthen  of  proof  from  the  plaintiff 
'^Ihe  defendant ;  whereas  in  debt 
^  lie.  maatd,  a-  defendant  by 
f^tffikig^  mji  debetf  not  only  throwf 
^  burthen  upon  the  plaintiff, 
^tresetYCS  to  himself  the  power 
^f^  setting  op  at  the  trial  any  num- 
^  of  defences  to  which  it  may  be 
H>iiDd  couTenient  to  resort.  If 
^  plaintiff  had  sued  on  the  sub- 


mission bond,  one  action  would 
have  been  sufficient ;  but  in  suing 
on  the  award,  it  was  necessary  for 
each  party  to  whom  money  was 
directed  to  be  paid,  to  bring  a 
separate  action  (ante,  223  (a).  In 
declaring  on  the  award,  however, 
the  plaintiff  has  this  advantage, 
that  if  he  obtains  judgment  by 
default  or  on  demurrer,  the  ex- 
pense and  delay  of  suggesting 
breaches  and  of  executing  a  writ 
of  inquiry  at  Nisi  Friut,  under  the 
statute  8&9  W.  3,  cap.  ll,(Tfe/cA 
▼.  Ireland,  6  East,  613,  2  Smith, 
666),  are  avoided.  Aud  see  Com. 
Dig.  Arbitrament,  I.  2,  4,  6; 
Kyd,  on  Awards,  288,  289  ;  2 
Wms.  Saund.  62  b,  note  (/). 

q2 
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1827.  HoLROYP,  J.— The  case  of  Dilly  v.  Polhillia),  is  con- 

Ferrek       elusive. 

V. 

Over.  ;  LiTTLKDALE,  J.,  coDCurred. 

Rule  absolute. 

(a)  2  Stn.  923. 


Tabram,  Genty  one^  See.,  v.  Horn. 

^'  ^  to^B*^  Assumpsit  on  an  attorney's  bill.    Plea,  non  assump- 
an  attorney/     sit,  and  issue  thereon.     At  the  trial,  before  Alexander^ 

«  tib^t  ^riras  ^-  ^''  ^^  ^^^  ^^^  assizes  for  the  county  of  Cambridge  (a), 
entitled  to  an  the  case  was  this.  The  plaintiff  was  an  attorney  at  Caai- 
that  sbe^ould  bridge,  and  the  defendant  a  single  lady  residing  at  Welney, 
P^J  l^^i^.s^e  in  Norfolk.  The  defendant,  bdieving  that  she  was  ea- 
B.  took  the      titled,  as  heiress  at  law  of  her  deceased  father,  to  a  boose 


^^"»^y*°fif>  at  Welney,  of  which  he  had  died  in  possession,  and 
would  do  he  had  taken  many  years  before  as  devisee  upder  his 
for  her  "Md  ^^^^^'^  will,  applied  to  the  plaintiff  on  the  subject.  She 
without  delivered   to   him  certain  papers,  stating,  that  Ae  had 

munication,'     ^^  estate  at  Welney,  and  that  she  had  an  uncle  who  would 
commenced  an  produce  the  money  for  her,  if  she  recovered  the  estate* 

action  of 

ejectment,  The  plaintiff  took  the  papers,  saying,  ''  he  would 

w^^im!^'^  what  he  could  do  for  her.'*    No  express  agreement 

doned  under  entered  into  between  them,  but  the  defendant  "  gave  the 

Aat*2°had^  plaintiff  directions  to  work  for  her.*'    Tlie  plaintiff  ao- 

no  title :—  cordingly,  without  further  communication  with  the  defend* 

acted  without  ^°^>  commenced  an  action  of  ejectment  against  the  tenani; 

due  authority,  jq  possession  of  the  house  in  question,  but  after  be  had 

both  m  com-         ^  ^ 

mencing  and        (a)  Counser  for  the   plaintiff,      defendant,  5/oHb,  Serjt. 

discontinuing     F.  KeUy  and  Gunning;  for  the 
the  eject- 
ment, and  was  not  entitled  to  recover  the  costs  thus  incurred. 
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iDcnired  expenses  to  the  amount  of  30/.»  discovered  that 
the  defendant's  father  had  been  interested  in  the  house 
merely  as  tenant  for  life,  and  that  the  defendant  con- 
sequently had  no  title  to  it,  whereupon  he/ without 
communicating  with  the  defendant,  discontinued  the 
ejectment,  and  sent  in  his  bill  of  costs.  When  the  bill 
was  delivered  to  the  defendant,  she  said,  she  could  not 
pay  it  then,  or  any  part  of  it.  This  was  the  account 
of  die  transaction  given  by  the  plaintiff's  witnesses. 
On  the  part  of  the  defendant,  a  witness  was  called,  who 
stated  that  he  saw  the  plaintiff  at  his  office,  and  told  him 
that  the  defendant  had  property  under  her  father's  and 
grandfieiiher's  will,  and  that  she  had  the  papers,  but  had 
no  money.  The  plaintiff  said  he  should  like  to  see  the 
papeiB,  and  the  witness  carried  them  to  him  a  few 
days  afterwards,  when  the  plaintiff  said,  he  could  not 
do  any  thing  further  until  he  saw  the  defendant.  The 
witness  and  tfaM  defendant  afterwards  called  together  upon 
the  plaintiff.  The  defendant  then  said,  if  she  got  the  pro- 
perty that  was  her's,  she  would  pay  the  plaintiff:  to  which 
the  plaintiff  replied,  that  he  had  no  doubt  that  part  of 
the  property  was  her's,  and  he  would  undertake  and  get 
it  (or  her.  Upon  this  evidence,  the  Lord  Chief  Baron  told 
the  jury,  thai  if  they  were  of  opinion,  either  that  the  plain- 
tiff had  undertaken  the  business  upon  the  terms  that  he 
should  not  be  paid  unless  he  succeeded,  or,  that  he  had 
improperly  proceeded  in  the  ejectment  after  he  knew  that 
the  defendant  had  no  title  to  the  premises,  without  giving 
her  notice;  in  either  of  those  cases  the  defendant  was  en- 
titled to  a  verdict.  The  defendant's  evidence  went  some 
length  in  support  of  the  first  proposition,  but  in  that 
lespect  it  was  somewhat  at  variance  with  the  plaintiff's 
evidence,  by  which  it  also  appeared,  that  when  the  plain- 
tiff's bill  was  delivered  to  the  defendant,  she  did  not 
refuse  to  pay  it  absolutely,  but  merely  stated  that  she 
could  not  pay  it  then.  With  respect  to  the  second  point, 
it  appeared  to  him,  upon  the  whole,  that  all  the  business 
had  been  done,  before  the  plaintiff  had  discovered  the 
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Horn. 
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1827.        defendant's  defect  of  title.     The  jury,  however,  would 
Tabram      ^^^  ^^^  whole  case  into  their  consideration.    The  jury 
found  a  verdict  for  the  defendant. 

jP.  Kelly  moved  for  a  new  trial,  upon  two  grounds ;  first, 
that  the  learned  Judge  had  not  properly  directed  the  jury ; 
and  secondly,  that  the  verdict  was  unsupported  by  the  evi- 
dence. There  was  no  evidence  of  an  express  agreement 
by  the  plaintiff  to  undertake  the  business,  on  the  terms 
that  he  should  not  be  paid  unless  he  succeeded  ,*  and  he 
certainly  could  not  be  bound  by  any  thing  less  than  aa 
express  agreement  to  that  effect,  even  if  he  could  be  bound 
by  any  such  agreement,  however  formal  and  precise. 
Upon  that  point,  therefore,  the  learned  Judge  ought  to 
have  told  the  jury  that  the  pleuntiff  was  entitled  to  re- 
cover. Having  received  a  general  retainer  from  the 
defendant,  the  plaintiff  was  authorized  to  commence  the 
action  of  ejectment,  and  the  factof  his  cliei|^'s  title  turning 
out  defective,  did  not  afford  a  legal  ground  of  defence  to 
an  action  brought  by  him  upon  his  bill  (a).  When  tlie 
discovery  of  the  defect  of  title  was  made,  the  plaintiff  was 
equally  authorized  to  abandon  the  ejectment.  In  so  doing 
he  acted,  in  the  way  most  for  the  interest  of  his' client,  and 
acting  as  he  did  under  a  general  retainer,  the  express 
authority  of  the  defendant  was  not  necessary  to  justify 
either  the  commencing  or  the  discontinuing  Uie  action. 


(a)  Negligence  in  the  conduct 
of  a  cause,  where  it  is  not  so  gross 
as  to  deprive  the  client  of  all  be- 
nefit, is  no  defence  to  an  action 
on  the  attorney's  bill.  Tempkr 
M'Lachlan,  2  New  Rep.  13C. 
Nor,  that  he  had  neglected  to  fol- 
low the  instructions  of  his  client 
merely  for  delay.  .  Johntton  v. 
Alston,  1  Camp.  176.  Nor,  that 
the  items  in  the  bill  were  for 
suing  out  a  commission  of  bank- 
rupt, under  a  misrepresentation  of 
the  plaintiff,  iliat  it  would  operate 


in  the  isle  of  Man;  and  that  it 
had  been  wholly  fruitless ;  as  the 
commission  cannot  be  treated  as  a 
nullity.  Bitmore  ▼.  Bimiei  2*StaHc. 
Rep.  59,  tamen  quare.  Ndr,  that 
no  benefit  has  been  derived,  where 
the  failure  does  not  result  wholly 
from  the  plaintiff's  negligence. 
Das  y.  Ward,  1  Stark.  RepI  409. 
Secus,  where  the  charges  are  incur- 
red entirely  through  gross  igno- 
rance, inadvertence,  or  negligence. 
Montriou  v.  Jeffreys,  1  R.  &  M. 
317;  Allison  v.  Raynerfpost,  241. 
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Upon  the  other  point*  (he  verdict  was  clearly  unsupported         1B37. 
by  the  evidence,  for  it  was  proved,  and  so  stated  by  the      Taeeam 
learned  Judge  to  the  jury,  that  all  the  business  charged  for  «• 

waft  do^e  before  the  plaintiff  discovered  that  his  client 
had  OQ  title  to  the  premises  sought  to  be  recovered.  In 
either  point  of  view,  therefore,  the  verdict  was  wrong,  and 
the  plaintiff  is  entitled  to  a  new  trial. 

Lord  Tenterden,  C.  J. — I  cannot  say  that  the  verdict 
found  by  the  jury  in  this  cause  is  wrong,  in  either  of  the 
views  now  taken  of  the  case.  It  is  clear,  upon  the  evi- 
dence on  both  sides,  that  the  plaintiff  was  made  acquainted 
with  the  fact^  that  the  defendant  was  destitute  of  imme- 
diate resources,  and  that  she  told  him  she  would  pay  him 
^ihe  recovered  the  property  to  \Yhich  she  supposed  herself 
entitled.  It  is  equally  clear  that  the  plaintiff  undertook 
the  business  upon  those  terms*;  for  he  said,  in  the  language 
of  one  witness^  that  he  would  see  what  he  could  dp  for 
ker ;  and  according  to  another,  that  he  had  no  doubt  that 
part  of  the  property  was  her's,  and  that  he  would  under- 
take and  get  it  for  her.  But  if  he  did  not  undertake  the 
business  on  those  terms,  I  am  of  opinion  that  he  acted 
without  proper  authority  and  caution,  first  in  commencing  # 

the  ejectment,  and  afterwards  in  discontinuing  it,  without 
previously  communicating  his  intentions  to  the  defendant. 
He  was  not  justified  in  the  first  instance  in  running  the 
defendant  to  expense,  without  her  express  authority ;  nor 
in  the  secotid,  in  abandoning  the  action,  and  saddling  her 
with  the  costs,  without  informing  her  of  the  opinion  he 
had  formed  of  her  case,  and  making  further  inquiries  into 
the  real  nature  of  her  claim  to  the  property.  For  these 
leasons,  it  seems  to  me  that  the  verdict  found  for  the 
defendant  ought  not  to  be  disturbed. 

Batley,  J. — I  am  of  the  same  opinion.  The  plaintiff 
did  not  receive  instructions  to  commence  an  action,  but 
only  to  inquire  into  the  defendant's  title ;  and  he  ought  to 
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have  made  that  inquiry,  and  to  have  communicated  the 
resalt  of  it  to  the  defendant,  before  he  incurred  the  ex- 
pense, which  he  now  seeks  to  be  reimbursed.  Having 
proceeded  without  the  authority  of  his  client,  he  has  pro- 
ceeded at  his  own  peril,  and  he  must  abide  the  oonne- 
quences  of  his  own  rashness  and  precipitancy. 


The  other  Judges  concurred. 


Rule  refused. 


Where  a  biU 
of  MiddUux 
issues,  upon 
an  affidavit  of 
debt  duly 
sworn,  pur- 
suant to  the  12 
Geo.l,c.  29, 
8. 2,  an  office 
copy  of  the 
same  affidavit 
will  authorize 
the  issuing  of 
a  latitat  into 
^different 
county. 


Baker  v.  Allan. 

JD ARSTOW  had  obtained  a  rule,  calling  upon  the  plaintiff 
to  shew  cause  why  the  bail-bond,  executed  in  this  caae» 
should  not  be  given  up  to  be  cancelled,  and,  in  the  mean 
time,  that  proceedings  should  be  stayed,  upon  an  affidavit, 
stating  the  following  facts.  A  bill  of  Middlesex  was  issued 
against  defendant,  a,t  the  suit  of  the  plaintiff,  on  an  affida- 
vit of  debt,  sworn  at  the  bill  of  Middlesex  office,  before 
the  proper  officer.  The  defendant  could  not  be  arrested  under 
that  process,  and  the  plaintiff's  attorney,  having  obtained 
an  office  copy  of  the  affidavit  of  debt,  filed  it  at  the  office  of 
the  signer  of  writs,  and  sued  out  a  writ  of  latitat  against 
the  defendant,  into  the  county  of  Surrey,  under  which  he 
was  arrested.  The  objection  was,  that  no  affidavit  of  debt 
had  been  sworn  before  a  judge,  or  a  commissioner,  or  the 
officer  by  whom  the  writ  of  latitat  was  issued,  or  his 
deputy,  pursuant  to  the  provisions  of  the  statute  12  Geo.  1, 
c.  29,  s.  2  (a). 


(a)  Which  enacts,  ''that  in  all 
cases  where  the  plaintifiTs  cause  of 
action  shall  amount  to  the  sum  of 
1 0/.,  or  upwards,  an  affidavit  shall 
be  made  and  filed  of  such  cause  of 


action;  which  affidavit  may  be 
made  before  any  judge  or  commis- 
sioner of  the  Court  out  of  which 
such  process  shall  issue,  autb<y- 
rized  to  take  affidavits   in  such 
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Hutckiman  shewed  cause.    He  prodnced  an  affidavit, 

stating  that  it  was  the  constant  practice  for  the  officers  of 

&e  Coort  to  issue  writs  into  one  county,  upon  office  allies 

of  affidayits,  sworn  for  the  purpose  of  suing  out  previous 

writs  into  other  counties;  and  contended,  that  such  a 

practice  was  consistent  with  the  intent  and  object  of  the 

act  of  parliament.    A  writ  of  kUiiat  is  a  continuance  of 

a  bin  of  Middlesex.  •  According  to  the  ancient  practice,  a 

bill  of  Middlesex  was  always  sued  out  in  the  first  instance ; 

and,  in  the  present  day,  every  writ  of  latitat  necessarily 

assumes  the  previous  issuing  of  a  bill  of  Middlesex  (a). 

Dalton  V.  Bomet  {b),  will  perhaps  be  relied  on  by  the 

other  side ;  but  it  differs  materially  from  the  present  case. 

It  was,  undoubtedly,  there  held  that  a  tpecial  capioi, 

issued  upon  an  affidavit  of  debt,  sworn  at  the  bill  of 

Middlesex  office,  was  irregular ;  but  the  ground  of  that 

dedsion  was,  that  the  second  process  there  was  in  its 

nature  essentially  different  from  the  ^t.     Here,  the 

whole  proceeding  is  by  bill,  and  the  second  process  is  a 

otmtinuance  of  the  first.     The  view  of  the  subject  now 

suggested,  is  the  same  that  was  taken  by  the  court  of 

Common  Pleas,  in  the  very  recent  case  of  DorvtUe  v. 

Whoamwell  (e).     It  was  there  ruled,  that  where  a  first 

capioM '  is  issued  on  an  affidavit  of  debt,  filed  with  the 

filacer  of  one  county,  if,  instead  of  a  testatum,  a  second 

capicw  is  issued  into  another  county,  a  new  affidavit  of 

debt  must  be  filed  with  the  filacer  of  the  second  county. 

The  very  ground  of  the  decision  in  that  case,  namely, 

that  the  second  process  was  not  a  testatum,  renders  it  an 

authority  in  &vour  of  the  proceedings  here;  because  a 

latitat  is  a  testatum  bill  of  Middlesex(a).  So,  in  a  still  later 

caae  of  Ewms  v.  Bidgoodi^d),  where  the  defendant  was 

arrested  on  a  testatum  capias,  into  Devonshire,  without  any 

Comt,  or  else  before  the  officer  who         (a)  Post,  237  (a). 

sAo/l  issMt  S9Kh  process,  or  his  de-         (()  1  M.  &  S.  230. 

jwly;  which  oath  such  officer,  or         (c)  10  J.  B.  Moore,    318,   3 

hit  deputy,  are  empowered  to  ad*  Bingh.  39. 

nuuster."  (<0  4  Bingh.  63. 
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i^9T;        affidavit  filed  oi^  ifl9|}uig  ^he  testaiurn,  capias,  sux  ajOSldavit 

Baker       baving  been  fil^  on  i^^ng  a  previous  (fapi€^s  into  Camr 

V.  ]indgeal;iii^r  1^  prpcepdix^  were  hel4  to  he  regulai;,  ^^ 

tb^  gcoiun4  tha(  tl^^  ^eo^^d  proqess  was  a  continuanp^  9^ 

th^fint.  ;      . 

jB^ci^oaa,  in  8up^0![t^  9f  the  rn^e.  The  course  pursued 
hy  tbf  {^^iqtifif  in  t^is  case,  mu»st  be  admitted  to  be  cofir 
fojHX^flhlis  to  l^e  g^i^eifal  practice;  but  if  th^t  practice  i^ 
ii^(KH^8tent  witbsq^n^  principles,  and  with  the  provision^ 
of  the  statute,  it  cannot^  however  long  persevered  iQL»  be 
sanctigqed  by  the  Court.  The  ancient  common  law  prae* 
tica^  cannot  be  prayed  in  f^d  of  the  presei^t  proceedings>if^ 
indeed,  it  cp^lcl  be  ?eli^  upqn  in  any  case,  because  i^ 
deep  not;  appefiK  that  the  bill  of  Middleses^  has  h^^ 
retvimed  by  the  sheriff;  whereaS|  by  the  ancient  prajCti^^f^i 
it  was  necessary  that  a  return  otf  non  est  inventus  sh(»],14 
be  made  by  the  s]|ieriff  to  the  bill  of  Middlesex,  before  th^ 
writ  of  latitat  could  be  sued  out ;  which  return  was  al^i^|r^ 
recited  in  the  writ*  ^,ut  t|[ie  apcient  practice  haa  ipi 
i^ealily  ^o  bearing  upqi^  the  important  questiop  now  bcfpfe 
the  Cpurty  which  depends  entirely  upon  the  oonstri^q^oa 
to  be  givei)  to  the  language  of  the  second  section  qf  thf 
statute,  12  Oeo.  1,  c.  29(a).  That  statute  (except  ^e\ 
vegafded  this  principality  of  Wales,  and  the  counties  Pi^la- 
tine,  with  reference  to  which,  a  previous  act  of  1 1  &  12, 
Tf .  3,  c.  9,  had  passed),  fifst  rendered  an  affidavit  of  d^^ 
necessary,  as  a  preliminary  to  the  folding  a  party  to  bail  [ 
and  it  provided,  that  no  person  should  be  held  to  bail, 
except  upon  an  affidavit  of  debt  sworn  before  a  judge,  pf 
commissioner  of  the  court  out  of  which  the  process  issuedj^ 
or  before  the  officer  issuing  the  process,  or  his  deputy. 
What  avithority  can  an  office  copy  of  the  affidavit  upon 
which  a  bill  of  Middlesex  has  issued,  give  to  the  signer  of 
the  writs  to  issue  a  latitat  9  Clearly  none.  The  moment 
the  bill  of  Middlesex   issues,  that  affidavit   is  functus 

(a)  AntCf  232  (a). 


IN  Hlcn^M^x^y^A^  ff^^mti  v^ik  j^^o^.  iv.  285 

ogkh:  it  wooldy  indeedii  aut^oru^e.  Acfiw^g^  of  .mi.  aUa$       1827. 

or  plwi^  wpty  frooi  the.  Bame  offiqe  ipitf^^t,^  sai^^  county         Basbb 

but  it  pwld  not  possibly  ^uthoriae  tfiQ  i3fliiiiiis  of.  a  differ-  t>- 

ent  writ,  fkoia.  a  4iffQttnt  o^coi  iPlto .  a-  4iffe^9e^)  coimty. 

Where  tbe.affifiaFH  ia  sworp  before  th^fig^epci9ft)iewKitafl 

and  a  latitg/i  is  tbereuppa  isaued  into  one  county,,  a^ubin^ 

qaeiit  writ  may  be  issued  into  uiy  ot^  CQMOily,  Middle^ 

sex  exceptedf  a|^n  tb)9  ss^me  affidavit ;.  ^^qu^ej,  tbe  signeil 

of  tbe  writs  i^  the  {tfOfMtr  officer  for  the  i^s^ii^  of  write  into 

erery  €X>QiUy^  exeept  Middlesex*     An44bi»  ip^  the  r^ 

diBthic<ipn  ufftoa  which  the  questioiiV.  tims  |  nf^m^ly^  thait 

aa  affidavit  awora  before  a  particular:  offiof^i  will  aittfKNn^e 

the  ieauing  of  writs  into  every  county  i^ta  which  that 

officer  has  authority  to  simd  piocesa ;  but  intQ  ¥o  ethev'  i 

and  it  will  be  found  to  have  bqea  reco^zed  a^d .  a<Qted 

npo»  i«  every  case  ii^hicb  has  beep  decided  uppn  the  si^ 

ject.    The  casep  cited  op*  the  piih^  ai4e^  are,  ia  i;eaUty,  no 

anthoriAiea  in  favour  of  the  presep^  plf^qjtiff,    \tk  is  tmej 

that  vikDflUou  v«  Barne8'(a),  tb^  secoad  processi  was  in 

ymi  of  fapt,  a  special  capias^  issued  ppon  an  affidavit 

sworn  at  the  hill  of  Middlesex  pffice«  .  But  that  was  no| 

the  reason  assigned  by  the  Court  for  holding  the  process 

irregular;  on  the  contrary,  they  d^lared,  in  the  most 

general  terms,  that  ''an  affidavit  made  for  one  specific 

object,  couH  not  be  ti^ansferred  t^  a^otber/^    Here,  that 

very  thing  is  attempted  to  be  done ;. for  the  affidavit  was 

made  for  the  specific  object  of  arresting  tbei  defendant 

under  one  process  in  the  county  of  Middlesex,  and  it  is 

transferred  to  the  different  object  of  arresting  him  upder 

different  process  in  the  county  of  Surrey.     Again,  th^ 

Court  there  said,  that  "  peijury  coidd  not  be  assigned  on 

the  office  copy  of  the  affidavit ;  "  and  so  here,  ap  indict-* 

ment  for  peijury  could  not  be  supported  upon  the  office 

copy  of  the  affidavit,  nor,  indeed^  even  upon  the  original 

affidavit  itself,  unless  a  connexion  could  be  shewn  between 

the  first  and  second  process,  which  is  impossible ;  and  even 

(fl)  I  M.  &  S.  230. 
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ogkio:  it  wottUr  indeedg  antfioris^  Acri^pij^Ds  of  .m)  aUa$       iB2r. 

or  plwri^  writ^  frooi  tbe.  same  aflioe  ipiU^t^  «aqi^  qpuiity         Bakbb 

but  it  cwld  not  possibly  nuthoriae  tba  j^wngi  of,  a  differ-  v. 

mt  writ,  ftom.  a  4ifiot9nt  officii  ipto  >  diffefieiit,  oouoity* 

Where  tho,affijdaFH  U  sworn  beyforQ  tb#  figi^epr  ^t)i9  wdta, 

and  a  /a^iV^^  is  tbereupon  issued  into  ope  countj^tasubm^ 

queot  writ  may  be  issued  into  any  ^t^  ooiACityr  Middle* 

sex  exoeptsdy  opQn  tfao  same  affidavit ;,  ^<f«fi<4e,  tbe  sigi^M 

<if  tbe  writs  is  the  pfotper  officer  for  the  i^«]imgolwrilBintQ 

every  ooantyj  exieept  Middlesex,     Andp  4bi»  -if^  tbe  r^ 

diBtfaictioa  upoa  which  the  questicm^  tims;  nf^m^lyi,  thsi( 

an  affidavit  swora  bofoce  a  particttlar:  offioof i  will  aiitfMNn^^ 

tbe  isaoing  of  wriits  into  every  eouaty  rii^ta  wfaichr  that 

officer  has  aathoritj  to  sus^  pcofoesa;  but  ipto  ¥0  othcon 

as^  it  wiU  be  found  to  have  been  reco^izedi  ai^l  ajQtitd 

upoa  \%  every  case  which  has  beep  decided  upon  the  wikr 

jeot.    The  case^  cited  oi^  the  olfhe?;  si4e^  are/  i^  r^ity,  jao 

aotboritiea  in  favour  of  the  preseat  plfMii^iff.  .  (l!;iatruej 

that  1^  DaUon  v«  Bumes'ia),  th^  ]9^cond  processi  was  iq 

peiat  oC  fact^  a  spi^cial  capiasy  mnqd  9pon  an  affidavit 

awoiu  at  the  bill  of  Mkldleaex  office^.  .  But  that  was  not 

the  reason  assigned  by  the.Coart  for  holding  the  process 

irregular ;  on  tbe  contrary^  they  dftclai^ed^  in  tbe  most 

general  terms*  that  ''an  affidavit  made  for  one  specific 

object^  could  not  be  transferred  to  iM^otber.*'    Here^  that 

Tery  thing  is  attempted  to  be  done ;  ..for  the  affidavit  was 

made  for  the  specific  object  of  arresting  the  defendant 

under  one  process  in  the  county  of  Middlesex,  and  it  is 

transferred  to  the  different  object  of  arresting  him  uiidef 

different  process  in  the  county  of  Surrey.     Again^  lh§ 

Court  there  said«  that  "  peijury  could  not  be  assigned  on 

tbe  office  copy  of  the  affidavit.;  "  and  so  herei  ap  indict* 

ment  for  perjury  could  not  be  supported  upon  the  office 

copy  of  the  affidavit,  nor,  indeedi  even  upon  the  original 

affidavit  itself  unless  a  connexion  could  be  shewn  between 

the  first  and  second  process^  which  is  impossible ;  and  even 

(«)  t  M.  &  S.  230. 


236  CA8BS   IN    THB   KING's   BBNCH, 

^^1' .  ^^  ^^  could  be  shewn,  the  additional  burtben  of  proof  which 
would  then  rest  upon  the  defendant,  in  bis  character  of  pro- 
secutor, would  be  a  difficulty  to  which  the  plaintiff  has  no 
right  to  expose  him.  In  Boyd  v.  Durand  {a),  the  second 
process  issued  under  the  authority  of  an  office  copy  of  an 
affidavit  of  debt,  and  was  held  regular ;  but  that  was  upon 
the  ground  that  both  the  first  and  second  process  were  ifliiued 
by  the  same  officer,  and,  consequently,  that  the  affidavit 
must  have  been  sworn  before  the  officer  by  whom  the  process 
in  question  was  issued.  Upon  precisely  the  same  principle, 
in  Anderson  r»  Hayman  (6),  the  second  process  was  held^ 
irregular;  for  there  the  second  process  was  not  issued  by 
the  same  officer  who  issued  the  first,  and,  consequently, 
there  was  no  affidavit  sworn  before  the  second  officer  ta 
authorize  the  writ  which  he  issued :  and  the  distinctioif 
already  alluded  to,  as  laid  down  in  Dalton  v  Baf7te$(c), 
was  there  referred  to  and  recognised.  It  must  be  ad- 
mitted that,  in  Dorville  v.  Whoomwell  (d),  the  Court  inti- 
mated, that  if  the  plaintiff  had  sued  out  a  testatum,  hh 
second  process  would  have  been  regular ;  but  still,  upon 
the  same  principle,  namely,  that  the  same  officer  had  an* 
thority  to  issue  process  for  both  counties ;  and  they  referred 
to  the  decision  in  Anderson  v.  Hayman(b),  which  they  said 
was  founded  in  good  sense.  In  the  latest  case  upon  this 
subject,  Evans  v.  Bidgood{e),  the  Court  declared  ex- 
pressly that  a  testatum  should  have  been  issued,  because 
the  officer  by  whom  the  first  process  was  issued,  was  also 
the  officer  authorized  to  issue  the  second  process.  Upon 
the  whole,  then,  it  seems  clear  that  the  words  of  the  sta- 
tute, the  principle  of  the  decided  cases,  and  the  good  sense 
and  reason  of  the  thing,  all  warrant  the  defendant  in  con- 
tending that  an  affidavit  sworn  for  the  purpose  of  issuing 
process  into  one  county,  will  not  authorize  the  issuing  of 
process  into  a  different  county,  unless  the  officer  before 

(a)  2  IVtunt  161.  (<0  3  Bing.  39,  10  J.  B.  Moore, 

(6)  8  Taunt.  242,  2  J.  B.  Moore,      318. 

192.  (e)  4  Bing.  63. 

(c)  1  M.  &  S.  230. 
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whom  it  18  sworn  has  anihority  to  issue  process  into  both        1837. 
counties:  and  if  that  beso,  it  follows  diat  the  process,       bIkbii^ 

und^  which  this  defendant  was  arrested,  is  irregular,  v. 

Allaw* 

Cur*  adv.  vult. 

Judgment  was  afterwards  delivered  by. 

Lord  Tbntskden,  C.  J. — ^This  case  involves  a  question 
of  great  general  importance,  and  we  were  anxious  to  give 
it  fiiU  consideration,  before  we  decided  upon  it    [His 
Lordship  then  stated  the  facts  contained  in  the  aflBidavits, 
mud  the  nature  of  the  question  raised  upon  them,  and  thus 
proceeded].    The  practice,  in  uniformity  with  which  the 
present  plaintiff  has  acted,  has  obtained  for  a  long  period 
of  years ;  and  unless  we  see  clearly  either  that  it  violates 
some  established  legal  principle,  or  that  it  defeats  the  intent 
and  object  of  the  act  of  parliament,  we  think  it  vecy 
desirable  to  abstain  from  disturbing  that  practice.    We 
liave  carefully  considered  the  subject,  and  we  are  of  opi-^ 
nion,  first,  that  the  writ  of  latUat,  issued  in  this  case^  may 
be  considered  as  a  continuance  of  the  bill  of  Middlesex  (a) ; 
and,  secondly,  that  an  affidavit  sworn  before  the  officer  who 
had  authority  to  issue  the  first  process,  and  of  which  the 
second  process  was  a  continuance,  substantially  satisfied 
the  requisites  of  the  statute.    The  defendant's  rule,  there- 
fore, must  be  discharged ;  but  as  the  question  was  one  of 
nicety,  and  well  worthy  of  discussion,  we  shall  discharge 
the  rule  without  costs. 

Rule  discharged,  without  costs. 

(a)  See  Tbtmmer  v.  Woodbwme^     alone  contained  the  ac  etwm  danse, 
7D.lcR.25,  4B.&C.  625.    In     wasalbftto^. 
Aat  ease^  the  last  proceflSi  which 


Mix.BUBN»  Gent,  ODe>  &c.  v.  CoDO  and  another. 

A  joint-  Assumpsit  for  work  and  labour  as  an  attorney.  Plea, 
wm^  Sa  which  non-asiumpsit.  At  the  trial  before  Lord  Tenterden,  C.  J., 
A,,  £.,  and  at  the  sittings  in  Middlesex,  in  last  Trinity  term  (a),  it 
hol^^is^dis-  appeared  that  thepflaintiffand  defendants  had  beenmem- 
solyed;  A.  bers  of  *'The  London  Carrier  Company,"  which  was  dis- 
sued  hy  a  era-  solved  cpft  the  3d  May,  1826.  Tbe^Company  being  consi- 
ditor  of  the       derablv  in  debt  at  the  time  of  its  dissolution,  defendants, 

concern,  em-  , 

ploy  C,  who  as  two  of  the  propnetOTs,  and  two  of  the  committers  of 
to^fend"*^^'  management,  were^ned  by  several  of  the  creditors  of  die 
them.  C.  Company.  The  defendants  employed  the  plaintiff  to 
and  B.  for  his  defend  these  actions,  and  a  bill  of  cost8,amounting  to  48/;, 
bill  of  costs,     waa  incurred;  to  recover  which  the  present  action    waff 

brought.  For  the  defendants  it  %as  objected,  that  the 
plaintiff  iind  the  defendants  were  partners  in  the  transact 
tion  out  cif  which  this  claim  arose,  and  that  an  action  of 
assumpsit  (ft)  could  not  be  maintained.  The  learned 
Judge  was  of  opinion  that  the  plaintiff,  if  employed  by 
the  defendants,  had  a  right  to  call  upon  them  for  the 

(a)  Counsel  for    the  plaintiff,  extraordinary    power  is   wanted, 

Detanan,  C.  S.,  ^nd  Andrews ;  for  and  where  the  matter  would  be 

the  defeikkmts,  U.   WUiunm  and  brought  to  a  much  cheaper  and 

GoMwm*  more  expeditious  terminatipa  in  a 

(6)  The  only  action  given  by  the  court  ^of  Law.  Where  upon  ao- 
common  law  to  compel  the  settle-  counts  between  partners,  a  balance 
tttetit^an«p4nraccou<it  between  has  been  struck  with  a  promise 
jpaitoeirsy  is  Ae;iM:feiQa  ^  mxeunt.  express  {Forsier  t.  AIUomou^  2 
A  concurrent  remedy  lies  in  a  T.  R.  479)  or  implied  {Radutrti^ 
court  of  Equity,  by  filing  a  hUl  for  v.  ImheVy  Holt,  N.  P.  C.  368),  to 
an  account ;  and  as  a  court  of  pay  the  amount,  an  action  of  debt, 
Eqaily  Ins  more  extensive  juris-  or  indebitatus  assumpsit  upon  an 
diction  to  compel  a  discovery,  and  account  stated,  may  be  supported, 
the  production  of  evidence,  than  And  such  promise  is  not  dis^ 
can  be  exercised  by  auditors  ap-  charged  by  subsequent ,  partner- 
pointed  in  a  court  'law,  in  a  ship  transactions  upoip  which  the 
conmion  law  action  of  account,  balance,  if  taken,  would  be  against 
the  proceeding  by  bill  is  become  the  promisee  ;  Preston  v.  StnUton^ 
so  much  a  matter  of  course,  thafcr^  1  Anstr.  50. 
it  is  resorted  to  in  cases  where  no 
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amount  of  bis  %ill  of  costs  incurred  about  their  defebee, 
aiid  they  might  call  upon  the  other  members  of  the  Com- 
pany for  contribution.  His  lordship  told  the  jury^  that  if 
tbey  thought  defendants  had  employed  plaintiff,  iley 
inrould  find  a  verdict  for  that  portion  of  the  bill  6f  costs 
-vrhidi  related  to  the  defence  of  the  actions.  A  T<eidiei 
inras  accordingly  returned  for  the  plaintiff,  damages 
34/.  16$.  2rf. . 

J.  Williams  havings  in  -the  course  of  the  same  term, 
obtained  a  rule  nisi,  for  a  new  trial, 

Denman,  C.  S.,  now  shewed  cause.  This  case  is  dis« 
^nguisbable  from  Holmes  v.  Higgins{a) ;  IriSeatise  liere 
tiiere  was  a  specific  engagement  between  the  parties.  The 
obaii^oB  in  the  pYainti&^  bill  do  not  commence  until  alter 
the  Company  was  at  an  end  ;  the  defendants,  therefore, 
employed  the  plaintiff  in  their  individual  capacity,  and  not 

members  of  the  Company  (6). 


jr.  Williams,  (with  whom  was  GouUUm),  contri,  was 
stopped  by  the  Court. 

Lord  T£NTERDEN,  C.  J.— The  actions  which  the.plain- 
tiff  defended,  were  actions  brought  against  the  defendants 
as  members  of  a  partnership  of  which  the  plaintiff  was 
«dso  a  member.  When  an  action  was  commenced,  it  was 
the  duty  of  all  the  partners  in  the  late  company,  either  to 
pay  the  money  or  to  resist  the  demand  ;  and  in  the  case  of 
resistance,  the  expense  ought  to  be  paid  by  all,  the  plaintiff 
^mong  the  rest(c) .    The  plaintiff  cannot  say  that  thdre  Was 

(fl)  2  D.  &  R.  196  ;  1  B.  &  C.  Pro$ser,  3  D.&R.  112,  1  B.&C. 

74.  682;    Layer  y.  Nelson,  1  Vemon, 

(b)  And  see  Scrace,  gent,  one,  456 ;  Skip  v,  Huey,  and  others, 
kc^  t.  WhUtington,  gent.,  one,  "^  Atk.  91;  Ojfiey  and  Johnson's 
&c.,  3D.  &  R.  135;  2  B.  &  C.  case,  2  Leon,  166;  Giffbrd,  ex 
11.  parte,  6  Vesey,  jun.  805 ;  WaUm 

(c)  And  see  Cowell  v.  Edwards,  v, Banbury,  2  Vera.  592 ;  Ba(:.  Abr. 
2  B.  &  P.  268 ;  Deering  v.  Earl  Obligation  D.  5 ;  Potkier  Traits 
of  Winckelsea,  ib.  270 ;  CoUins  v.  du  Cantrat  de  Socicii  n*  1 32. 
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pany,  in  wbicb 
A.,  B.,  and 
C.,  ace  shue- 
bolders,  is  dis- 

and  £.  being 
■ued  tiy  a  ct^ 
ditor  of  the 
concern,  en>- 
ploy  C,  who 
la  an  attorney, 

them.     C. 
cannot  me  A. 
and  B.  fbr  bit 
biilofcoaU. 


MiLBUBN,  Gent,  one,  £cc.  i;.  Codd  and  aDother. 
Assumpsit  for  work  and  labour  as  an  attorney.    Plea, 
non-auDinpait.     At  the  trial  before  Lord  Tetiterde/t,  C  J., 
at  the  sittiags  in  Middlesex,  in  last  Trinity  term  (a),  it 
appeared  that  the  plaintiff  aad  defendants  had  beeaeaem- 
bers  of  "The  London  Carrier  Company,"  which  was  dis- 
solved qa  the  3d  May,  1826.    Ilw  Company  being  consi- 
dsrably  in  debt  at  the  time  of  its  dissolution,  defendants, 
at  tyo  of  the  proprietors,  and  two  of  the  committee  of 
nuiagemeDt,  were  sued  by  eereral  of  the  creditotB  of  tbe 
Conpany.     The  defendants  employed  the  [rfaintiff  to 
defend  these  actions,  and  a  bill  of  coste,amountiDg  to  48/., 
was  incuired ;  to  recover  which  the  present  action    mtf 
brang^t.     For  the  defendants  it  vras  objected,  thatthi 
pUintiff  and  the  defendants  were  partners  in  the  transai 
tioQ  oiit  of  which  this  claim  arose,  and  that  an  actioa  ^^       . 
asBumpsit  (A)  could  not    be  maintained.     The  leam.^  -»..Jl 
Judge  was  of  opinion  that  the  plaintiff,  if  employed  '  _ 

the  defendants,  had  a  right  to  call  upon  them  for  V. 

(a)  Connsel   for    the  plaintiB',      extraordinary    power   is    va^^^^ 


Senntan,C.  S.,  and  JwfrvtM;  for 
th«  defendantt,  J.  WtUima  and 
Gocttitm. 
(ft)  Tbe  only  action  given  by  the 
10  compel  the  settle- 
it  «f  an  •pen  acemiDt  between 
•,■■  the  BctiQQ  of  MOMinf. 
A  concurrent  remedy  lies  in  a 
court  of  Equity,  by  tiling  a  biil  for 
an  account ;  and  as  a  court  of 
Eqvityteis  more  exteinivG  juris- 
diction to  compel  a  discovt^ry,  and 
the  pniductioD  of  evidence,  than 
can  be  exercised  by  auditors  ap- 
pointed in  a  court  'law,  io  a 
common  law  action  of  account, 
the  proceeding  by  bill  is  become 
so  much  a  matter  of  course,  that' 
it  is  resorted  to  in  caiea  where  no 


and  where  the  t 
brought  to  a 
more  expeditious  lermiaatkfrw^"'^"^"  ■"  " 
coun  of  Law.  Where  uj^^^'-^O  '*" 
counts  between  partners,  9.  ^^^^^70"  " 
has  been   struck   with  &   ~..,__^  bal^' 

express    (Ibrtter  ^.  Ail  pr«x»' 

T.  R.  479)  or  implied  '  \^^J^t-—'^- 
T.  Imber,  Holt,  N.  Pi  Ki^^^^tmfi?^ 
pay  the  amount,  an  Mt\^^|^'^5.  3«)> ' 
or  indebitatus  assuina^-C^^^i:::^!!  of  d™' 
account  stated,  may  \i^^^-^.«^t  up**"  ^ 
And    such     pt^nii.s&^^  supP*"^ 

charged   by     su\i3er^,  is    o"'   ^' 

ship  transaction^   vj^^^nt    '. 
balance,  if  tak.ev^  ^  ^^-^ 
the  promisee   ^    "(•»- 
1  Ansti.  50- 
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amount  of  his  bill  of  costs  incurred  about  tiier  a*?«f;«-.  "**: 

and  they  niiglit  call  upon  the  other  meml»erf  o-'  ui-  nn- 
pany  for  contribution.  His  lordship  told  Uit  u*-  :.. . 
they  thought  defendants  had  employed  Piaiiiiif  tc- 
would  find  a  verdict  for  that  portion  of  tfi*  oil  o-  rrrrr 
which  related  to  the  defence  of  the  actions.  .•  tv^d,, 
was  accordingly  returned  for  tlie  plh.ini:f:  n-ri-m^iaf. 
34/.  16s.  2d. 


J.   Williams  having,  in  the  coursre  of  tu*    s^iii-  vkl 
obtained  a  rule  ?iisi,  for  a  new  trial, 


Denman,  C.  S.,  now  shewed  canse.    Tin.  ou^  i    &. 
ti  nguishable  from  Holmes  v.  Uig^hu  <  a  :    MasiP-  «r 
there  was  a  specific  engagement  betw*j»jx.  lu*.  pir;-      1_ 
cliarges  in  the  plaintift''s  bill  do  not  '-•yuiiii*?!-!-*  ^r^-   ^f 
the  Company  was  at   an  end  ;  the  deieuatci 
etnployed  the  plaintiff  in  their  individuax< 
members  of  the  Company  (&). 


«/.  Williams,  (with  whom  was  ^uvaiuun. 
st:opped  by  the  Court. 

Lord  Tenterden,  C.  J.— Tij»  acuuL-  t. 
t.ifT  defended^  were  actions  brouirii:  -cz^sm  ; 
aj9  members  of  a  partnership  of  wusz,  ^.. 
3.180  a  member.  When  an  actioL  »a&. 
^]:ie  duty  of  all  the  partners  in  tbt  nur 
Y>^y  the  money  or  to  resist  the  otamar. 
distance,  the  expense  ought  to  > 
^ong  the  rest(c).    The phimitf 

^tf)2D.  &a.l96;  1  B.icC.     1« 


?«■■•.' 


^/)  And  lee  Strace,  gmt, 
0ll.it  H,  t85-'*«  %i: 
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no  d^ence ;  he  and  all' the  others  derived  benefit  from  their 
defending,  and  therefore  he  cannot  maintain  this  action. 

Batley^  J. — ^The  original  acticms  were  brought  upon 
demands  for  which  these  parties  were  jointly  liable,  the 
amount^  ought,  therefore,  to  have  been  paid  out  of  the 
funds  of  the  Company ;  or  if  it  was  right  to  resist  these 
claims,  the  expense  of  defending  ought  to  be  paid  out  of 
the  funds  of  the  Company.  The  plaintiff,  who  was  the 
attorney  conducting  the  defeqce,  cannot  say  that  the  ac- 
tions were  improperiy  defended  (a).  The  plaintiff  does  not 
cease  to  be  a  partner  until  the  concern  is  at  an  end.  If 
the  plaintiff  recovered  in  this  action,  the  defendants 
would  be  entitled  to  call  upon  him  for  contribution. 

LiTTLEDALBi  J. — This  actiou  cannot  be  supported. 
The  creditors  were  entitled  to  be  paid  by  the  whole  Com^ 
pany.  If  the  actions  could  be  defended  upon  reasonable 
grounds,  they  otight  to  have  been  defended,  but  then  the 
plaintiff  cannot  sue  those  two  persons,  because  all  ought 
to  contribute,  and  he  defended  for  his  own  benefit.  If  the 
defence  was  friTolous  and  nugatory,  the  plaintiff  being 
employed,  must  have  known  that  as  well  or  better  than  his 
clients.  As  against  him  it  must  be  taken  to  have  been  a 
fSetir  defence.  Taking  it  either  way,  he  has  no  right  of. 
action  against  those  to  whose  expanses  he  was  bound  to 
contribute  (&)«  "^ 

Rule  absolute, 
(a)  See  the  next  case.  (6)  Suprii,  238,  note  (c). 
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Allison,  Gent»  one,  &c.»  v.  RaynIsr. 

ISUMPSIT  for  work  and  labour  as  an  attorney.    The      An  attorney 

d^end^nt  pleaded  non  assampsit,    and  paid  36/.  into  from  the  as-  * 

t.'At  the  trial,  before  HuUock,  B.,  at  the  last  Spring  ?^^^g^[*''  . 

izes,  for  the  county  of  York  (a),  it  appeared  that  the  debtor,  the 

defendant  had  in  1821,  been  appointed  assignee  of  one  ^i^ofcosts^ 

^^^acksou,  an  insolvent     In  that  capacity  he  had  brought  incurred  in 

t'  actions  against   Horsfall  and   others,    and  Clarke,  squiring  ^e 

e  itetiooffbeine  referred,  the  arbitrator  directed  a  nonsuit  consent  of  a 

.  ,       meeting  of 

be  entered  in  each.     In  August,  1826,  the  now  plam^  creditors, 


',  who  had  been  employed  to  prosecute  those  actions,  ^****^^1  P^°/* 

delivered  his  bill  of  costs,  containing,  first,  items  amount-  consent  was  ^ 

u&g  to  11/.  ls.5d.  for  general  business  relating  to  the  Sia^Ae  cUent 

mjAsolvency ;  then"  a  full  statement  of  the  charges  in  the  was  informed 

former  of  the  two  actions,  amounting  to  24/.  158.;  and  ceedingathis 

^ben  proceeding  thus  : —  ^  ^^^"^  ^^- 

Michaelmas  Term^  1821. 

Same  Court. — Yourself  ▼•  John  Clarke. 

£.    s.    d. 

The  like  costs  in  this  action  as  in  the  one 
against  Horsfall  and  ^others,  with  award, 
&c.,  although  the  proceedings  were  consi- 
derably longer,  say  •        .        «        •     24  15    0 

To  extra  costs  of  bail,  writ,  warrant,  arrest, 
and  exception  to  bail  and  justification,  in 
this  action,  beyond  the  above  •      2  12    6 


£63    3  11 


Credit  was  given  for  3/.  7«.  4rf,  received  from  a  debtor 
to  the  estate,  which  lefua  balance  of  59/.  IQs.  Id. 

(a)  Counsel  for  the  plaintiff,      P.   Pollock,  and  Patteson. 
•  *^'f'J<met:    for  the  defendant, 

▼OL.  I.  R 


Allison 

V, 

Rayner. 
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It  was  objected,  that  the  plaintiff  could  not  recover  for 
his  services  in  the  prosecution  of  these  [actions,  inasmuch 
as  it  was  not  proved,  nor  did  it  even  appear  from  the  bill 
itself,  Aat  the  consent  o{Jackson*s  creditors,  or  the  appro- 
bation  of  a  commissioner  of  the  Insolvent  Debtors'  Court* 
as  required  by  1  Geo.  4,  c.  19,  sect.  11  (a),  had  been 
obtained,  and  that  the  statement;  of  charges  in  the  action 
against  Clarke  was  too  general  (6).  Under  the  direction 
of  the  learned  Judge,  a  verdict  was  found  for  the  plaintiff, 
damages  23/.  I6s.  Id.  (making  with  the  sum  paid  into 
Court,  the  69/.  16s.  Id.  claimed),  with  leave  fot  tb« 
defendant  to  move  to  enter  a  nonsuit. 


In  last  Easter  term.  Pollock  moved  accordingly,  and 
referred  to  Montriou  v.  Jeffrys  (c). 


Jones,  Serjt.,  now  shewed  cause.   It  is  contended,  that 


(a)  Which  provmcs,  that  "  no 
suit  at  law'i>e  pffftceeded  in  fur- 
ther than  an  arrest  on  mesnt  pro- 
cess, or  suit  in  equity  by  any 
assignee  or  assignees  of  any  such 
prisoner's  estate  and  effects,  with- 
out the  consent  of  the  major  part, 
in  value,  of  the  creditors  of  such 
prisoner,  who  shall  meet  together 
pursuant  to  a  notice  to  be  given, 
at  least  fourteen  days  before  such 
meeting,  in  the  London  Gazette 
or  other  newspaper,  which  shall 
be  published  in  the  neighbour- 
hood of  the  last  residence  of  such 
prisoner,  for  that  purpose,  and 
without  the  approbation  of  one  of 
the  commissioners  of  the  said 
court."  By  7  Geo,  4,  c.  57,  sect. 
24,  the  consent  of  creditors,  and 
the  approbation  of  the  Insolvent 
Debtors'  (Jourt,  or  a  commissioner, 
are  required  only  for  the  sub- 
mission of  disputes  to  arbitration, 
and  commencing  suits  in  Equity. 


{h)  2  Geo,  2,  c.  23,  sect.  23, 
directs,  that  ^'  no  attorney  or  soU- 
citor  of  any  of  the  courts  aforesaid, 
shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of 
any  fees,  charges,  or  disbursements 
at  law  or  in  Equity,  until  the 
expiration  of  one  month  or  more 
after  such  attorney  or  solicitor 
respectively  shall  haye  delivered  to 
the  party  or  parties,  to  be  charged 
therewith,  or  left  for  him,  her,  or 
them,  at  his,  &c.,  dwelling-house^ 
or  last  place  of  abode,  a  bill  of 
such  fees,  charges,  and  disburse- 
ments, written  in  a  plain,  legible 
hand,  and  in  the  English  tongue 
(except  law  terms  and  names  of 
writs),  and  in  words  at  length  (ex- 
cept terms  and  sums),  which  bills 
shall  be  subscribed  with  the  proper 
hand  of  such  attorney  or  solicitor 
respectively," 

(c)    1   Ryan    &  Moody,  317. 
And  see  2  C.  &  P.  113.  S.  C. 
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die  plaintiff  was  not  entitled  to  recover^  because  he  was 

not  prepared  to  shew  the  assent  of  Jackson's  creditors  to      allison 

the  brlDging  of  the  actions^  against  Horsfall,  and  Clarke.  v. 

In  Ike,  d.  Clark  v.  Spencer  (a),  and  Doe  d.  Spencer  v. 

Qark  {h),  the  court  of  Cominon  Pleas  held,  that  in  aa 

aetion  broaght  by  the  assignee  of  an  insolvent  debtor^  the 

circamstance  of  his  having  omitted  to  call  a  meeting  of 

the  creditors,  or  to  obtain  the  approbation  of  a  commis- 

sioner^  was  no  defence.    The  absence  of  the  consent  ^of 

the  creditors^  and  of  the  approbation  of  the  commissioners, 

might  have  been  a  ground  for  applying  to  this  Court  to 

stop  the  action,  or  the  Insolvent  Debtors'  Court  might 

hare  been  called  upon  to  interfere.  Should  the  defendant's 

ar^ment  prevail,  it  would  be  necessary  for  an  attorney  to 

come  prepared,  not  mei;ply  to  prove  the  retainer,  and  the 

work  done  upon  that  retainer,    but  the  number  of  the 

insolvent's  creditors,  the  meetings  of  such  creditors,  and  a 

▼ariety  of  other  particulars,  which   must*  materially  in* 

crease  the  trouble,  and  enhance  the  expeq^e  of,  such  an 

action.  ,  The  object  of  the  act  was  to  prevent  the  assignee 

from  speculating  upon  an  actiom,  and  to  give  the  creditors 

^  opp(Mtunity  of  preventing  a  useless  expenditure  of 

the  assets.    [Lord   Tenter  den^  C.J.    Have  you  any  affi- 

da?it  shewing  that  the  authority  of  the  creditors  was 

obtained  ?]    The  plaintiff  is  taken  by  surprise,  having 

snpposed  that  the  rule  was  obtained  upon  the  objection  to 

&e  form  of  the  bill.     If  there  was  no  authority,  yet  the 

^gnee  might  chuse  to  run  the  risk  in  order  to  prevent 

a  party's  getting  out  of  the  way.     [Lord  Tenterden,  C.  !• 

If  it  not  the  duty  of  an  attorney  to  tell  his  client,  that  if 

lie  does  so  proceed,  he  does  it  at  his  own  peril  ?]     It  will 

be  necessary,  besides  the  retainer,  to  prover  what  passed 

^^  private  between  the  attorney  and  his  client.      [Lord 

*^erden,  C.   J.     The  attorney  should  take  a  written 

'^tainer.      Bayley,  J.  "^he  .assignee  may  commence  an 

^tion  without  first  waiting  to  obtain  the  consent  of  the 

(a)  3  Singh.  203.  (b)  3  Bingh.  370. 
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creditors].  Where  work  is  proved  to  have  been  done, 
it  lies  upon  the  defendant  to  shew  that  no  advantage  was 
obtained  from  it ;  36/.  was  paid  into  Court,  on  account 
of  the  work  for  which  it  is  now  pretended  the  defendant 
was  not  liable.  If  the  defendant  discovered  that  the 
items  relating  to  the  actions  against  Clark  ought  to  have 
been  set  out  fully  in  the  bill,  he  should  have  paid  money 
into  Court  specifically,  with  reference  to  one  action  only. 
Neither  of  the  objections  go  to  a  nonsuit ;  for  the  first  part 
of  the  bill,  for  general  business  done  before  these  actions 
were  commenced,  is  not  open  to  either  of  them.  At  all 
events  there  was  a  prima  facie  case.  In  Montriou  ▼• 
Jeffrys  {a),  the  misconduct  of  the  plaintiff*  appeared  in 
evidence ;  and  it  lay  upon  the  defendant  to  shew  it  in  this 
case ;  Templer  v.  Mc  Lachlan  (6^« 


Lord  Tenterden,  C.  J. — It  is  an  important  part  of 
the  jurisdiction  of  this  Court,  to  see  that  their  officers 
perform  their.duty  towards  their  clients.  Here  it  vras  the 
duty  of  the  attorney  to  inform  his  cliept,  that  if  he  pro* 
ceeded  further  than  an  arrest  on  mesne  process,  without  the 
consent  of  a  meeting  of  creditors,  he  would  do  it  at  the 
risk  of  paying  the  costs  out  of  his  own  pocket.  It  was 
a  material  point  in  this  case,  whether  such  consent  had 
been  obtained,  and  the  question  is,  whether  the  attorney 
was  bound  to  prove  the  affirmative.  It  is  a  rule,  that  where 
the  interest  of  any  person  rests  upon  an  affirmative,  it  is 
for  him  to  prove  the  affirmative.  The  interest  of  the 
attorney  in  this  case  rests  upon  the  affirmative.  I  think, 
therefore,  he  was  bound  to  prove  it,  and  that  not  having 
done  so,  he  is  not  entitled  to  recover. 


Bay  LEY,  J. — I  am  of  the  same  opinion.    I  agree  to 
Templer  v.    Mac  Lachlan  (c) ;  but  there  the  objection 


(a)  1  Ryan  &  Moody,  317;    2 
Carr.&P.  113,  S.C. 
(6)  2  NewRep.  1 36,  antCf  230(a). 


(c)  2  N.  R.  136 ;   and  see  To- 
bram  y.  Horrif  ante,  228. 
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did  not  go  to  the  whole  for  which  the  party  sued ;  here 
I  think  it  does  (a).  I  think  there  was  some  evidence 
of  the  fact,  that  no  meeting  of  the  creditors  to  consent 
took  place ;  for  no  charge  is  found,  in  the  attorney's  bill^ 
for  such  an  attendance.  Then  you  deprive  the  defendant 
of  the  means  of  reimbursing  himself,  by  not  informing 
him  of  the  necessity  of  sq.  doing. 

HoL&oYD,  J. — I  am  of  the  8«me  opinion.  It  was  the 
duty  of  the  attorney  to  see  that  his  client  proceeded  in 
roch  a  way  as  to  be  able  to  reimburse  himself  out  of  the 
estate. 
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Rule  absolute  (6). 


Jones,  Serjt.,  then  applied  to  have  it  referred  to  the 
Master,  to  inquire  whether  there  were  in  the  bill  any  items 
not  coming  within  the  rule. 

Lord  Tenteroen,  C.  J. — ^You  may  do  that  at  your 
own  expense  (c). 


(a)  And  see  Havelock  v.  Geddeh 
10*  East,  555  ;  Farmworth '  v. 
Garrard,  1  Campb.  38 ;  Dtmcaa  v. 
Bbudell,  3  Stark.  N.  P.  C.  6 . 

(i)And  see  Das  v.  Ward,  1 
Stark.  N.  P.  C.  409;  Tabram, 
sent  ooe,  &c.  v.  Horn,  ante,  228. 

An  attorney's  bill  is  not  ritiated 
^  a  mistake  in  dates,  by  which 
tbe  client  cannot  be  misled ;  WU- 
fiomi  y.  Barher,  4  Taunt.  806. 
S.  P.,  as  to  mistakes  in  bills  of 
puticalars  of  demand,  Millwood 
V*  fTo/ter,  2  Taunt  224.    See  also 


Fomum  v.  Drew,  6  D.  &  R.  75, 
S.  C.  4  B.  &  C.  15;  Reevei  r. 
Lambert,  ib,  214 ;  Nias  v.  NkhoU 
$on,  1  R.  &  M.  322,  2  C.  &  P.  120, 
S.  C,  as  to  mistakes  in  the  sche- 
dule of  an  insolvent  debtor  in 
describing  the  creditor,  and  the 
amount  of  the  debt. 

(c)  Nothing  further  appears  to 
have  been  done;  the  36/.  paid 
into  Court  far  exceeded  the  claim 
for  general  business  beyond  the 
costs  of  the  ^1110  actions. 
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Attwood  v.  Small  aod  others. 

A.,  B,,  and  ASSUMPSIT.  The  declaration  stated,  that  on  the  lOth 
of  a  pro-  of  June,  1825^  at,  &c.^  by  a  certain  agreement  then  and 

jected  joint-  there  made,  by  and  between  plaintiff  of  the  one  part,  and 
pany,  contract  defendants  of  the  other  part,  plaintiff  agreed  to  sell  to 
nanieTw?th°      defendants,  and  defendants  agreed  to  purchase  of  plain- 

D.,  a  share-      tiff,  the  freehold  and  leasehold  estates,  iron- works,  col- 
bolder,  for  the  1.    .  3     ^t  A  ^-       J        J  •     J   • 
purchieofa    henes,  and  other  property  mentioned  and  comprised  in 

mine,  and         the  schedule  thereunder  written,  at  and  for  the  price  or 

after  the  for- 

mation  of  the    sum  of  600,000/.  to  be  paid  as  thereinafter  mentioned.  And 

cnt^nmo  ^^  ^^^  agreed  that  the  sum  of  26,000/.  in  Exchequer  bills, 

further  agree-  should,  on  the  signing  of  the  said  agreement,  be  paid  by 

S!,"respectinff  ^^®  defendants  into  the  hands  of  Messrs.  Hoare,  Burnetts 

the  purchase,  and  Co.,  Lombard  Street,  in  the  city  of  London,  bankers, 

exempting    *  ^0  the  joint  account  of  defendants  and  plaintiff,  by  way  of 

them  from  deposit,  which  Exchequer  bills  were  to  be  paid  over  to 

{personal  ^.     .  .   .  ^        .  .  *^  . 

iability  upon    plaintiff,  on  giving  possession  as  thereinafter  mentioned. 

of'thl^con-^  And  defendants  agreed  to  pay  to  plaintiff,  the  further 
tract :— Held,    sum  of  200,000/.  on  the  1st  day  of  October,  then  next : 

that  A     B 

and  c]  may     ^^^  plaintiff  agreed,  on  payment  of  such  sum  of  200,000/. 

be  sued  by  and  on  the  title's  being  accepted,  to  give  full  and  complete 
those  parts  of  possession  of  the  several  freehold  and  leasehold  estates, 
-h'^h^h"^^^^*^  and  other  property  thereby  contracted  to  be  sold  unto 
exemption  defendants,  and  at  the  same  time,  if  required,  to  convey, 
apply.*^^  assign,   and  assure  by  good  and    sufficient  conveyances 

Wheraan  and  assurances,  to  trustees,  in  trust  to  secure  the  residue 
duly  stamped,  ^^  ^^^  purchase  money  and  interest,  by  the  instalments 
contains  thereinafter    mentioned,    and    subject    thereto,   in  trust 

a  special  . 

clause  for  re-    for  the  purchasers,  or  as  they  should  direct  and  appoint  (a)  : 

puteMo^^bi-    ^^^  plaintiff  agreed  on  his  part,  forthwith,  or  within  one 

tration,  and  in  ^  v  «       ^  ,^  ^  v 

a  second  («)  -P^'^  249  (a). 

agreement 

between  the  same  parties,  it  is  stipulsCted  that  disputes  as  to  the  construction  of  the 
second  agreement  shall  be  decided  by  arbitration,  according  to  the  provision  of  the 
first  agreement,  a  stamp  adapted  to  the  number  of  words  actually  written  in  the 
second  agreement,  without  counting  the  clause  referred  to,  is  sufficient. 
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month,  to  deliver  to  defendants  or  their  solicitors,  an  a;b-  i827. 
stract  of  title  to  the  property  sold,  and  to  deduce  a  good 
title  theretp,  with  such  exceptions,  nevertheless,  as  were 
stated  in  the  schedule  to  the  said  agreement,  and  except 
that  plaintiff  should  not  be  required  to  shew  the  lessors' 
title  to  the  leasehold  property,  or  their  leasing  powers. 
And  defendants  agreed  to  pay  to  plaintiff  the  residue  of 
said  purchase  money,  by  the  following  instalments,  viz., 
100,000/.  on  or  before  16th  April,  1826;  100,000/.  on  or 
before  15th  October,  1826 ;  100,000/.  on  or  before  16th 
April,  1827  ;  and  76,000/.  on  or  before  16th  October, 
1827;  with  interest  for  the  same  sums,  at  the  rate  of  61. 
fer  cent,  per  annum,  to  be  reckoned  from  the  1st  day  of 
October,  then  next,  until  the  day  of  payment  thereof,  such 
interest  to  be  paid  by  equal  half  yearly  payments,  and  to 
1)6  secured  by  the  joint  and  several  bond  of  defendants ; 
and  the  said  defendants  agreed  to  purchase  and  pay  for,  at 
the  time  of  taking  possession,  by  a  good  bill  at  two  months' 
date,  the  following  property.  (Then  follows  an  enumera- 
tion of  machinery,  stock,  8cc.).  And  it  was  further  agreed, 
that  plaintiff  should  clear  up  and  pay  all  taxes,  Sec,  up  to 
the  time  of  giving  possession,  from  which  period  defen- 
dants should  be  entitled  to  the  rents  and  profits,  and  that 
plaintiff  should,  with  all  proper  dispatch,  cora.plete  the 
main  railway,  8cc. ;  and  that  defendants  should  take  to, 
and  assume  all  contracts  with  the  workmen,  8cc.  Aver- 
ment that  the  schedule,  in  said  agreement  mentioned,  and 
thereunder  written,  was  to  the  tenor  and  effect  following, 
that  is  to  say,  that  the  property  contracted  to  be  sold  by 
plaintiff  to  said  defendant,  was  as  follows,  Comgreave's 
estate,  consisting  of,  8cc.  As  by  the  said  agreement  and 
schedale,  reference  being  thereunto  had,  will  amongst  other 
things  more  fully  and  at  large  appear. 

And  that  afterwards,  to  wit,  on  the  1st  October,  1826,  at, 
&c.,  by  a  certain  other  agreement,  then  and  there  made, 
by  and  between  plaintiff  of  the  one  part,  and  defendants  of 
the  other  part,  after  reciting  said  first  mentioned  agreement, 
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1827.  and  also  reciting  that  said  sum  of  25,000/.  in  Exchequer 
bills,  had  been  accordingly  paid  by  defendants,  and 
that  several  abstracts  of  title  purporting  to  be  the  abstracts 
of  title  of  plaintiff  to  the  whole  of  the  several  freehold, 
leasehold,  and  other  estates  and  property  so  contracted  to 
be  sold  by  him  as  aforesaid,  had  been  delivered  by  him,  or 
on  his  behalf,  to  the  solicitors  of  defendants,  and  the  several 
titles,  as  there  respectively  deduced,  had  undergone^  and 
were  then  still  in  a  course  of  investigation ;  several  points 
having  been  made  thereon,  and  certain  objections  taken 
thereto,  some  whereof  still  remained  to  be  satisfactorily 
explained  or  removed.  And  also  reciting,  that  the  time 
having  arrived  for  the  payment  of  the  said  sum  of 
200,000/.,  and  for  the  delivery  of  the  said  Exchequer  bills 
to  plaintiff;  and  had  the  title  of  plaintiff  to  the  said 
premises/  been  then,  as  plaintiff  at  the  time  of  entering 
into  the  said  first  mentioned  agreement  apprehended  it 
would  be,  in  a  state  fit  for  acceptance  on  the  part  of  the 
said  purchasers,  the  time  would  also  have  arrived  for 
giving  possession,  if  required,  of  the  said  several  estates 
and  property  to  the  said  purchasers ;  it  had  been  agreed 
in  consequence  of  the  then  present  state  of  the  title,  that 
said  first  mentioned  agreement  should  be  varied,  and 
otherwise  added  to  in  manner  therein  mentioned :  and  it 
was  by  the  said  agreement,  bearing  date  1st  October, 
1825,  witnessed,  that  upon  the  delivery  of  the  said 
Exchequer  bills,  and  payment  of  the  said  sum  of 
200;000/.  to  plaintiff,  in  addition  to  any  other  payments 
required  to  be  made  by  said  first  mentioned  agreement, 
on  delivery  of  possession,  defendants  should  be  let  into, 
or  might  take  the  immediate  possession  for  their  own 
benefit,  of  so  much  of  the  said  several  estates,  &c.,  as  were 
then  in  the  actual  possession  of  plaintiff,  and  into  the 
receipt  of  the  rents  and  profits  of  the  residue  thereof, 
without  such  possession,  nevertheless,  when  taken,  being, 
or  being  deemed,  or  considered  by  plaintiff  as  an  ac- 
ceptance of  the  title,  or  as  an  abandonment,  on  the  part  of 
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defendants,  of  their  right  to  have  all  valid  objections  to        ^827. 
said  title  removed^  and  all  defective  evidence  supplied  by, 
or  at  the  expense  of  plaintiff:    and  plaintiff  did  thereby 
farther  agree,  that  he,  or  his  heirs,  &c.,  should  and  would 
forthwith  proceed,  and  within  a  reasonable  time  after  the 
date  thereof,  remove  all  valid  objections,  made,  or  to  be 
made  to  the  said  title,  and  complete  any  evidence  which 
might  be  defective  therein,  and  in  all  respects  make  the 
title  as  perfect  as  it  should  be  within  the  power  of  plaintiff 
or  his  heirs,  8&c.,  to  do.    (Agreement  by  plaintiff  to  convey 
on  or  before  15th  April,  1826,  on  the  trusts  mentioned  in  first 
agreement  (a).)  Provided,  nevertheless,  and  it  was  thereby 
further  agreed,  by  and  between  the   said  parties,  that 
iiothing  contained  therein  was  intended  to  disturb  or  alter 
the   payment  of  the  said  three  several  instalments  of 
100,000/.  each  or  of  the  interest  thereof,  on  or  before  the 
days  or  times  appointed,  or  mentioned  in  that  behalf  in 
the  said  first  mentioned  agreement,  or  the  right  of  plain- 
tiff to  have  the  same  respectively  paid  to  him  accordingly, 
and  also  the  interest  of  the  said  sum  of  75,000/.,  doum  to 
the  15th  day  of  October,  1827,  inclusively ;  but  it  was 
thereby  further  agreed,  that  instead  of  the  said  instalment 
of  75,000/.  being  paid  on  the  said  15th  day  of  October, 
1827,  the  said  instalment  of  75,000/.  should  be  left  upon 
the  security  of  the  said  estates  and  property,  at  interest 
payable  half  yearly,  at  the  rate  of  4^  per  cent,  per  annum, 
and  to  be  then  made  by  way  of  mortgage  to  plaintiff;  and 
i¥tth  a  covenant  to  pay  the  same,  as  well  principal  as 
interest,  and  to  continue  for  a  period  of    fourteen  years 
irom  the  said  15th  day  of  October,  1827.     And  also  that 
if  it  should  happen  when  the  time  would  have  arrived  for 
payment  of  the  said  instalment  of  75,000/.,  according  to 
the  terms  of  the  said  first  mentioned  agreement,  namely, 
the  said  15th  day  of  October,  1827,  that  there  should  be 
any  valid  objection  or  objections  then  existing  to  said  title, 
either  as  to  the  whole,  or  as  to  any  part  of  the  premises 

(a)  Ante,  246  (a). 
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therein  eomprised,  or  there  should  be  then  any  defect  of 
evidence  in  the  said  title  unsupplied,  or  if  any  legal  estate 
should  be  then  outstanding,  in  trust  for  plaintiff,  or  his 
heirs,  either  by  express  declaration,  or  by  construction  of 
law,  in  all,  or  any  of  the  premises  so  contracted  to  be  sold, 
and  not  then  gotten  in,  but  which  ought  to  have  been  gotten 
in  by  him  or  them  for  the  benefit  of  the  said  contract ;  save 
and  except,  nevertheless,  as  to  any  defects  in  the  title 
which  were  otherwise  provided  for  by  the  said  first 
mentioned  agreement,  or  in  the  schedule  thereto,  then  it 
was  thereby  further  agreed,  that  so  far  as  related  to  any 
and  every  such  objection,  evidence,  or  outstanding  legal 
estate,  except  as  last  aforesaid,  and  which  could  or 
might,  by  or  on  the  part  of  plaintiff,  or  his  heirs,  be,  or 
which  ought  to  have  been  by  him  or  them  previously 
removed,  supplied,  or  gotten  in  by  defendants,  their  heirs, 
executors,  administrators,  or  assigns,  or  by  their  solicitors, 
and  under  their  directions,  at  the  costs^  nevertheless,  and 
charges  of  plaintiff,  his  heirs,  executors,  or  administrators ; 
and  that  so  far  as  related  to  any  and  every  such  objection, 
evidence,  or  outstanding  legal  estate,  which  it  should  not 
be  in  the  power  of  plaintiff,  or  his  heirs,  executors,  &c., 
either  by  suit  or  otherwise,  to  remove,  supply,  or  get  in  as 
aforesaid  ;  the  same  should  be  waived  by  or  on  the  part  of 
the  defendants,  their  heirs,  8cc.  (Then  follows  a  clause 
requiring  the  plaintiff,  in  every  such  case  of  objection', 
evidence,  or  legal  estate,  to  execute  a  bond  of  indemnity 
against  the  consequence  of  such  defect,  &c.,  with  a  proviso 
that  the  instalment  of  75,000/.,  and  the  interest  thereof, 
during  the  fourteen  years,  and  the  security  agreed  to  be 
given  for  the  same,  should  be  held  upon  certain  trusts  by 
way  of  indemnity,  by  four  trustees,  to  be  appointed  as 
therein  mentioned).  And  it  was  thereby  further  agreed, 
that  in  case  there  should  at  any  time  thereafter,  be  any 
difference,  controversy,  question,  or  disagreement  between 
the  said  parties,  or  their  respective  heirs,  &c.,  touching 
or  concerning  said  title,  or  the  validity,  or  propriety  of  the 
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objections,  or  requisitions  made,  or  to  be  made,  concerning 
the  same  title,  or  any  of  them,  or  touching,  or  concerning 
irhat  ought  to  be  the  amount  of  the  sum  or  sums  so  to  be 
^>propriated  or  set  apart   and  invested  as  a  collateral 
flecurityy  and  by  way  of  indemnity,  as  aforesaid,  not 
€xcee4ing,    nevertheless,    said    last   mentioned   sum  of 
76,000/. ;  or  touching,  or  concerning  the  time,  or  respective 
times,  if  any,  for  which  the  same  was,  or  were,  or  ought  to 
lie,  or  continue  invested  for  the  purposes  of  such  indemnity, 
after  said  period  of  fourteen  years ;  or  touching  the  nomi- 
nation of  any  or  either  of  the  said  trustees ;    or  touching 
the  amount  of  penalty  of  each  and  every  of  such  bond  or 
l)onds,  or  the  wording  of  the  same,  or  of  the  condition  or 
conditions  thereof;  and  whether  the  same  should  be  con- 
:fined  to'  the  defect  or  defects  then  ascertained,  or  should 
1)6  made  to  extend  further  with  respect  to  the  same  portion 
of  title ;  or  touching  or  concerning  what  should  or  should 
not  be,  or  amount  to,  a  breach  or  breaches  of  said  bond  or 
liondsy  or  of  the  condition  or  conditions  thereof,  or  any  of 
than,  or  touching,  or  concerning  the  nature  and  amount 
of  the  satisfaction  which,  from  time  to  time,  ought  to  be 
made  upon  each,  and  every,  or  any  breach  or  breaches  of 
said  bond  or  bonds,  or  of  the  condition  or  conditions 
thereof,  whether  in  the  shape  of  damages  or  otherwise, 
or  touching,  or  concerning  the  said  agi*eement,  bearing 
date,  the  1st  day  of  October,  1825;  or  the  construction  of 
any  clause,  matter,  or  thing  therein  contained,  or  any 
supposed  rights  arising  thereout,  or  any  thing  to  be  done 
in  pursuance  thereof,  then,  and  in  every  such  case,  the 
subject  matter,  or  subject  matters,  for  the  time  being,  of 
each,  and  every  such  difference,  controversy,  question,  or 
disagreement  between  said  parties  thereto,  or  their  respec- 
tive heirs,  &c. ;  and  particularly  as  to  the  amount  of  each 
soch  investment  and  the  time  of  its  continuance  after  said 
period  of  fourteen  years,  for  the  purpose  of  such  in- 
demnity, should  be  submitted,  and  the  same  was  and 
were  respectively  referred,  so  far  as  the  same  would  admit 
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1827.  thereof,  to  the  order  or  determination  of  J.  Bell,  P.  B. 
Brodie,  G.  Harrison,  S.  Duckworth,  and  W.  H,  Tinney, 
or  any  two  or  more  of  them.  (Order  and  determination 
made  by  any  two  of  the  referees  to  be  conclusive,  and 
parties  to  ''concur  in  all  acts  necessary  for  that  purpose, 
and  also  for  the  purpose  of  submitting  all  and  every  such 
difference,  question,  or  disagreement  to  reference  as  afore- 
said/' Proviso  as  to  mode  of  estimating  damages  in  case 
of  eviction,  and  for  not  suing  upon  matters  so  agreed  to 
be  referred,  and  for  not  disturbing  first  agreement,  ex- 
cept where  inconsistent  with  second).  As  by  the  last 
mentionAl  agreement,  reference  being  thereunto  had,  will 
amongst  other  things,  more  fully  and  at  large  appear. 

And,  that  afterwards,  to  wit,  on  the  4th  November,  1825, 
at,  8cc.,  by  a  certain  other  agreement,  then  and  there  made 
and  indorsed  on  said  last  mentioned  agreement,  between 
plaintiff  of  the  one  part,  and  defendants  of  the  other  pari; 
after  reciting  that  since  the  said  agreement,  bearing  date, 
1st  October,  1825,  was  prepared  and  perfected  ready  for 
execution  by  said  several  parties,  but  before  the  execution 
of  the  same  by  them,  it  had  for  divers  good  causes  been 
agreed  to  vary  and  alter  same,  and  also  said  first  men- 
tioned agreement  in  manner  thereinafter  mentioned,  but 
not  further  or  otherwise;  it  was  witnessed  and  agreed, 
that  defendants,  their  heirs,  8cc.,  should  be,  and  they  were 
thereby  exonerated  and  discharged  from  all  and  all  man- 
ner of  personal  liability,  to  the  payment  of  any  sum  or 
sums  of  money  whatsoever,  6y  reason  or  means  of  their 
having  been  parties  to,  and  signed  said  first  mentioned 
agreement,  or  from  any  act  whatsoever,  in  any  wise  inci- 
dental thereto,  or  consequent  thereon;  save  and  except 
that  they  should  be,  and  remain  answerable  for,  and  liable 
to  the  payment  of  the  interest  on  the  retnaining  instalments 
of  the  said  purchase  money,  as  in  said  first  mentioned  agree- 
ment  expressed,  so  long  as  they  remained  in  possession  of  the 
said  hereditaments  and  premises,  or  any  part  thereof;  and 
that  plaintiff  should  be  satisfied,  as  his  only  means  of 
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enforcing  the  payment  of  snbdequent  instalments  of  the 
purchase  money  mentioned  in  the  said  first  mentioned 
agreement,  with  the  security  of  the  hereditaments  specified 
insaid  first  mentioned  i^eement,  and  which  hereditaments 
were  to  be  conveyed  to  trustees  in  manner  in  said  agreement, 
bearing  date  1st  October,  1826,  expressed ;  and  with  the 
usual  powers  or  trusts  for  sale,  for  enabling  the  trustee  or 
trustees  for  the  time  being,  to  sell  and  dispose  of  a  compe- 
tent part  or  parts  of  the  same  hereditaments,  and  thereby 
raise  and  pay  such  of  the  said  instalments  as  from  time  to 
time  should  fall  due,  and  from  time  to  time,  when  as  the 
same  should  fall  due,  with  the  respective  interest  then  due  in 
respect  of  the  said  purchase  money,  or  any  part  thereof, 
and  with  all  necessary  powers  and  authorities  to  give 
discharges.  (Proviso  for  giving  notice  to  defendants  six 
months  before  sale,  and  that  plaintiff  might  be  a  pur- 
chaser). And  it  was  thereby  agreed,  that  the  sum  of 
£0,000/.  only,  was  to  be  paid  to  plaintiff  on  the  16th  day 
of  April  next,  after  the  date  thereof;  the  further  sum  of 
60,000/1,  by  the  said  first  mentioned  agreement,  provided 
to  be  paid  on  that  day,  having  been  agreed  by  and 
between  the  said  parties  thereto  to  be  abated  from  the  said 
purchase  money  therein  mentioned.  And  it  was  thereby 
hutly  agreed  by  and  between,  S^c,  that  the  provision  for 
reference  to  arbitration,  contained  in  said  agreement 
bearing  date,  1st  October,  1826,  and  said  agreement 
therein  aho  contained,  for  carrying  same  provision  into 
effect,  and  for  obeying  every  award  and  determination  when 
made  iit pursuance  thereof,  should  extend  to  said  agreement, 
hearing  date  4th  November,  1826,  and  to  every  clause  therein 
etmtained,  in  the  same  manner  as  if  such  or  the  like  provi- 
Am  for  reference  to  arbitration,  and  such  or  the  like  agree- 
menifor  carrying  the  same  into  effect,  and  for  obeying  and 
Observing  the  award  or  determination,  awards  or  deter^ 
minations  to  be  made  in  pursuance  thereof,  had  been  therein 
repeated,  omitting  only  all  matters  contained  in  the  said 
memorandum  of  agreement  bearing  date  1st  October,  1826, 
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ai  variance  therewith,  and  including  in  lieu  thereof ,  said 
agreement,  bearing  date  4th  November,  1825,  and  had 
formed  part  thereof,  and  all  clauses  therein  contained  atva^ 
riance  therewith  had  been  omitted.  Proviso  for  making 
each  sabmission  to  reference  a  rule  of  Court*  As  by 
the  said  agreement  bearing  date  4th  Novemb^,  1826, 
will  upon  reference  thereto  more  fully  and  at  large  appear* 
Mutual  promises*  Averment,  that  afterwards  and  after 
the  making  of  the  said  several  agreements,  to  wit,  on,  &c*, 
at,  &c.,  the  said  sum  of  25,000/.  so  invested  in  Ex- 
chequer bills,  as  aforesaid,  and  placed  by  tiefendants  in 
the  hands  of  Messrs*  Hoare,  Bametts,  and  Company,  to 
the  joint  account  of  defendants  and  plaintiff,  by  way  of 
deposit,  as  in  the  said  first  mentioned  agreement  men- 
tioned, was  duly  paid  over  to  plaintiff,  and  according  to 
the  tenor  and  effect  of  said  several  agreements  in  that 
behalf  mentioned ;  and  that  afterwards,  to  wit^  on  Sec.,  at, 
&c.,  the  further  sum  of  200,000/.,  other  part  of  the  said 
purchase  money,  in  said  first  mentioned  agreement  men- 
tioned,  was  also  paid  to  plaintiff  by  said  defendants,  ac- 
cording to  the  stipulation  in  said  first  mentioned  agree- 
ment in  that  behalf ;  and  that  upon  the  payment  of  said 
two  several  sums  of  25,000/.  and  200,000/.,  defendants 
were  let  into  full  and  complete  possession  of  said  several 
freehold  and  leasehold  estates  and  other  property,  by  said 
first  mentioned  agreement,  contracted  to  be  sold  to  de- 
fendants. By  virtue  whereof,  defendants  afterwards,  to 
wit,  on,  &c.,  at.  Sec.,  entered  into  and  upon  all  and  sin- 
gular said  several  freehold  and  leasehold  estates  and  other 
property,  by  said  first  mentioned  agreement  contracted 
to  be  sold  to  defendants,  with  the  appurtenances,  and 
became,  and  were,  and  from  thence,  hitlierto  have  been, 
and  still  are,  in  full  and  complete  possession  thereof* 
Averment  of  general  performance  on  the  part  of  plaintiff, 
and  non-performance  on  the .  part  of  defendants*  Aver- 
ment, that  defendants  did  not  nor  would  pay  to  plaintiff 
the  interest  upon  the  residue  of  said  purchase  money^in 


IN    MICHA£LHAS   T£RH>    VIII.    GEO.    IV. 

sereral  agreements  mentioned,  at  the  rate,  &c.,  to  be 
reckoned  from*  &c.,  nntil,  he.,  by  the  half  yearly  pay- 
ments, and  in  manner,  8cc.,  or  otherwise  howsoever,  but 
on  the  ocmtrary  thereof,  although  the  sum  of  325,000/, 
lesidae  of  said  purchase  money,  in  said  several  agreements 
meutionedy  was  at  the  time  of  making  the  said  agreement 
last  set  forth,  and  still  is  due  and  unpaid,  from  defendants 
to  plaintiff,  and  although  defendants  now  are,  and  from 
the  time  of  making  said  agreement  last  set  forth,  con* 
tinaally  have  been  in  the  full  and  complete  possession  of  the 
premises  with4he  appurtenances,  by  said  first  mentioned 
agreement  contracted  to  be  sold  to  defendants  as  afore- 
said, and  in  the  receipt  of  the  rents  and  profits  thereof; 
and  afterwards,  to  wit,  on  the  Ist  day  of  April,  1827,  at, 
&c.,  a  certain  large  sum  of  money,  to  wit,  16,250/.  for  one 
gear's  interest,  at  the  rate  of  5/.  per  cent,  upon  and  in 
xespectof  the  said  sum  of  325,000/.,  so  being  the  residue 
of  the  said  purchase  money  so  unpaid  as  aforesaid,  ending 
on  the  day  and  year  last  aforesaid,  became  and  was  due, 
smd  still  is  in  arrear    and  unpaid  from  defendants   to 
plaintiff  of  which  defendant  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  &c.,  had  notice.  Nevertheless, 
defendants  have  not  as  yet  paid  the  sum  of  16,250/.  or 
any  part  thereof  to  plaintiff,  although  often  requested  so 
to  do,  but  have,  and  each  of  them  hath  hitherto  altogether 
neglected  and  refused,  and  still  do,  and  each  of  them 
doth  neglect  and  refuse  so  to  do,  to  wit,  at,  &c.    The 
declaration  contained  a  second  special  count  upon  which 
no  point  arose,  and  counts  for  interest,  money  lent,  money 
had  and  received,  and  upon  an  account  stated.  Plea,  non- 
assumpsit.    At  the  trial  before  Uttledale,  J.,  at  the  last 
Stafford  assizes  (a),  it  appeared  that  at  the  time  of  the 
transactions  mentioned  in  the  declaration,  the  plaintiff 
was  the  owner  of  some  extensive  iron  works,  called  the 

(a)    Counsel  for  the  plaintiff,      dants,  Campbell^    LudloWf  Serjt., 
SearUitf  A.  G.,    Jervtt,   Rustelly      and  R,  V.  Richards, 
SerjU  and  Whateley ;  for  the  defen* 
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1827.  Corngreave's  Works,  the.Dadley  Works,  and  the  Nethcrton 
Works,  in  the  county  of  Stafford.  The  defendants  were 
the  three  managing  directors  of  a  company  established  in 
London,  for  the  working  of  iron  mines,  and  the  manu- 
facturing of  iron,  under  the  name  of  The  British  Iron 
Company.  The  defendants  being  authorized  by  their 
co-directors  to  treat  for  the  purchase  of  the  plaintiff's 
iron  mines,  on  the  10th  June,  1825,  entered  into  the  first 
contract  mentioned  in  the  declaration  (a).  By  the  terms 
of  this  contract,  the  defendants  were  to  take  possession 
1st  October,  1826 ;  but  it  being  found  impossible  to  ccmi- 
plete  the  title  by  that  time,  it  was  arranged  that  the 
purchasers  should  be  let  into  possession ;  and  the  second 
contract  declared  (6)  on  was  entered  into.  Some  mis- 
statements in  the  information  on  which  the  purchase 
had  proceeded  having  been  discovered,  an  abatement  of 
60,000/.  was  agreed  upon  ;  and  on  the  3d  November,  the 
plaintiff  executed  the  conveyance  to  trustees  according  to  ' 
agreement  (c),  and  the  third  contract  (d),  mentioned  in  the 
declaration  was  entered  into.  Upon  this  contract  being 
executed,  200,000/.  was  paid,  and  possession  was  given 
to  the  Company.  A  bill  was  afterwards  filed  in  the 
Exchequer  to  annul  the  contracts,  on  allegations  of  fraud 
and  concealment;  and  a  cross  bill  was  filed  by  Attwoodto 
compel  a  specific  performance.  On  the  part  of  the  de- 
fendants, it  was  contended  that  they  had  contracted 
merely  as  agents  for  the  British  Iron  Company,  and 
that  the  plaintiff  being  a  shareholder,  it  was  not  com- 
petent to  him  to  sue  parties  who  had  entered  into  the 
engagement  for  the  benefit  of  all  the  shareholders  (e). 
In  support  of  the  defendants'  case,  the  following 
letters,  written  by  plaintiff  to  defendant  Small,  were 
read. 

(a)  Ante,  246.  (d)  Ante,  252. 

(i)  Ante,  247.  (e)  See  Milbum  v.  Codd,  anU, 

(0  Aniey  246,  (c).  236,  239,  note  (c). 
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1827. 

"  Comgreaves  House,  near  Birmingham,  ^^^ 

August  15th,  1826.  v. 

Dear  Sir,  ^*'^'''- 

I  understand  from  Mr.  James,  who  has  just  arrived 
at  the  works,  that  Mr.  Philip  Taylor,  informs  him  the 
gentlemen  forming  the   acting  committee   of  the   British 
Iran  Company,  deem  it  absolutely  necessary  to  make  an 
immediate  report  of  the  purchases  they  have  made.  When 
the  treaty  was  entered  into  with  me,  it  was  distinctly 
understood  between  the  parties,  for  reasons  then  given^ 
that  the  same  prudence  and  discretion   should  be  ob- 
served  in  this  business  as  between  private  individuals, 
suid  that  the   affairs  should  not  be   permitted   publicly 
to  transpire  until  the  conveyances  were  signed  and  pos- 
session given  up,  as  nothing  is  yet  known  in  the  country. 
I  do,  therefore,  hope  and  trust  that  things  may  be  per- 
mitted to  remain  as  they  are  at  present,  and  that  no 
steps  will  be  taken  to  make  the  transaction  public  until 
the  whole  is  finally  settled,  and  you  have  possession  of 
the  property,  which,  if  proper  diligence  is  used  in  draw- 
ing up  the  writings,  may  certainly  now  be  done   in  a 
very  short  time^  when  it  will  be  a  matter  of  little  moment 
to  me  what  publicity  is  then  given ;  but  before  that  time, 
as   it  appears  to  me,  it  would  be  premature  to  do  so, 
contrary  to  your  interest,   and   very  much   against  my 
feelings  and  the  implied  understanding  between  us.'' 


"Birmingham,  Aug.  18th,  1826. 
Dear  Sir, 

I  am  favoured  with  your  letter  of  the  16th  instant, 
and  I  assure  you,  I  scarcely  know  how  to  express  my 
feelings  and  the  disappointment  I  am  under  at  the  in- 
formation therein  conveyed  to  me,  as  well  as  by  Mr.  Philip 
Taylor,  whom  I  have  seen  this  morning.  I  was  in  hopes 
the  printing  of  the  report  of  your  purchases  would  have 
been  delayed  until  the  title  to  the  property  had  been 

VOL.  I.  s 
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gone  through  and  approved  of  by  you ;  for  if  any  thing 
i^^^^^^n      should  arise  to  prevent  the  purchase  from  being  finally 
V'  completed,  according  to  the  terms  of  the  agreement  (but 

of  which  I  have  nevertheless  little  doubt),  it  will  place  me 
in  the  most  disagreeable  and  vexatious  situation.  But  since 
the  report  is  now  printed,  I  do  hope  the  circulation  of  it 
will  be  delayed  for  a  few  days,  until  the  title  is  gone 
through  by  your  attorneys,  and  accepted  by  you,  and 
tbat  nothing  will  be  published  in  the  newspapers  at  pre- 
isent,  or  otherwise  transpire  from  the  directors,  beyond 
what  is  absolutely  necessary  until  the  affair  is  brought 
nearer  to  a  termination.  Trusting  entirely  to  your 
prudence  and  discretion/'  8cc. 


"  Comgreaves  House,  Aug.  26,  1825. 
Dear  Sir, 

I  have  received  your  letter  of  the  23d,  containing  the 
Report  of  the  purchases  of  the  British  Iron  Company.  I 
could  much  have  wished  every  thing  had  remained  quiet 
until  the  affair  had  been  brought  nearer  to  a  termina- 
tion ;  but  the  account  of  your  purchases  is  spread  in  all 
directions.*' 


"  Comgreaves  House,  Sept.  14,  1826. 
Dear  Sir, 

I  am  duly  favoured  with  your  letter  of  the  12th  instant, 
informing  me  that  Mr.  Scott  had,  by  your  kind  directions, 
purchased  60  shares  in  the  British  Iron  Company  for  my 
account,  being  in  part  of  200  shares  which  Mr.  James 
had  requested  you  to  buy.  You  will  oblige  me  for  the 
present  by  permitting  them  to  stand  in  the  name  of  Mr. 
'Fowlis,  in  trust  for  me,  and  charge  my  account  with  the 
amount  of  them.  Or  if  you  think  it  would  be  more 
regular,  I  will  send  you  up  checks  for  the  shares  as 
they  are  purchased,  and  when  I  come  up  to  town  to- 
wards the  end  of  the  month,  1  will  finally  arrange  with 
regard  to  them." 


Also  the  following  letter  from  the  plaintiff  to  the  three 
defendants. 


€i 


Fladong's  Hotel,  Oxford-street. 
8th  April,  1826. 
I  enclose  you  a  check  for  1000/.  the  amount  of  the 
sixth  call  on  my  shares  in  the  British  Iron  Company, 
which  you  say  ¥ras  due  on  the  20th  February  last. 

I  am,  8cc. 

John  Attwood. 
Messrs.  Small,  Shean,  and  Taylor, 

London." 
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i8«r. 

^' CcHmgreaves  House,  Sept.  14,  1825. 
Dear  Sir, 
Aftv  I  ww&tt  to  yon  on  ike  14th,  I  received  your 
favour  of  the  13th  instant.  I  am  just  returned  from  a 
journey,  and  have  only  time  to  write  a  few  lines  to  save 
the  post.  I  observe  that  Mr.  Scott  has  purchased  160 
more  shares,  which  you  will  please  dispose  of  in  the 
same  way  as  the  former  60.  I  fear  he  has  been  a  little 
too  hasty  in  his  purchases,  as  there  was  no  hurry,  and  it 
nngfat  have  been  better  to  have  taken  the  shares  more 
gradually ;  for  if  the  advanced  price  should  cause  many 
more  shares  to  be  brought  to  market,  they  may  again  go 
back  in  price,  and  it  may  then  look  like  an  ineffectual 
attempt  to  raise  them.  I  will  wait  a  few  days  before  I 
determine  up<m  taking  any  more  shares,  as  I  expect  J 
may  have  occasion  to  come  up  to  town  shortly.'' 


It  was  also  objected  on  the  part  of  the  defendant,  that 
the  last  agreement  must  be  considered  as  incorporating 
the  clause  for  submitting  disputes  to  arbitration,  contained 
in  the  second  agreement,  which  is  expressly  referred  to  and 
adopted  in  the  third,  and  there  applied  to  a  new  subject 
matter.    Upon  this  view  of  the  third  agreement,  it  would 

s2 
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contain  more  than  1080  words^  and  the  1/.  agreement 
stamp  imposed  upon  it^  would  be  insufficient.  The 
learned  Judge  overruled  this  objection,  and  left  the 
following  questions  to  the  jury.  1st.  Whether  there 
was  a  company  called  the  British  Iron  Company,  and 
when  ?  2d.  Whether  the  defendants  were  shareholders, 
and  when?  3d.'  Whether  the  plaintiff  was  a  share* 
holder,  and  when?  4th.  Whether  the  contracts  were 
made  with  the  defendants,  as  trustees  for  the  British 
Iron  Company  ?  6th.  Whether  the  plaintiff  was  aware, 
at  the  time  of  the^  contract,  that  the  defendants  were 
acting  as  trustees  for  the  British  Iron  Company. 

The  jury  found  that  there  was  a  company  called  the 
British  Iron  Company  in  September,  1825,  and  not 
earlier;  that  the  defendants  were  not  shareholders; 
that  the  plaintiff  was  a  shareholder  in  September,  1825 ; 
that  the  plaintiff  sold  to  the  defendants  themselves,  on 
their  own  account  and  liability,  and  not  on  behalf  of  the 
company,  fmd  that ,  they  bought  on  their  own  account. 
The  fifth  question  was  disposed  of  by  the  answer  to  the 
fourth. 

* 

Verdict  for  the  plaintiff,  damages  16,250/. 

Campbell  now  moved  for  a  rule  to  shew  cause  why  a 
nonsuit  should  not  be  entered,  or  a  new  trial  granted, 
upon  the  want  of  a  sufficient  stamp,  and  that  the  verdict 
was  contrary  to  the  evidenqp.  [Lord  Tenterden,  C.  J, 
Was  the  point  reserved  as  to  the  stamp  ?]  It  was  not. 
But  in  Montague  v.  Benedict  (a),  where  the  question  was 
whether  goods  furnished  to  the  wife  were  necessaries,  the 
Court  directed  a  nonsuit  to  be  entered,  although  it  does 
not  appear  that  the  point  was  saved  at  the  trial.     [Lord 


(a)  3  B.  &  C.  63t ;  same  case, 
by  the  name  of  Montague  v. 
Baron,  5  D.  &  R.  532,  the  de- 
fendant's name  in  both  reports 
being    only  imaginary.     In   the 


report  of  the  argument  in  Banc, 
the  circumstance  of  leave  being 
given  at  the  trial  to  move  for  a 
nonsuit  is  not  adverted  to;  but 
the  point  was  in  fieict  saved. 
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Tenierden,  C.  J.  You  must  confine  your  application  to  a 
new  trial  (a).]  By  the  first  agreement  of  thelOth  June,  1826, 
the  plaintiff  agreed  to  sell  iron  mines  for  600,000/.,  and 
25,000/.  was  paid  by  way  of  deposit.  Upon  an  objection  to 
the  title,  the  second  agreementof  the  1st  October  was  made, 
but  possession  ¥ras  not  delivered  on  the  1st  October,  nor 
the  200,000/.  paid ;  and  it  was  agreed,  that  both  the  pay* 
ment  and  the  delivery  of  the  possession  should  be  post- 
poned. A  very  peculiar  proviso  (6)  was  introduced  into 
this  contract,  for  a  reference  to  certain  banisters.  On  the 
4th  November,  the  property  was  conveyed  to  trustees  for 

(a)  Where  a  legal  objection  is      as  to  a  nonsuit  was  involved  in  the 


m 


taken  at  the  trial,  and  overruled 
by  the  Judge,  without  reserving 
the  point,  and  the  Court  are 
afterwards  of  opinion,  that  the 
objection  was  a  good  ground  of 
nonsuit,  they  will  grant  a  new 
trial  only,  and  will  not  permit  a 
nonsuit  to  be  entered;  Mmchm 
T.  Ciemeniy  1  B.  &  A.  252.  In 
that  case  Lord  Elknborougk  says, 
''It  is  in  the  p]ainti£Ps  option 
to  be  nonsuited  or  not,  and  if  at 
the  trial  he  had  refused  to  be  non- 
suited, and  the  Judge  had  then 
directed  the  jury  to  find  a  verdict 
against  him,  it  was  competent 
to  the  plaintiff  to  have  tendered 
a  bill  of  exceptions,  of  which 
advantage  he  would  be  deprived 
if  the  Court  were  now  to  direct  a 
nonsuit  to  be  entered."  Hence 
it  would  seem  to  follow,  that  if 
the  plaintiff  is  dissatbfied  with 
the  leave  reseryed*  he  may  insist 
upon  his  case  going  absolutely 
to  the  jury.  In  Hill  v.  Than^ 
ion^  8  Taunton,  375,  2  J.  B. 
Moore,  424,  a  nonsuit  was  di- 
rected to  be  entered,  although  no 
^cific  leave  had  been  reserved 
to  move  to  enter  a  nonsuit ;  but 
were  the  Court  held,  that  the  point 


reservation  of  the  general  conside- 
ration of  law  (2  J.  B.  Moore,  459); 
and  the  objection  was  not  taken  till 
after  the  Court  had  made  the  rule 
for  entering  a  nonsuit  absolute. 
And  see  Gould  v.  Robson,  8  East^ 
580 ;   Clarke  v.  Smft,  2  J.  &  Y. 
In  Gates  v.  Rt/an,  2  Chitt.  Rep. 
271,  it  is  reported  to  have  been 
said,  that  if  the  Judgerefoses  leave 
at  the  trial,  because  he  thinks  it 
will  be  unnecessary,  he  will  put 
the  party  in  the  same  situation 
as  if  leave  had  been  given  at  the 
trial.     This  would^  however,  as 
effectually    oust  the   plaintiff  of 
his  right  to'  discuss  the  propriety 
of  the  Judge's  opinion,  as  if  the 
Court  should  direct  a  nonsuit  to 
be  entered   where  no  leave  had 
been  reserved.  Where,  however,  a 
verdict   has  been  found    for  the 
defendant^  there  is  no  objection  in 
point  of  law,  to  the  setting  aside 
that  verdict,  and  ordering  a  non- 
suit to  be  entered  for  the  benefit  of 
the  plaintiff',  in  order  that  he  may 
not  be  precluded  by  the  verdict 
firom  discussing  the    question  in 
a  second   action ;    Lee  v.  Shore, 
2  D. &  R.  198, 1  B.  &C.  94,S.  C. 
(b)  Ante,  25t,  252. 


1827. 


Arrwoon 

V, 

Small. 
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the  security  of  the  plaintiff,  and  the  third  agreement  was 
entered  into.  That  agreement,  it  was  contended  on  the 
part  of  the  defendants,  required  a  stamp  of  1/.  10«. 
The  necessity  of  a  stamp  of  that  amount  {a),  depends 
upon  the  question,  whether  the  clause  referred  to,  is  con- 
sidered as  forming  part  of  the  last  agreement.  The  words 
of  reference  are,  "  that  the  provision  for  a  reference  to 
arbitration,  contained  in  the  said  agreement,  bearing 
date  the  1st  day  of  October,  1826,  and  the  said  agree- 
ment therein  also  contained  for  carrying  the  said  provi- 
sion into  effec^t,  and  for  obeying  every  award  and  deter- 
mination, when  made  in  pursuance  thereof,  shall  extend 
to  this  present  agreement,  and  to  every  clause  therein 
contained,  in  the  same  manner  as  if  such  or  the  like 
provision  for  reference  to  arbitration,  and  such  or  the 
like  agreements  for  carrying  the  same  into  effect,  and  for 
obeying  and  observing  the  award  or  determination, 
awards  or  determinations,  to  be  made  in  pursuance 
thereof,  had  been  repeated. '^  The  words  of  the  statute 
are,  ''indorsed  thereon,  or  annexed  thereto.''  It  is  a  well- 
known  rule  of  law,  that  verba  relata,  inesse  videniur(b). 
The  clause  of  submission  must  be  therefore  considered  to 
be  inserted  in  the  last  agreement.  [Lord  Tenterden,  C.  J. 
There  was  a  stamp  on  the  agreement  of  the  1st  October]. 
That  stamp  wai  functus  officio.  The  agreement  of  the 
4th  November,  provided  for  the  submission  to  arbitration 
of  matters  totally  diffi^rent  from  those  contained  in  ^the 

(a)  55  Geo,  3,  c.  184,  Schedule  dorsed  thereon,  or  annexed  thereto- 
parti. ''Agreement,  or  any  minute,  When  the  same  shall  not  Con- 
or memorandum  of  an  agreement  tain  more  than  1080  words  (being 
made  in  England  under  hand  the  amount  of  fifteen  common  law 
only,  where  the  matter  thereof  folios,  or  sheets  of  72  words 
shaU  be  of  the  value  of  20/.  or  each).  £  1  0  0 
upwards,  whether  the  same  shall  And  when  the  same  shall  con- 
be  only  evidence  of  a  contract,  tain  more  than  1080  words 


or  obligatory  upon  the  parties, 
from  its  being  a  written  instru- 
ment, together  with  every  schedukp 
receipt,  or  other  matter,  put  or  in^ 


£1  15    0 

(6)  As  to  the  application  of  this 
maxim,  see  Co.  Litt.  9  b,  10  a;  1 
Tho.Co.Litt.500j  3  Bac.Abr.534i 


IN    MICHAELMAS   TERM,    VIII.    GEO.    IV. 

form^  agreements.  In  Lake  v.  Ashwell  (a),  it  was  held, 
that  a  schedule  of  goods  referred  to  in  a  deed  to  which 
it  was  annexed,  must  have  the  proper  deed  stamp,  as 
part  of  the  deed.  There  the  schedule  was  annexed ;  but 
whether  it  was  annexed  or  not,  it  ought  to  be  counted. 
In  that  case.  Lord  EUenborough  says,  **  if  thifii  were  not 
so,  the  revenue  would  be  liable  to  great  evasion ;  for 
then,  an  instrument  requiring  a  certain  stamp  in  propor- 
tion to  the  number  of  words,  would  only  contain  a  few 
words  of  reference  to  a  schedule,  by  which  every  thing 
would  be  conveyed  in  fraud  of  the  revenue."  Here  the 
jriaintiff  might  assign  a  breach  of  the  last  agreement,  in 
the  non-perfovmance  <^  any  of  the  stipulations  expressed 
in  the  clause  of  reference  set  out  in  the  second  agreement. 
So,  upon  the  expiration  of  a  long  lease,  the  parties  might 
enter  into  an  agreement  in  writing  to  continue  the  tenancy 
upon  the  terms  of  that  lease ;  or  two  persons  might  enter 
into  partnership  (6)  according  to  the  terms  of  a  pre* 
cedent,  in  the  forms  published  by  Mr.  A.,  vol.  3.  [Bay^ 
Uj/j  J.  There  are  persons  interested  in  preventing  that* 
Lord  Tenterden^  C.  J.  Whether  any  mode  may  be  found 
of  evading  the  law,  I  cannot  say.  We  must  take  the  law. 
as  it  is].  The  mines  were  sold  to  the  defendants  as 
agents  for  the  British  Iron  Company,  in  which,  the 
^aintiff  was  a  shareholder.  [Lord  TerUerden^  C.  J« 
Does  it  appear  on  the  face  of  the  agreements  that  the 
defendants  contracted  as  agents]?  It- does  not.  But  that 
was  shewn  as  matter  of  fact,  though  the  jury  found  that 

(a)  3  East,  326.  the  case,  where  the  subject  mat- 

(6)  Q^i  whether  an  agreement  ter  of  the  contract  is  not  of  the 

for  a   partnership  is  necessarily  value  of  20/.,  was  an  exception  to 

«an  agreement  where  the  matter  the  general  clause;  that  it  was  not 

thereof  is  of  the  value  of  20/.  or  an  exception,  but  a  substantive 

upwards."     See  the  judgment  of  part  of  the  enactment,  which  was 

Bayletfy  J.,   in   Orford  v.    Co/e,  not  to  operate  at  all  unless  the 

2  Stark.  N.  P.C.  351--3 ;  where  his  matter  of  the  agreement  should  be 

Lordship  said,  that'Uhe  argument  of  the  value  of  20/.  or  upwards ; 

on  the  part  of  the  defendant,  had  that  this  supposed  that  the  value  of 

proceeded  on  the  supposition  that  the  conti^t  was  measurable" 
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the  plaintifF  sold  to  the  defendants  on  their  own  liability* 
As  it  appears  from  the  plaintiff's  own  letters,  that  he  had 
purchased  shares  in  the  concern,  he  was  interested  in  the 
profits  and  loss.  [Lord  Tenterden,  C.  J.  There  was  no 
evidence  that  the  defendants  were  partners.  Bayky,  J. 
The  jury  found  that  the  plaintiff  was  a  shareholder].  If 
he  contr^bted  with  them  as  agents  for  the  Company,  the 
action  will  not  lie. 

Cur.  adv.  vult. 


Lord  Tentebden,  C.  J. — We  have  considered  this 
case,  and  are  of  opinion,  that  there  ought  not  to  be  a  new 
trial.  In  the  contracts,  there  is  nothing  to  shew  that  the 
defendants  were  not  dealing  for  themselves.^  The  last 
agreement  contains  this  special  clause,  '^  save  and  except 
that  they  shall  remain  liable  for  the  payment  of  interest/' 
This  plainly  shews  that  they  contracted  in  their  own 
right.  The  plaintiff  gave  up  the  personal  responsibility 
of  the  defendants  for  the  600,000/. ;  but  so  late  as  No- 
vember, the  defendants  considered  themselves  personally 
liable.  I  can  by  no  means  infer  from  the  letters,  t^at 
the  defendants  contracted  for  the  British  Iron  Company. 
I  should  infer  that  they  contracted  with  reference  to  a 
company  intended  to  be  formed.  The  plaintiff  afterwards 
became  a  shareholder.  It  does  not  appear  when  he 
became  so,  or  what  right  he  acquired.  He  could  not 
acquire  an  interest  in  land  by  merely  becoming  a  share- 
holder (a).  His  interest  accrued  subsequently  to  the  ori- 
ginal contract,  and  collaterally  to  the  last  contract. 


Bayley,  J. — The  plaintiff  was  the  proprietor  of  the 
estate  which  the  defendants  contracted  to  buy.  There  is. 
nothing  to  shew  that  the  defendants  did  not  contract  on 
their  own  account.  It  is  objected,  that  the  plaintiff  is  a 
proprietor  of  200  shares.   The  defendants,  out  of  an  estate 

(a)  See  Vice  y.  Lady  Anson,  ante,  113. 
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of  their  own,  were  to  give  a  certain  interest  to  sub-purcha-        l82r. 
sers.     There  was  no  evidence  to  shew  that  the  plaintiff     Arrwob^ 

was  to  be  a  contributor  to  this  purchase  money.  «. 

Small. 

HoLROTD,  J. — It  was  entirely  collateral. 

LiTTLEDALEy  J.,  concurrcd.  *' 

Rule  refused  (a). 
(a)  See  Vke  v.  Lady  Amon^  ante,  113;  MUbum  y.  Codd,  ante,  226. 


Reeves  v.  Slater,  Esq. 

OaSE,  Ibr  a  false  return  oi  nulla  bona  to  a  writ  of  fieri  .  4;'.  ^y.*!??" 

.  '         ing  his  initials, 

facias,  whereby  the  sheriff  of  Sussex  was  commanded  to  executes  a 

levy  200/.  debt,  and  655.  damages,  recovered  by  plaintiff  ^J^^^^ 
against  John   Stone  Lundie.     The  first  count  charged  wherein  he  is 
that  defendant,  as  sheriff,  had  seized  goods  of  Lundie  to  Judgment  is 
the  value  indorsed  on  the  writ.     The  second  stated,  that  ^^fS^^f  and  a 
Lundie  had   goods  within  the  bailiwick,  of  which   de-  in  the'wrong 
fendant  might  have  levied  the  amount.     Plea,  not  guilty.  "^"^  '^^ 
At  the  trial  before  Littledale,  J.,   at  the   last   Spring  but  afterwards 
assizes  for  the  county  of  Sussex  (a),  it  appeared  that  the  ^sse^on  b 
judgment  against   Lundie  had   been  entered   up  on  a  consequence 
warrant  of  attorney,   signed  J.  S.  Lundie:  but  in  the  tiflPsr^ing 

body  of  which  he  was  named,  as  in  the  judgment,  and  J^''*^®™"^^ 
•^  .  J  •  o  ^  .  jund  against  a 

fi.  fa.,  John  Stone  Lundie,  claim  of  pro- 

The  sheriff  had  seized  goods  under  the  fieri  facias  to  ^stoi^^^r?^^ 
the  amount  indorsed,  viz.,  178/.   175.,  and  had  retained  Held,  mat  the 
the  possession  for  eighteen  days,  at  the  expiration   of  j^!^^  ^^ 
which,  he  quitted  possession  in  consequence  of  the  plain-  .*<^^' 
tiff's  refusing  to  indemnify  him  against  a  claim  set  up 
by  the  trustees  of  Mrs.  Lundie's  marriage  settlement, 
which   claim  was  not  established  at  the  trial.      It  ap- 

(a)  Counsel     for  the  plaintiff,      for  the  defendant,  3(u%,'S€nt., 
Marryat,   Gumey,  and    Comyn ;      and  BoUand. 
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peared,  however,  that  the  real  name  of  the  original  de- 
fendant was  not  John  Stone  iLundie,  but  John  Stow 
Lundie.  It  was  objected  that  the  allegation,  that  the 
defendant  had  seized,  or  might  have  seized,  the  goods  of 
John  Stone  Lwuiie,  was  not  proved,  inasmuch  as  it  did 
not  appear  that  any  person  of  that  name  had  goods 
within  the  bailiwick.  The  learned  Judge  overruled  the 
objection,  and  a  verdict  was  found  for  the  plaintiff. 

In  last  Easter  term,  Bolland  obtained  a  rule  to  shew 
cause,  why  the  verdict  should  not  be  set  aside,  and  a 
new  trial  had ;  and  he  referred  to  Morgans  v.  Bridges  (jo). 

Marryaty  Gumey,  and  Comyn^  now  shewed  cause. 
After  judgment  the  party  can  take  no  such  objection. 
This  distinction  is  settled  by  many  authorities.  In 
Crawford  y.  Satchwell  (b),  the  plaintiff  brought  trespass 
and  false  imprisonment,  by  the  christian  name  of  Archi" 
bald.  The  defendant  justified  under  a  capias  ad  satit^ 
faciendum  upon  a  judgment  against  Arthur,  and  averred 
that  the  plaintiff  in  this  action  was  the  same  person  who 
was  sued  by  the  name  of  Arthur.  And  on  demurrer,  the 
Court  held  it  a  good  plea,  the  defendant  having  missed 
his  time  for  taking  advantage  of  the  misnomer,  which 
should  have  been  by  pleading  it  in  the  first  action ;  saying 
that  in  the  case  of  a  bond  given  in  a  wrong  name,  the 
party  must  be  sued  by  that  wrong  name,  and  the  execu- 
tion must  pursue  it.  So,  in  Smith  v.  Patten  (c),  the  Court 
refused  to  set  aside  proceedings  after  interlocutory  judg- 
ments, and  a  writ  of  inquiry,  although  the  defendant 
had  remained  wholly  passive  during  the  proceedings. 
Here,  though  the  original  defendant  did  not  write  Stone 
at  the  bottom  of  the  warrant  of  attorney,  he  adopted 
that  name  by  executing  the  instrument.  In  Morgans  v« 
Bridges,  one  brother  was  taken  under  a  ca.  sa.  by  the 

(a)  1  B.  &  A.  647.  .  (c)  6  Taunt.  1 15. 

(&)3Stn.l218. 
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name  of  the  other;  and  though  it  was  stated  to  the 
sheriff  that  the  party  taken  was  the  real  debtor,  the 
sheriff  had  no  means  of  ascertaining  that  fact,  and  the 
plaintiff  refused  to  indemnify  him*  Here  no  such  point 
was  taken  by  the  sheriff;  he  entered  and  afterwards 
abandoned  the  possession  he  had  taken,  upon  a  totally  dis- 
tinct ground.  In  Gould  v.  Barnes  (a  ),  it  was  held,  that 
if  a  person  enter  into  a  bond  by  a  wrong  christian  name, 
he  should  be  sued  on  the  bond  by  such  name :  and  that 
a  declaration  against  him  by  his  right  name,  stating  that 
he  executed  the  bond  by  the  wrong  name,  is  bad.  That 
case  shews  clearly  that  neither  the  defendant  in  the 
original  action,  nor  the  sheriff,  can  take  the  objection. 
The  writ  necessarily  followed  the  judgment;  it  would 
have  been  bad  if  it  had  been  against  John  Stow  Lundie, 
the  name  in  the  judgment  being  Stone.  They  also  re^' 
(emd  to  Shadgeity.  Clipson(b):  and  Cole  y.  Hiudson(c), 
which  were  cases  upon  mesne  ^process,  and  turned  upon 
the  form  of  pleading.  Here  the  defendant  was  estopped, 
and  therefore  the  sheriff  was  estopped. 


Taddy,  Serjt.,  and  Bolland,  contra. — ^The  question  is, 
not  whether  the  sheriff  might  have  executed  the  writ,  but 
whether  he  was  bound  so  to  do.  He  has  not  executed  the 
writ.  [JBoy/ey,  J.  You  have  begun  to  execute,  but  you 
lefnse  to  proceed  upon  a  different  ground].  The  diffi- 
culty would  be  the  same  with  a  name  wholly  different. 
The  return  made  by  the  sheriff  is  true,  and  there  were  no 
goods  in  his  bailiwick  of  the  person  described  in  the  writ 
of  ^eri  facias ;  if  a  defendant  suffers  judgment  by  a 
wrong  name,  how  is  the  sheriff  to  know  it  ?  [Lord  Ten- 
terden,  C.  J.  Here  the  sheriff  did  act,  and  retained  pos- 
session under  the  writ  for  eighteen  days.  Could  Lundie 
have  maintained  an  action  against  the  sheriff  for  that 
^try  ?     Bajfley,  J.   It  might  have  been  different  if  the 


(a)   3  Taont  504.     And  see 
Com.  Dig.  Fait,  £.  3. 


(20  8  East,  328. 
(c)  6  T.  R.  234. 
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sherifF  had  refused  to  take  the  goods  of  John  Stow 
Lundie  without  an  indemnity].  The  sheriff  would  have 
to  prove  identity.  [Bayky,  J.  That  is  so  in  every 
case].  In  Morgans  v.  Bridges  (a),  the  question  was, 
whether  the  sheriff  was  justified  in  letting  the  defendant 
go,  after  he  had  taken  him,  and  the  Court  held  that  the 
sheriff  was  at  liberty  to  take  that  course.  IBayletf,  J. 
There  the  sheriff  was  told  that  he  had  taken  the  wrong 
man,  and  the  plaintiff  refused  to  indemnify  him.  In 
Cole  V.  Hindson  (&),  the  distinction  was  taken  between 
an  arrest  upon  mesne  process,  when  the  defendant  was 
not  too  late  to  plead  in  abatement.  The  sheriff  is  pro- 
tected in  the  one  case,  and  not  in  the  other. 

Lord  Tenterden,  C.  J. — ^The  distinction  between 
mesne  process  and  process  of  execution,  is  decisive  of 
this  case.  The  particular  facts  of  this  case  are  as  strong 
against  the  sheriff  as  can  be.  He  should  have  taken  his 
stand  at  first,  and  have  examined  whether  the  judgment 
was  in  the  same  name ;  because  if  the  judgment  was  in 
the  same  name,  the  execution  was  regular. 

Bayley,  J. — ^Why  should  the  sheriff  be  allowed  to 
take  the  objection  where  the  party  himself  is  estopped  ? 
In  every  case  the  sheriff  is  bound  to  ascertain  whether  the 
party  whose  person  or  goods  he  takes,  is  the  party  against 
whomjudgment  was  given. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  discharged  (c). 

(a)  1  B.  &  A.  647.  Salk.  310,  4th  point ;  Hyckman  r. 

(b)  6  T.  R.  234.  WilUam  Shotboit,  aliat  diet.  Jakn 

(c)  And  see  Mich.  27  £.  3,  fo.  ShotboU,  Dyer,  279,  b.;  Greewt- 
12,  pi.  48;  Mian  Goddard's  ladev.  Rotheroe,  2  N.  R.  132; 
case,  1  Roll.  Abr.  869,  1.  50,  10  Attorney  -  General  y.  Ke!$ey,  1 
Vin.  Abr.  448,  pi.  13;  S.  C.  by  Price,  391  ;  Scandover  v.  Wame, 
the  name  of  Doyley  v.  White,  Cro.  2  Campb.  270  ;  Wilktv.  Lorck,  2 
Jac.  323;    Rock    ▼.  Leighton,  1  Taunt.  399. 
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Dame   Ann    Frederica    Elizabeth    le    Fleming 

V.  Simpson. 

1  ROVER,  for  oak  trees.  Plea,  not  guilty.  At  the 
trial  before*  Hullock,  B.,  at  the  last  Spring  assizes  for  the 
county  of  Westmoreland  (a),  it  appeared  that  plaintiff 
was  lady  of  the  manor  of  Rydal  in  that  county,  and  that 
defendant,  who  in  right  of  his  wife  (6),  was  a  customary 
freeholder  (c)  of  the  manor  of  Rydal,  had  applied  to  the 
steward  of  the  manor,  to  set  him  out  timber  for  the  pur- 
pose of  erecting  a  new  bam  upon  his  tenement.  The 
steward  refused  to  do  this,  alleging,  that  it  was  not  the 
custom  of  the  manor,  for  the  customary  freeholder  to 
have  timber  set  out  for  such  purpose,  but  only  for 
repairing  old  buildings,  and  other  necessary  reparations ; 


(tf)  Comisel  for  the  plaintiff, 
Courtney  and  Aglionby;  for  the 
defendant,  Blaekbume,  and  T, 
Vlarkson, 

(h)  The  wife  had  been  admitted 
as  dtvuee  of  her  fether,  the  pre- 
ceding customary  tenant. 

(c)  It  does  not  distinctly  appear 
from  the  evidence  in  this  cause  whe- 
ther the  cnslomary  estate  in  question 
is  held  of  the  manor,  in  which  case 
the  freehold  is  in  the  tenanty  and  the 
presumption  as  to  the  right  of  the 
timber,  would  be  in  his  favour;  or 
whether,  as  is  usually  the  case  with 
respect  to  the  customary  freeholds 
m  the  northern  border  manors,  it 
is  within  and  pared  of  the  manor, 
in  which  case  the  freehold  is  in 
the  hrdf  and  the  presumption  as 
to  the  right  of  the  timber,  would 
be  in  the  lord's  favour.  As  to  the 
leading  distinctions  between  these 
two  classes  of  customary  freeholds, 
see  Manning's  Ezch.  Prac,  2nd  ed. 
Revenue  Branch,  42,  359.  See 
also,  12  Lib.  Ass.  fo.  35,  pi.  18; 


Mich.  14  H.  4,  fo.  1,  pi.  2 ;  Fits. 
Auncien  Demesne,  pi.  33  ;  Coke, 
Copyholder,  57  ;  Co.  Litt.  59  b  ; 
SirFra.  Moore,  588,  pi.  796;  Crow- 
ther  V.  Oldfieldy  1  Lutw.  125,  2 
Lord  Raym.  1225,  1  Salk.  364; 
Oliver  y,  Taylor y  1  Atk.  474 ;  Glo^ 
ver  V.  Cope^  1  Shower,  284  ;  Fenn 
V.  Mariotty  Willes,  430 ;  Duke  of 
Somerset  v.  France,  1  Stra.  654 ; 
Fortescue,  41 ;  Hussey  v.  Grills, 
Ambler,  301 ;  Stephenson  v.^  HUl, 

8  Burr.  1273  ;  Vaughanv,  AtkinSy 
5  Burr.  2766  ;  Burrell  y.  Doddy  3 
B.  &  P.  378 ;  Doe  v.  Huntingdony 
4  East,  271 ;  Roe  v.  Vemony  5 
East,  51,  1  Smith,  318;  Doe  y. 
Danvers,  7  East,  299;  Brown  v. 
Rawlinsy  ib.  409 ;  Roe  v.  Briggs 
16  East,  406;  Doe  v.  Jackson,  2 
D.  &  R.  514, 1  B.  &  C.  448  ;  Gilb. 
Tenures,  312,  313;  Harg.  Co. 
Litt.  59  b.  note,  400 ;  1  Tho.  Co. 
Litt.  658,  note  (E);  2  Tho.  C.  L. 
624.    And  see.  the  pleadings  in 

9  Wentw.  124,  (Manor  of  Natland 
in  Kirby  Kendall). 


Where,  upon 
the  plaintiffs 
evidence,  the 
judge  intimates 
a  stroDg  opi- 
nion in  favour 
of  the  defen- 
dant, upon  a 
point  decisive 
of  the  cause, 
and  in  conse- 
quence of  such 
intimation,  the 
defendant's 
counsel  omits 
to  call  evi- 
dence in  sup- 
port of  a  dif- 
ferent point 
intended  to  be 
raised  by  wav 
of  defence,  the 
Court  will  di- 
rect a  new 
trial  only,  and 
will  not  order 
a  verdict  to  be 
entered  for 
the  plaintiff. 


Le  Fleming 
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1827.         upon  which  the  defendant  cut  down  three  oak  trees  upon 
his  own   tenementy   asserting   that  he   had  a  right  to 
V.  have  timber  for  the  purpose  of  erecting  a  new  bam ;  and 

Simpson.  j£  ^j^^  steward  would  not  order  timber  to  be  set  out  for 
thid  purpose,  he  would  take  it  himself,  as  he  had  a  right. 
It  appeared  also  in  evidence,  that  the  defendant  had 
carried  away  the  oak  trees,  with  the  intovtiaii  of  using 
them  in  the  erection  of  a  new  bam,  which  did  not  appear 
to  have  been  completed.  The  plaintiff  endeavoured  to 
set  up  a  custom  in  the  manor,  for  the  lord  to  enter  upon 
the  tenements  of  the  customary  freeholders,  and  to  cut 
and  take  timber  for  his  own  use,  at  his  will  and  pleasure. 
And  she  also  adduced  some  evidence  to  shew,  that 
according  to  the  custom  of  the  manor,  the  customary 
fr^eholder  had  no  right  to  have  timber  set .  out  for  the 
purpose  of  erecting  new  buildings,  but  only  for  the  repair 
•of  old  buildings.  In  an  early  stage  of  the  trial  of  ihe 
cause,  the  learned  Judge  threw  out  a  hint,  that  the  only 
question  was,  whether  the  lord  had,  by  the  custom  of  the 
manor,  an  absolute  right  to  enter  upon  the  ten^nents, 
and  to  cut  down  timber,  and  dispose  of  it  for  his  own 
use;  and  he  directed  the  jury,  that  such  was  the  sole 
point  for  their  consideration,  and  that  the  question  wh,e^ 
ther  the  defendant  had  a  right  to  timber  for  the  purpose 
*of  repairing  old  buildings  or  erecting  new  buildings,  was 
no  part  of  the  case  for  their  consideration.  Before  the 
.'learned  Judge  had  summed  up,  Courtnejf,  on  behalf  of 
the  plaintiff,  elected  to  be  nonsuited.  His  Lordship, 
however,  wished  to  have  the  finding  of  the  jury  upon  the 
point;  and  they  found,  that  by  the  custom  of  the  manor, 
the  lord  had  no  right  to  enter  upon  the  customary  tene- 
ments, and  cut  and  take  timber  for  his  own  use.  The 
plaintiff  was  to  be  considered  as  nonsuited,  with  liberty 
to  move  to  set  aside  the  nonsuit,  and  to  enter  a  verdict  for 
the  amount  of  the  value  of  the  trees. 

In  Easter  itj^rm,   Scarlett,  A.  G.,   obtained  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be   set   aside, 
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and  a  verdict  entered  for  the  plaintiff,   or  a  new  trial         ^^^7* 
granted-  Lb  Flemimo 


Blackbumey  and  T.  ClarksoUf  now  appeared  to  shew 
cause  against  the  rule,  which  was  supported  by  Scarktt, 
A.  Q.J  Courtney f  and  Aglionby ;  the  learned  Baron,  how- 
ever, reported,  that  he  considered  that  he  bad  misdirected 
the  jury,  and  that  it  appeared  to  him,  that  it  was  proved 
at  the  trial,  that  the  defendant  had  no  right  by  custom, 
to  timber  for  erecting  new  buildings,  but  only  for  repairing 
old  buildings.   Upon  hearing  the  report  read,  the  counsel 
for  the  defendant  admitted,  that  they  could  not  resist  that 
part  of  the  rule  which  related  to  a  new  trial ;  but  they  con- 
tended, that  a  verdict  could  not  be  entered  for  the  plaintiff. 
The  learned  Baron  being  of  opinion,  very  early  in  the 
course  of  the  trial,  that  the  only  question  was,  whether 
the  plaintiff  had,  by  the  custom  of  the  manor,  a  right  to 
enter  upon  the  tenements,  and  cut  timber  for  her  own 
use,  it  became  unnecessary  and  irrelevant  for  the  defendant 
to  go  into  the  question,  whether  he  had  a  right  by 
custom  to  take  timber  for  repairing  old  buildings,  or 
erecting  new  ones;   and  therefore  the  counsel  for  the 
defendant,  in  his  address  to  the  jury,  had  confined  him- 
self solely  to  the  other  question,  although  he  had  |a  case 
for  the  consideration  of  the  jury,  upon  the  right  of  the 
defendant  by  custom,  to  have  timber  for  the  purpose  to 
which  the  trees  cut  down  by  the  defendant  were  intended 
to  be  applied. 

Lord  Tentebden,  C.  J. — If  the  counsel  for  the  de- 
fendant  states  that  he  was  instructed  to  prove  the  right 
of  the  tenant,  we  take  that  from  him,  and  grant  a  new 
trial  only. 

The  other  Judges  concurring. 

Rule  absolute  for  new  trial. 


V. 

Simpson. 
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The  King  v.  The  Justices  of  Somersetshire. 

TTie  present-  LuDLOW,  Serjeant,  had  obtained  a  rule  calling  on  the 
mentor  a  con-  '        j         ^  o 

stable  for  any  defendants  to  shew  cause  why  a  presentment  made  by  one 
AwTtlTe^^  JfticAflrrf  Hooper,  constable  of  the  Hundred  of  Whitley, 
assizes  or  in  the  county  of  Somerset,  of  the  Company  of  Proprietors 
Sons  nuLst  be  ^^  ^^  Bridgwater  and  Taunton  Canal,  for  a  nuisance, 

made  upon        and  which  had  been  removed  into  this  Court  by  certiorari, 

oath,  before  i_        r 

the  grand         should  not  be  quashed,  upon  the  ground  that  the  con- 

J'^T*  stable  making  the  presentment  did  not  go  before .  the 

grand  jury,  and  was  not  sworn  or  examined  by  them. 

Rogers  shewed  cause,  upon  an  affidavit  stating  the  fol- 
lowing facts.  The  usual  practice  with  respect  to  preseol^ 
ments  made  by  constables,  which  has  prtsvailed  for  many 
years  at  the  Somersetshire  quarter  sessions,  and  at  the  as- 
sizes on  the  Western  and  Norfolk  Circuits,  is  for  the  con- 
stables of  the  several  hundreds  to  be  sworn  in  open  courts 
generally,  to  present  all  nuisances,  &c.,  within  their 
respective  hundreds.  The  constable  who  has  any  offence 
to  present  there,  acquaints  the  clerk  of  the  indictments 
with  the  nature  of  that  offence,  who  thereupon  dra¥rs 
up  the  form  of  a  presentment,  which  the  constable 
signs.  The  clerk  of  the  indictments,  afterwards,  draws 
out  another  presentment,  containing,  in  substance, 
the  original  presentment  signed  by  the  constable,  to 
which  he  annexes  the  original  presentment,  and  upon 
which  he  indorses  a  memorandum  that  the  proceeding  is 
upon  the  presentment  of  the  constable  who  made  it.  The 
two  presentments,  thus  annexed  to  each  other,  are  then 
filed  with  the  clerk  of  the  peace,  or  the  clerk  of  assize, 
without  being  laid  before  the  grand  jury,  or  returned  by 
them,  and  without  the  constable  who  made  the  present- 
ment, going  before  the  grand  jury,  or  being  sworn,  or 
examined  by  them.  This  mode  was  adopted  in  the  pre- 
sent case,  and  the  presentment  last  drawn  was  in  the 
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common  foim  of  presentments  by  the  grand  jury,  com- 
mencing with  the  words,  "  the  Jurors  for  our  lord  the     'hJTkino 
King  upon  their  oath  present/'  &c. .  Upon  this  ajBSidayit  ^' 

the  presentment  in  this  case  ought  to  be  supported,  for  it  Somi^et- 
is  cloar  that  it  has  been  made  according  to  the  general  «HraB. 
and  ordinary  practice  which  ha&  prevailed  throughout 
the  county  for  many  years,  which  is  harmless  and  unob- 
jectionable in  itself;  and  which  the  Court,  therefore, 
wiU  not  disturb.  [Lord  Tenterden^  C.  J.  This  is,  in 
effect,  an  indictment.  How ,  can  there  be  an  indictment 
without  the  intervention  of  a  grand  jury]  ?  The  practice 
is  authoiked  by  the  common  law,  under  which  nuisancer 
were  jwesentable  at  the  tome  or  leet ;  for  Lord  Coke  says, 
'^le  law,  for  this  common  nuisance,"  that  is,  a  nuisance 
ma  common  or  public  way,  ''hath  provided  an  apt 
remedy,  and  that  is,  by  presentment  in  the- leet,  or  in  the 
tome''  (a) ;  and  Hawkins  lays  it  down  that  constables  may 
still  present  all  offences  inquirable  of  in  the  tome  or 
leet  (&)•  The  tome  and  leet  were  originally  courts  of 
high  criminal  jurisdiction,  exercising  large  powers  and 
extensive  authority ;  and  though  much  of  the  business  of 
these  courts  has  been  transferred  to  the  assizes  and  the 
quarter  sessions  by  the  statute  1  Edward  4,  c.  2,  still  a 
presentment  like  the  present  might,  even  at  the  present 
day,  be  made  .at  the  tome,  and  the  case  disposed  of  at 
the  sessions.  There  are  various  instances  in  which 
JDstices  of  the  peace  are  authorized  to  make  presentments 
upon  their  own  view  or  knowledge ;  and  such  present- 
ments have  all  the  force  and  validity  of  indictments 
found  by  grand  juries.  The  statute  17  Edward  4, 
which  was  parsed  for  regulating  the  making  of  tiles, 
appoints  certain  persons  to  act  as  searchers,  and  em- 
powers them  to  make  presentment  of  defaults  at  the 
quarter  sessions,  declaring  that  such  presentments  ''  shall 
be  as  effectual  in  the  law  as  the  presentment  of  twelve 
men ;"  and  Lombard  in  his  Eirenarcha,  after  alluding  to 
(a)  Co.  LHt  56f  a.  (b)  Hawk.  lib.  2,  s.  34. 
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these  powers  of  justices  of  peace  and  searchers,  sajrs, 
''  and  some  such  like  strength,  as  I  think,  is  the  present- 
ment of  constables,  concerning  sundry  points  contained 
in  the  statute  of  Winton  "  (a).  So,  Fitzherbert,  in  hisi 
treatise,  Sur  VOffice  de  Justice  de  Peace  (b)j  observes,  that 
it  seems  the  presentment  of  a  constable  at  sessions  was 
formerly  equivalent  to  an  indictment.  There  is  also  an 
anonymous  case  in  Ventris  (c),  which  seems  to  support 
the  position,  that  a  constable  making  a  presentment  need 
not  go  before  the  grand  jury,  where  the  Court  said,  that 
constables  were  to  present  on  their  own  knowledge,  but 
were  not  obliged  to  present,  unless  the  witnesses,  upon 
firhose  testimony  th^y  are  required  to  do  so,  have  been 
carried  before  the  grand  jury  (d). 


Ludlow f  Serjeant,  contrd,  was  stopped  by  the  Court. 


.rl 
I 

•  '! 


\\ 


•I  I 

T.  f. 

•V'Ti  1.. 


Lord  Tenterden,  C.  J. — ^This  presentment  is  clearly 
bad,  and  must  be  quashed.  There  is  no  doubt  that  a 
constable  may  present  upon  hi^  own  knowledge ;  but  stfl 
his  presentment  must  be  made  upon  oath.  If  he  is  able 
to  present  upon  his  own  knowledge,  he  is  equally  able  to 
go  before  the  grand  jury,  and  make  his  presentment 
upon  oath.  I  am  decidedly  of  opinion  that  every  sueb 
presentment  ought  to  be  made  upon  oath  before  the 
grand  jury,  and  to  be  regularly  returned  by  them,  in 
order  to  its  having  any  force  or  validity.  Here  is  an  iti<^ 
dictment  found  not  upon  oath,  a  proceeding  which  we 


(a)  Lambaxd,  lib.  4,  c.  6,  p.  508. 

(6)  p.  125. 

(c)  1  Ventr.  336. 

{d)  BJUwrif  in  his  Office  of  Con- 
itabUf  p.  62,  sajrs,  *'  th«  constable 
should  present  ail  offences  within 
his  own  knowledge,  which  concern 


And  such  presentment  is  as  avail- 
able as  one  made  by  twelve  men. 
Dalton,  J.  P.,  474,  Fiti.  J.  P.  6. 
But  he  is  not  obliged  to  present 
a  highway,  sworn  before  him  by 
two  witnesses  to  be  out  of  repair ; 
even  though  demanded  so  to  do  by 


the  peace,  as  defaults  of  watching,  the  quarter  sessions ;  and  may 
disorderly  houses,  affrays,  &c.,  at  tell  them  plainly  that  be  will  not 
the  leet,  toom,.  or  quarter  sessions,    present  it.    1  Ventr.  336." 
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ought  not  under  any  circumstances  to  support.  It  states, 
in  terms,  that  the  grand  jury,  ''  upon  their  oath  present,'' 
though  it  has  never  been  before  the  grand  jury;  so  that 
the  very  first  and  most  material  averment  in  it,  is  palpa- 
bly and  absolutely  false.  No  man  ought  to  be  put  upon 
his  trial  except  upon  an  indictment  found  on  oath*  I  am 
sorry  to  hear  that  the  custom  as  set  out  in  the  affidavit 
has  prevailed  so  long ;  it  is  clearly  unjust  and  illegal,  and 
must  be  discontinued. 


m 


iw. 


The  Kmo 

.  ^' 
Justices  of 
Somerset-^ 

SB  I  RE. 


The  other  Judges  concurred. 

V 

Rule  absolute  for  quashing  the  presentment  (a). 

(a)  And  see  Res  ?.  Fylmgdalet^  Mte,  176. 


Caddy,  an  infant,  by  her  next  friend,  v.  Barlow. 

1  HIS  was  an  action  for  a  malicious  prosecution,  tried      In  an  action 
before  Vaughan,  B.,  at  the  last  assizes  for  the  county  of  ^jjf^,*/*''^  ^'^^ 
Stafford  (A),  when  a  verdict  vras  found  for  the  plaintiff^,  secuUon  by  C. 
damages  100/.,  under  the  following  circumstances.    The  ^^^  Tgainst 
plaintiff*  and  her  brother,  both  children  of  tender  age,  -^-  &  ^-f  evi- 
faad  been  apprehended  and  tried  at  the   Staffordshire  misconduct  of 
quarter  sessions,  at  the  instance  of  the  defendant,  on  a  C.  towards  B., 
charge  of  felony.    They  were  acquitted,  and  a  copy  of  prehension, 
tile  indictment  was  then  applied  for  on  behalf  of  the  g^ewlhe^ad 
plaintiff's  brother  only,  and  granted.     Afterwards  a  rule  motives  of  C. 
nisi  for  a  criminal  information  against  the  defendant  was  a  copy^f  the 
obtained,  upon  the  same  grounds  that  formed  the  present  indictment 
cause  of  action,  which  was,  after  a  full  discussion  of  the  ed  to  bT^w, 

is  also  admis- 
(^)  Counsel    for  the  plaintiff,      defendant,  Talfourd^  sible ;  and  the 

Campbell  and  WhaUUy;   for  the  Court  will  not 

entertain  the 
qnesdon  of  its  having  been  fraudulently  obtained.   A  rule  for  a  criminal  information 
obtained  by  A.,  and  made  absolute,  is  no  bar  to  such  action;  nor  will  a  new  trial  be 
granted  on  the  ground  of  excessive  damages^ 

T  2 


^76 
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case,  made  absolute.  No  infonnation,  however,  wite 
filed,  but  the  present  action  was  brought.  Evidence  was 
offered  at  the  trial,  of  the  defendant's  having  used  impro- 
per violence  and  threats  to  the  plaintiff's  brother,  while 
they  were  both  in  custody,  but  in  the  absence  of  the 
plaintiff  herself,  with  a  view  to  induce  him  to  make  a 
criminal  charge  against  their  father.  This  evidence  vras 
objected  to  by  the  defendant's  counsel,  but  was  received 
by  the  learned  Judge.  It  was  also  objected  that  the 
copy  of  the  indictment  in  the  prosecution  against  the  two 
children,  having  been  applied  for,  and  obtained,  on 
behalf  of  the  brother  only,  was  not  admissible  as  evidence 
in  support  of  an  action  at  the  suit  of  the  sister  only. 
This  objection  the  learned  Judge  over-ruled.  It  was 
further  objected,  that  a  rule  for  a  criminal  information 
against  the  defendant  having  been  obtained,  at  the 
instance  of  the  plaintiff,  for  the  same  cause,  her  right  of 
civil  remedy  had  been  waived,  and  the  action  was  not 
maintainable.  This  objection  also  the  learned  Judge 
over-ruled. 


Talfourd  now  mov^d  for  a  rule  n»t,  in  the  alternative, 
either  for  a  new  trial,  or  for  a  stay  of  proceedii^,  upon 
affidavits  setting  forth  the  above  facts,  renewing  all  the 
objections  taken  at  the  trial,  and  upon  the  further  ground 
that  the  damages  were  excessive.  He  cited  Rex  v. 
Fielding  (a),  as  decisive  to  shew  that  the  action  could 
not  be  maintained  until  the  criminal  proceedings  were 
entirely  abandoned.  He  contended,  upon  general  princi- 
ples, that  evidence  of  the  defendant's  misconduct  towards 
the  brother,  was  not  admissible  to  increase  the  damages 
in  an  action  brought  by  the  sister.  He  insisted  that  the 
copy  of  the  indictment  having  been  granted  to  the 
brother,  could  not  be  used  by  the  sister;  for  to  apply  it  to 
such  a  purpose  was  in  effect  to  practice  a  gross  fraud 
upon  the  court  of  quarter  sessions.  And  he  submitted 
that,  under  all  the  circumstances,  the  damages  were  so 

(a)  2  Burr.  654 ;  2  Lord  KenyoD,  386,  S.  C. 
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ezcessiye,  that  the  case  ought  to  undergo  revision  by        lesr. 
another  jury.  ^^v^^ 

•^     ^  Caddy' 

V. 

Lord  Tentebdsn,  C.  J.— I  cannot  say  that  I  think  Barlow. 
the  evidence  of  the  ill-treatment  of  the  brother,  by  the 
defendant,  after  the  apprehension  of  the  two  children, 
was  improperly  received  on  the  trial  of  this  action 
brought  by  the  sister.  Its  effect  was  to  shew  the  nature 
of  the  conduct  pursued  by  die  defendant  towards  both 
the  children,  and  the  object  of  that  conduct,  namely,  to 
induce  them  by  the  means  of  terror  and  alarm  operating 
on  their  own  minds,  to  accuse  their  father  of  some 
illegal  act,  which  might  lay  a  g^und  for  his  being 
apprehended;  and  thus,  to  substantiate  against  the 
defendant  the  charge  o[  having  acted  throughout  the^ 
tra^asaction  from  malicious  and  unlawful  motives.  I 
think  that  was  legitimate  evidence  in  the  cai^se,  and, 
therefore,  that  there  is  no  pretence  for  disturbing  the^ 
verdict  on  that  ground.  Neither  can  I  say  that  the 
evidence  of  the  children's  acquittal  at  the  quarter  sessions 
was  improperly  received;  on  the  contrary,  I  am  clearly 
of  opinion  that  the  l^eumed  J^idge  was  bound  to  receive 
it  I  take  it  to  have  been  settled,  ever  since  the  case  of 
Jordan  v.  Lewis  (a),  that  in  an  action  for  a  malicious 
prosecution,  {he  copy  of  the  indictment  may  be  produced 
by  the  plaintiff,  and  is  admissible  in  •  evidence,  without 
ii^uiry  into  the  mode  by  which  he  became  possessed 
of  it.  There  the  plaintiff  and  another  were  indicted 
at  the  Old  Bailey  sessions  for  forgery",  c^nd  acquitted, 
and  a  copy  of  the  indictment  granted  to  the  other 
only.  In  an  action  for  a  malicious  prosecution,  the 
plaintiff  offered  the  copy  in  evidence,  and  the  order 
at  the  Old  Bailey  granting  it  to  the  other  only  was  read 
by  way  of  objection.  But  the  Chief  Justice,  Lee,  said, 
**  he  could  not  refuse  to  let  the  plaintiff  read  ,the  copy  of 
the  indictment ;  for  an  order  was  not  necessary  to  make 
it  evidence,  nor  was  it  ever  produced  in  order  to  intro- 

(«)  2Stra.l123. 
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1827. 


Caddy 

V. 

Ba  blow. 


duce  it/'  And  the  copy  of  the  indictment  was  ac- 
cordingly ready  and  a  verdict  found  for  the  plaintiff, 
which  the  Court  afterwards  refused  to  disturb.  So,  here, 
though  the  copy  of  the  indictment  may  have  been 
granted  by  the  court  of  quarter  sessions  for  anlifferent 
purpose  than  that  for  which  it  was  used  at  the  trial, 
still  as  it  was  produced  by  the  plaintiff,  it  was  receivable 
in  evidence,  without  inquiry  then  into  the  circumstances 
under  which  it  was  obtained ;  nor  can  we  now  make  that 
inquiry,  with  a  view  to  grant  a  rule  for  setting  aside  the 
verdict  which  has  been  found  for  the  plaintiff.  Neither 
do  I  consider  that  the  fact  of  a  criminal  information 
being  pending  against  the  defendant,  on  the  prosecution 
of  the  plaintiff,  and  for  the  same  subject  matter,  is  a 
ground  for  staying  the  proceedings  in  the  action.  I  am 
aware  that  in  Rex  v.  Fielding  (a),  an  information  was 
refused,  until  an  action,  which  had  been  commenced  for 
the  same  offence,  was  discontinued  (6) ;  and  properly; 
because,  there  the  Court  seeing  that  the  party,  having 
brought  an  action,  was  in  progress  to  obtain  a  civil 
remedy  for  the  injury  he  supposed  he  had  sustained j 
might  think  it  unnecessary  to  interpose  their  extraordinary 
and  special  jurisdiction  in  his  behalf:  but  here  the 
party's  first  application  was  for  an  information ;  and  if  it 
was  afterwards  thought  proper  to  abandon  that  prosecution, 
and  to  resort  to  a  civil  remedy,  I  do  not  see  upon  what 
principle  we  can  interfere  to  prevent  her  from  reaping 
the  fruits  of  her  verdict.  The  damages  which  she  has 
obtained  are  large ;  larger,  perhaps,  than  we  may  think 
altogether  called  for  by  the  circumstances  of  the  case : 


(a)  2  Burr.  654 ;  2  Lord  Renyon, 
386)  S.  C* 

(Jf)  Id  Rex  v.  i^hmtoit,  2  T.  R. 
198>  it  is,  boweTer,  said,  that  a 
party  applying  for  an  information 
mnst  waive  his  right  of  action ; 
but  if  the  Court,  on  hearing  the 
i^hole  matter,  are  of  opinion  that 
it  is  a  proper  subject  for  an  action, 
they  may  give  the  party  leave  to 


bring  it.  So,  Mr.  Odd,  in  his 
Practice,  (eighth  edit.  p.  8),  says, 
^'  It  is  a  rule  that  the  party  ap- 
plying for  an  informatioo,  shall 
be  understood  to  have  made  hi^ 
election,  and  waived  his  remedy 
by  action,  whatever  may  be  the  fiue 
of  the  motion  for  the  informatiop, 
unless  the  Court  think  fit  to  give 
him  leave  to  bring  an  action.'* 
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but  it  is  impossible  to  forget  that  the  defendant's  conduct 
has  been  in  many  respects  extremely  culpable ;  and  as  the 
whole  transaction  was  fully  before  the  jury,  I  do  not  feel 
myself  at  liberty  to  say  that  they  have  exercised  an 
improper  discretion  in  awarding  the  damages  they  did. 
Upon  the  whole^  therefore,  t  am  of  opinion  that  no  rule 
ought  to  be  granted  in  this  case. 


2^ 


1827. 

CADiJir 

v. 
Barlow. 


BayleYj  J.— I  am  entirely  of  the  same  opinion.  It  is 
quite  clear  that  the  evidence,  both  of  the  boy's  ill  treat- 
ment, and  of  the  copy  of  the  indictment,  was  properly 
receiyed  a,t  the  trial;  the  first,  as  being  part  of  the  res 
geUa,  and  tending  strongly  to  shew  the  mains  animus  of 
the  defendant:  and  the  second,  because  the  plaintiff 
haying  once  obtained  it,  had  a  right  to  produce  it,  with- 
out explaining  by  what  means,  or  for  what  purpose,  it 
came  into  her  possession.  Upon  the  other  point  of  the 
case  I  see  no  ground  for  our  interference;  and  in  an 
action  of  this  particular  kind,  where  all  the  circumstances 
have  been  fully  detailed  before  a  jury,  I  think  it  would 
be  highly  dangerous  to  disturb  .a  verdict,  which  they  in 
the  exercise  of  their  sound  discretion,  and  of  their  pecu- 
liar province^  have  found. 

HolboyHi  J.|  and  Littledale,  J.,  concurred. 


(a)  It  appears  that  origiiially  all 
Judicial  records  of  the  King's 
Courts  were  open  to  the  public 
without  restraint,  and  were  pre- 
served for  that  purpose.  Lord 
Coke,  in  his  prefiuse  to  3  Co.  Rep. 
3,  speaking  on  this  subject  says, 
^  these  records,  for  that  they  con- 
tsin  great  and  hidden  treasure,  are 
^uthfiilly  and  safely  kept,  (as  they 
well  deserve),  in  the  king's  trea- 
mry.  And  yet  not  so  kept  but 
that  any  subject  may  for  his  nece»- 
saiy  utt  and  benefit  have  access 


Rule  refused  (a). 

thereunto ;  which  was  the  ancient 
law  of  England,  and  so  is  de* 
clared  by  an  act  of  Parliament  in 
46  £ii0.  3,  in  these  words  :— 
Also  the  Commons  pray,  that, 
whereas  records,  and  whatsoever 
is  in  the  King's  Court,  ought  of 
reason  to  remain  there,  for  perpe- 
tual  evidence  and  aid  of  all  parties 
thereto,  and  of  all  those  whom  in 
any  manner  they  reach,  when  they 
have  need;  and  yet  of  late  they  re* 
fose,  in  the  Court  of  our  said  Lord, 
to  make  search  or  exemplification 
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t897. 


Caddt 

BARiX>W. 


of  Any  thing  which  can  fall  in  eyi* 
dence  against  the  King,  or  in  his 
disadvantage  (a).  May  it  please 
(you)  to  ordain  by  statute,  that 
search  and  exemplification  be 
made  for  all  persons  (Jait  as  touts 
genh)  of  whatever  record  touches 
them  in  any  manner,  as  well  as 
that  which  falls  against  the  King 
as  other  persons.  Le  Bxjy  le  voetP 
And  see  3  Inst.  71. 

In    Brangan*s  case,  1  Leach, 
C.  C.   32,  WiOeSf  C.  J.,  is  re- 
ported to  have    said,  ^'that  by 
the    laws   of  this   realm,  every 
prisoner,  upon  his  acquittal,  has 
an  undoubted  right  and  title  to  a 
copy  of  the  record,  for  any  use 
which  he  may  think  fit  to  make  of 
It;   and,  that,  after  demand,  the 
proper  officer  may  be  punished  for 
refusing    to  make  out  a    copy/' 
The  first   restriction  of  this  ge- 
neral right  appears  to  have  been 
imposed  by  an  order  made  by 
some   of  the   Judges,  (the    first 
who  are  recorded  to  have  ref^ed 
to  seal  a  bill  of  exceptions  in  cri- 
minal cases,)  for  the  regulation  of 
the  Old  Bailey  Sessions,  (Direc- 
tions  for    Justices     at   the    Old 
Bailey,  prefixed  to  Kelyng's  Rep. 
p.  3,  order.  3),   in  the  reign  of 
Car.  2,  by  which  it  was  ordered, 
'^  that  no  copies  of  any  indictment 
for  felony  be  given  without  special 
order,  upon  motion  made  in  open 
Court,  at  the  general  gaol  deli- 
very; for  the  late  frequency  of 
actioDS  against  prosecutors,  which 
cannot  be  without  copies  of  the 
indictment,  deterreth  people  from 


prosecuting  for  the  king  upon  just 
occasions."   It  has,  however,  been 
detided,   in  a  case  argued  long 
subsequent  to  that  of  Jordan  v. 
Lewis,  2  Stra.  1122,  namely,  in 
Legatt  y.  Tollerveyy  14  East,  302, 
that  the   formalities  specified  in 
that  order,  are  not  absolutely  ne- 
cessary for  the  reception  in  evi- 
dence of  a  copy  of  «an  indict- 
ment.     There,    the  plainti£^   in 
an  action    for   a  malicious  pro- 
secution, produced,  by  means  of 
the  clerk  of  the  court  of  quarter 
sessions,  before  which  the  indict- 
ment had    been   tried,    a   copy, 
which   was  rejected  for  want  of 
'  an  order,  and  the   plaintiff  nmi- 
suited.    The  Court  of  K.  B.  w« 
of  opinion  that  the  evidence  ought 
to  have  been  received,  and    set 
aside  Hie    nonsuit ;    and    Lord 
Ellenborough,  C.  J.,  said  ^  It  is 
very  clear  that  it  is  the  duty  of  the 
officer  charged  with  the  custody  of 
the  records  of  the  Court,  not  to 
produce  a  record  but  upon  coift- 
petent  authority,  which  at  the  Old 
Bailey  is  obtained  upon  applica- 
tion to  the  court,  pursuant  to  the 
order    that    has  ^long    prevailed 
there ;   and  with  respect  to  the 
general  records  of  the  realm,  upon 
application  to  the    Attomey-Oe- 
neral.      But   if  the  officer,  even 
without  authority,  shall  have  given 
a  copy  of  a  record,  or  product 
the  orighial,  and  that  is  properly 
proved  in  evidence,  I  cannot  say 
that  such   evidence   shall  not  be 
received.      He    may    incur  the 
penalty  of  his   contempt  of  the 


(it)  The  woidt  of  Lord  Coke  are, 
"  Etjade  wtvell  rrfusent  en  la  court 
nostre  dit  Mtfn'  de  terche  <m  evidence 
eneountr*  leKoy  cu  ditadvantage  de 
iy."  But  tkis  is  manifestly  a  mista^ 
•f  the  printer  or  transcriber.  In  the 
Parliament  Rolls  it  stands  thus:— 


"  Et  ja  de  ntnet  rrfusent  in  ia  easdt 
nostre  dit  teign*  de  sercke  ou  exempli^ 
cation  faire  des  nulles  riens  que  puna 
chier  en  evidence  encontr*  le  Roi  ou  des- 
avantage  de  iy."  3  Rot.  Pari.  (46 
Edw.  S),  fo.  814.  See  also  10  Ridi- 
nington's  Statutes,  Appendix,  45. 
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eootty  and  may  b^  war^,  at  the 
dmey  of  bis  peril  in  so  doing ;  and 
a  discreet  officer  placed  in  such  a 
situation  would,  before  he  pio- 
dttced  the  lecord,  or  gave  a  copy 
of  it,  apply  to  the  Court,  and  state 
the  circumstances;  and  it  cannot 
be  doubted,  that  he  would  be 
sared  harmless  in  doing  what, 
after  audi  disdoanie,  the  court 
should  order  him  to  do.  But 
stiU  I  cannot  help  thinking,  that 


the  rule  laid  down  by  Lord 
Justice  Lee,  in  the  case  of  Jordan 
y.  Lewiiy  2  Stra.  1122,  is  the  cor<- 
rect  rule.  The  order  made  at 
the  Old  Bailey  was  there  read 
by  way  of  objection  to  the  6vi«> 
dence  offered,  but  the  Chief  Jus- 
tice in  that  case  said,  that  he 
could  not  refuse  to  let  the  plaintiff 
read  the  copy  of  the  indictment 
though  obtained  without  any  order 
of  the  Court  for  that  purpose." 


CLBKBitT  V.  FisHBRy  in  Effor. 

1  HE  first  count  of  the  declaratioa  stated^  that  Ihhtr,     A  declara- 
the  plaintiff  below,  was  a  married  man,  the  father  of  eight  t^,  T^^x 
children:    that  one  John  Joseph  Stockdale  had  printed  **pwhlisheda 

.  -   .     .  .  lalse,  scanda- 

and  published  of  and  concermng  plaintiff,  a  certain  false,  lous,  mali- 
8cc.,  libel,  containing  amongst  other  things,  the  ^Edse,  fo^ato*^ I'b^ 
&c.,  matter  following,  of  and  concerning  the  said  plain-  of  and  con- 
tiff.     The  declaration  then  went  on  to  set  out  a  libel  ^^otS"  con- 
upon  the  plaintiff,  purporting  to  be  written  by  one  iior-  taining 
rieite    Wikon,  in  which  the  plaintiff  is  charged  with  things^fthe 
''  making  loYa  to  several  women  at  the  same  time,  although  ^^>  scandar 
he  is  a  married  man,''  and  is  called  ''a  dirty  Devonshire  cious,defama- 
lawyer,''  and  "  a  wretch/'    The  declaration  then  stated,  \i^{^^^f 
that  i^isAfr  impleaded  Stockdale,  for  the  printing  and  pub-  matter,  foi- 
Ushing  of  such  Ubel;  that  Stockdale  pleaded  not  guUty,  Ky^'!?^  " 
and  that  a  verdict  was  found  for  the  plaintiff  Fisher,  *»^»  f<>'  °ot 
damages  700/;  that  Clement  contriving  to  injure,   &c.  tuch  libellous 
Fisher,  and  to  cause  it  to  be  believed  that  he  had  been  »»«{^was"of 

,  .  .  and  concern- 

guilty  of  the  misconduct  thereby  imputed  to  him,  and  that  ingthe  plain- 
he,  being  suoh  husband  and  father,  was  an  abandoned  Jj^^  ^oiSs  set 
and  profligate  man,  and  had  been,  and  was  frequently  out  distinctly^ 

,    .      .    .  .  J     .  1  -.  . -1     point  to  the 

engaged  m  mtngues    and    immoral    connections  with  plaintiff,  or 

that  applica-  ' 
tion  is  given  to  them  by  an  innuendo* 
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1837.        females,  did  print  and  publish,  8cc.    The  first  connt  then 
qT^JT^y      proceeded  to  set  out  a  libel  published  by  defendant  below, 
V.  upon  which  nothing  turned  upon  the  argument  of  the 

"****  writ  of  error.  The  second  count  stated,  that  the  de- 
fendant contriving,  8cc.,  did  print  and  publish  of  and 
concerning  the  said  plaintifi*,  and  of  and  concerning  the 
Sftid  first  mentioned  libel,  and  of  and  concerning  the  said 
verdict,  a  certain  other  false,  &c.,  libel,  containing 
therein,  amongst  other  things,  the  false,  scandalous,  mali- 
cious, defamatory,  and  libellous  matter,  following  (a), 
that  is  to  say.  The  declaration  then  proceeded  to  set 
out  some  doggrel  lines,  entitled  ^'  St — ckd — le  and  Har- 
riette  W — h — w,  a  London  Eclogue."  These  lines  repre- 
sented a  conv.ersation  between  Stockdale  and  Harriette 
Wilson,  designated  throughout  by  the  above  imperfect 
words,  respecting  the  publications  of  the  latter.  The 
parts  which  were  supposed  to  relate  to  the  plaintiff 
Fisher,  were  these — "  With  recent  verdicts  out  of  tune.  To 
Fisher  (thereby  meaning  the  said  plaintiff),  JB/ore,  large 
sums  were  given,  to  one  three  hundred,  toother  seven. 
Much  St — ckd — le  feared  lest  such  a  sample,  make  others 
follow  the  example.  Stockdale.  Twould  be  too  hard  to 
pay  for  truth. — Harriette.  But  truth  has  a  far  keener 
tooth  than  falsehood,  for  we  may  despise  what  we  all 
know  a  pack  of  lies.  I  wrote  what  was  liot  only  new» 
but  also  in  its  substance, — (thereby  meaning  in  its 
substance,  true).'' 

To  this  declaration  Clement  pleaded  not  guilty,  and 
upon  the  trial  before  Best,  C.  J.,  at  the  sittings  at  Guild- 
hall, after  last  Michaelmas  term  (6),  a  general  verdict 
was  found  for  the  plaintiff,  damages,  30/.  Judgment 
was  given  for  these  damages,  and  also  for  77/.  10s.  costs. 
The   errors  assigned  were.       1st.    The  insufficiency 

(a)  The  words   ^  of  and  con-  (h)  Counsel    for  the  plaintifi^ 

ceming  the  plaintiff,"  which  had  WUde,  Seijt^  and  Mtuming  ;  for 

stood  in  the  special  pleader's  draft,  the  defendant,  Taddy,  Seijt,  and 

were  here  accidentally  omitted.  Flatt. 
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of  the  declaration.     2d.  That  the  alleged  false,  Acl,        *^^- 
matters  set  forth  in  the  first  and  second  connts  of  the     Clsmbkt 
declaration,  and  for  the  said  Clemenfs,  printing  and  pub-  ^' 

Eshing  of  which,  Fisher  has  in  those  counts  respectively 
complained  against  dement,  are  not  described  in  those 
connts  or  either  of  them,  as  scandalous,  defamatory,  and 
libellous,  of  and  concerning  Fisher.    3d.  That  the  al- 
leged false,  8cc.,  matters  in  the  several  counts  of  the  said 
declaration  set  forth,  and  described  as  having  been  con- 
tained in  the  alleged  libels,  with  the  printing  and  publi- 
cation whereof  said  Fisher  had  in  those  counts  charged  the    , 
said  Clement,  do  not  appear  in  or  by  those  countd,  or 
any  or  either  of  them,  to  be  scandalous,  defamatory,  or 
libellous,  of  and  concerning  the  said  Fisher.    4th,  That 
it  does  not  appear,  in  or  by  the  said  declaration,  that  the 
aaid  Clement  did,  at  any  time,  print  or  publish  any  spe- 
cific matter  which  by  the  law  of  the  land  could  bedeemeil 
scandalous,  defamatory,  or  libellous,  of  or  concerning  the 
•aid  Fisher.    6th.  That  it  does  not  appear  in  or  by  the  said 
record,  that  the  said  Clement  .was  guilty  of  any  wrongful 
act  towards,  i^inst,  or  as  regards  the  said  Fisher,  the 
oonunission  of  which  by  the  said  Clement  could  have 
entitled  the  saidf»5Aer,bythe  law  of  the  land,  to  maintain 
an  action  fourecovery  of  damages  against  the  said  Clements 
6th.  That  judgment  ought  to  have  been  given  for  the 
defendant  below. — Joinder  in  error. 

Piatt,  for  the  plaintiff  in  error.  It  is  sufficient  to  shew 
that  one  of  the  counts  of  this  declaration  is  bad.  In  the 
second  count,  the  libellous  matter  is  not  alleged  to  have 
been  published  of  and  concerning  the  plaintiff.  In  Rex 
V.  JlfarMfeit(a),  judgment  was  arrested  for  want  of  an  aver- 
ment, that  the  libel  was  published  of  and  concerning  the 
plaintiff.  [Lord  TerUtrden,  C.  J.  That  was  the  case  of  an 
indictment].  In  Wright  v.  Clements  (6),  a  declaration 
stating  that  the  defendant  published  of  and  concerning  the 

(a)  4  M.  &  S.  Ui,post,  287.  (6)  3  B.  &  A.  503. 
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^^'  plaintiff^  a  libel  coDtaimng  amongst  other  thingSy  certain 
CiMimn  ^^^f  scandalous,  malicioug,  and  defamatory  words,  of  and 
coBceming  the  said  plaiati£Py  in  9ub$tance  aa  follows,  that, 
is  to  say,  was.  held  bad  in  arrest  of  judgment.  S^Bajfley^  J. 
H^re  the  first  libel  is  stated  at  length].  What  is  called  the 
first  libel  oonyeys  no  imputa44oa  against  the  plaintiff.  He 
is  called  a.  provincial  Adonis,  a  six  feet  high,  black  eyed^ 
Devonshire  attorney.  The  doggrel  lines  which  the  de^ 
fendant  pablisbed  were  meant  as  an  attack  upon  StochdtiW 
and  Harrktie  Wilson,  but  do  not  affect  the  plaintiff. 


'lyContrcL  The  libel  published  by  Stocfcdale,. 
contained  &  gross  attack  upon  the  plaintiff's  moral  charac- 
ter^ and  the  second  publication  by  the  defendant,  ayerring 
the  truth  of  the  ibfmer  libel,  is  equally  defamatory  of  the. 
plaintiff..  In  Rex  ▼•  Marsden;  it  was  not  averred  that  the. 
libel  was  so  published,  and  the  omission  to  repeat  thes^ 
words  in  setting  out  the  libellous  matter  k  cured  l^  thci 
verdict.  Here  ihe  matter  published  by  the  de£^dant|^ 
and  forming  part  of  a  libel,  of  and  concerning  the  plain- 
tiff, either  contained  a  charge  against  the  plaintiff,  oi^ 

•  against  somte  other  person,  or  was  no  libel  at  all.  '  Upoa 
the  two  latter  suppositions,  i^  cannot  be  intended  that 
any  damages  were  given  by  the  jury  in  respect  of  ihi| 
count.  But  the  principle  upon  which  judgment  is 
arrested  after  a  general  verdict,  where  there  is  a  ba4 
count,  is,  that  the  jury  must  be  taken  to  have  given 
something  in  respect  of  the  bad  count.  Supposing  this 
rule  to  apply  to  a  case  where  the  objection  to  the  count| 
is,  not  that  the  count  discloses  an  insufficient  ground  of 
complaint  subsisting  in  the  plaintiff,  but  that  the  plain-* 
tiff  is  not  sufficiently  connected  with  the  injury,  the 
jury  cannot  be  presumed  to  have  given  damages  ii| 

^«  respect  of  this  count,  without  its  being  proved  to  the 
satisfaction  of  the  learned  Judge  who  tried  the  causCji 
that  the  libellous  matter  was  published  of  and  concerning 
the  plaintiff.    The  rule  is,  that  the  omission  of  any  cir- 
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nioifttenee  without  proof  of  which  at  the  trial  it  k 
impossible  to  sapport  the  actioD,  is -aided  by  verdict;  and 
he  referred  to  the  cases  collected  by  Mr.  Serjeant  Williaim, 
in  his  note  {a),  to  Siennel  t.  Hogg.   In  Skinner  v.  Gunton 


(a)  1  Wms-Saund.  238|n.  1. 
Ballr.  MarthaU,    Cro.    Car. 
497;     die      declaration    stated, 
that  detedant  had  sold  plaintiff 
all  the  (one  growing  upon  siieh 
land,  to  be  taken  before  Michael- 
mas  16S5,    without  disturbance, 
and  thai  defendant  had  disturbed 
plaintiff;  without  saying,  **  before 
Michaelmas."    After  yerdict  and 
judgment,  it  was  assigned  for  error, 
that  the  disturbance  was  not  alleged 
to  be  before  Michaelmas.    **  But 
all  the  Court  resolved  that  this  is 
no  cause  of  error ;  for  being  after 
verdicty  it  is  intended  that  it  was 
within  the  time,  the  defendant  hav- 
ing pleaded  non  assumpsit,  and 
the  cause  of  the  damage  appearing 
at  the  trial,  oihenoi$e  there  had 
hee»  no  came  to  have  damagei.** 
Hitikmi  T.  Stevens,    Sir  Tho. 
Raym.  487;   debt   for   rent  by 
assignee    of    reversion    without 
alleging  attommf^t.    **  And  resol- 
ved good  enough  without  it,  after 
U9erdici;  for  it  is  apparent,  that 
if  the  plaintiff  had  not  given  the 
attornment  in  evidence,  he  must 
have  been  nonsuited."    In  the  re- 
port of  this  case,  in  2  Show.  233, 
it  is  said,  a  rule  was  taken  and 
agreed  by  all  the  Court,  that  in 
any    case   where    any   thing    is 
ooiitted  in  a  declaration,  though 
it  be  matter  of  tub$tance,  if  it  be 
sof^h  as  without  proving  it  at  the 
trial,  the  plaintiff  could  not  have 
had  a  verdict,  and  there  be  a  ver- 
dict for  the  plaintiff,  such  omis- 
sion shall  not  arrest  the  judgment. 
MonmngUm   v.     WUUam,     1 


Ventr.  109,  Avowant  made  title 
by  grant  in  indenture  of  bargain 
and  sale,  without  stating  a  consi- 
deration in  money.  Issue  on  the 
grant  found  for  the  avowant ''  The 
Court  held  the  pleading  good 
after  verdict ;  and  it  shall  be  in- 
tended that  evidence  was  given  of 
money  paid.''  1  Levinz,  308, 
Manmngton  v«  GuiUims,  S.  C. 

AUtonY.Buteough,CBithew,  304. 
Debt  for  the  treble  value  of  tithes, 
without  alieging  that  defendant  had 
made  no  agreement  for  the  tithes. 
Held:  ''that  the  declaration  was 
ill,  for  the  reason  n^a,  if  it  had 
been  upon  a  demurrer;  but  that 
this  was  helped  by  the  verdict* 
for  if  there  had  been  any  agreement 
proved  at  the  trialythe  plaintiff  would 
not  have  obtained  a  verdict. 

Gostwick  V.  — — ,  1  Sid.  423. 
Debt  for  rent  of  the  third  year,  up- 
on a  demise  from  year  to  year,  with- 
out averring  continuance  t>f  posses- 
sion ;  aided  after  verdict, 

Anon.,2  Lord  Raym.lOGO,  Decla- 
ration, that  in  consideration,  plain- 
tiff had  promised  defendant  to  buy 
up  all  the  plums  he  could  and  de- 
liver them  to  him,  defendant  un- 
dertook to  pay  plaintiff  so  much 
per  hundred.  Averment,  that 
plaintiff  bought  and  tendered  to 
defendant  so  many  plums,  which 
defendant  refosed  to  accept.  Ob- 
jected, that  plaintiff  had  not 
averred  that  the  plums  he  ten- 
dered were  all  he  bought,  or  could 
buy ;  but  to  that  it  was  answered 
and  resolved,  that  that  was  now 
cored  by  the  yerdict;  for  unless 
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tatr.        and  others  (a)»  which  yrai 
fi^^y.*     maliciously  to  procure  the 

EltSBM.  ^  ptonUiff  had  pwed  that  thae 
igireaU  he  bougii  or  amid  bujf,  U 
would  have  paaed  agamtt  him  for 
not  proving  tht  performance  of  the 
condition^  Sir  J.  Holt,  567»  S.C. 
In  Wickerr*  ^Torrtf,  menor,  the 
declaration^  which  was  in  debt  for 
an  amerciament  in  a  court  leet, 
omitted  to  state  that  the  defendant 
was  a  resiant  within  ihe  manor  at 
the  tine  of  the  presentment  of  the 
ofibnce,  or  the  setting  of  the  amer- 
ciaments— ''  We  are  of  opinion  it  is 
cured  by  the  yerdict;  because  it 
must  hare  been  prored  at  the 
trial,  that  defendant  was  an  inha* 
bitant  at  the  time  of  the  amercia- 
ment, otherwise  the  amerciament 
was  coram  non  judke^  and  there- 
fere  Toid,  and  consequently  the 
jury  could  not  haye  found  that  there 
was  any  debt  at  all." 
••  Clark  y.  King,  3  T.  R.  147. 
Plea,  that  A,  C,  and  all  tiiose 
whose  estate,  &c.,  have  had,  and 
used,  and  have  been  accustomed 
to  ha? e^  and  are,  and  of  rights 
ought,  &c.,  common  of  pasture, 
OB,  &oV^  without  alleging  an  im- 
memorial right: — Held  sufficient 
after  verdict ;  the  Court  saying,  **  It 
states  a  right  of  common  in  all 
those  who  have  taken  that  estate ; 
and  unless  a  prescription  had  been 
proved,  the  plaintiff  would  not  have 
obtained  a  yerdict." 

In  Mackmurdo  y.  Smith,  7  "f .  R. 
518,  the  omission  of  an  averment  in 
a  declaration  for  pirating  a  pattern 
•  for  printing  calico,  /'  that  the  day 
of  the  first  publishing  of  the  pat- 
tern was  printed  at  each  end  of 
the  piece  of  calico,'*  as  required  by 


an  action  for  a   conspiracy, 
plaintiff  to  be  held  to  bail, 

the  statute,  was  Md  to  be  aided 
by  yeidlct. 

In  Spieree  y.  PoHkni,  1  T.  R* 
145,   BnUer,  J.,   states  the  tuk 
thus:     ''After  yerdict,  notimig 
IS    to  be   presumed    but    what 
is  expressly  stated  in  the  dedsr 
ration,  or  what  is  necessarily  im- 
plied from  those  &cts  which  are 
stated — as  where  a  feoffinent  U 
pleaded  without  livery,  a  liyeiy  is 
always  implied,  because  it  makes 
a  necessary  part  of  a  feoffinent. 
I  know  of  no  decision  against  iStad 
rule."    By  ''what  is  necesiarilf 
implied,"  the  learned  Judge  probft* 
bly  meant  the  same  with  that  which, 
in  the  former  cases,  is  de^gafted 
as  "  that  without  preying  which 
the  plaintiff  could  not  haye  had  a 
yerdict ;"  but  in  the  particular  in- 
stance put,  it  appears  that  the  ob- 
jection could  not  have  been  sup- 
ported   upon   special  demurreff 
for    in    ITtrockmorton   y.    Dracjf, 
Plowd.  149,  b,  it  is  said,  "Uyery 
$hall  not  be  pleaded  where  a  man 
.  makes  a  lease  for  Kfe,  or  a  gift  in 
tail  or  in  fee,  but  shall  be  intended' 
to  be  made."    So,  Co.  Litt«  303  b. 
And  see  Ward  y.  Harris,  2  Bos. 
&  Pul.  265 ;     P^fpet  y«  Heam, 
5  B.  &  A.  634  ;  1  D.&R.266. 
In  cases  where  the  jury  find  a 
yerdict  not  warranted  by  the  eyi- 
dence,  and  an  application  for  a 
new  trial  has  either  been    neg- 
lected to  be  made,  or  has  been 
made  without  success,    this  rule 
may    occasion   hardship.     Thus, 
in    Rex  y.    Episcopum   Uamhffl 
%  Stra.  1005,  the  Court  held,  that 
in  quare  impedit  by  the  crown. 


(a)  1  Saund.  228 
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the  waiit  of  an  avernienf  that  the  first  suit  was  terminatedf^ 
was  held  to  be  cured  by  verdict.  That  was  a  irerf 
strong  case,  for  it  is  conceivable  that  the  jury  may  have 
found  the  defendants  guilty^  without  proof  of  a  legal  ter^ 
mination  of  the  first  action.  In  Stennel  v.  Hogg  {b),  a' 
verdict  finding  a  prescriptive  right  of  common/  waiE^ 
held  to  cure  the  omission  of  an  averment,  that  the  cattle 
were  on  the  land  in  which  the  common  was  claimed, 
or  that  they  were  levant  and  couchant  on  the  land  fd 
which  the  common  was  appurtenant.  InRex  v.  Marsden  (c) 
there  was  no  allegation  that  the  libel  itself  was  '^  of  and 
concerning  the  prosecutor.''  Besides  which,  that  Was  tt 
criminal  proceeding.  In  Dalby  v.  Hirst  (d),  the  rule 
as  to  the  efiect  of  a  verdict  in  curing  omissions,  is  laid 
down  very  clearly. 

Plati,  in  reply,  again  adverted  to  Rex  v.  Marsden  (c). 

Cur.  adv.  vult. 

Lord  Tenterden,  C.  J.,  now  delivered  the  judgment 
of  the  Court  This  is  an  action  for  a  libel.  The  second 
oount  proceeds  thus.  ^'And  the  said  plaintiff*  further 
aaith,  that  the  said  defendant,  further  contriving  and  in- 
tending as  ai^resaid,  heretofore,  to  wit,  on,  &c.,  at,  &c., 
fdsely,  wickedly,  and  maliciously  did  print  and  publish, 
and  cause  and  procure  to  be  printed  and  pubUshed,  of  and 


28» 


1887^ 


%   presentation  must  be  alleged, 

and   that  a  commendam  retinerCf 

does  not  amount  to  a  presentation ; 

but  that  when  the  jury  find  that 

the  king  i»  seised  in  fee  ti^  de  uno 

grono,  the  want  of  an  allegation 

of  a  presentation  is  cured ;  as  after 

such  a  verdict  il  most  be  pre- 

somed  that  a    presentation   was 

proved.    The  Court,  accordingly, 

affirmed   the  judgment  for   the 

prowDjk  by  whom  the  entire  right 

of  presentation  has  been  ever  since 


exercised,  although  by  the  hriefo 
in  the  camej  still  extant^  and  by  the 
presentations  themselves,  it  appears 
that  no  other  presentation  than  a 
commendam  retUiere  was,  or  could 
have  been,  proved  in  respect  of 
that  turn.  Upon  the  right  of  th6 
cEown  to  the  other  alternate  presen* 
tation,  there  was  no  question. 

(6)  1  Saund.  220,  226. 

(c)  4  M.  &  S.  184 ;  Anle^  283. 

id)  1  Brpd.  &  Bingh.  224,  9, 
238 ;  3  J.  B.  Moore,  536,  S.  C. 
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1837.  oonceming  the  said  first  mentioned  libel,  and  of  and 
J^'^'^'  concerning  the  said  verdict,  a  certain  other  false,  scan- 
ts, dalous,  malicious,  and  defamatory  libel,  containing 
amongst  other  things,  the  false,  scandalous,  malicioos, 
defamatory,  and  libellous  matter  following,  that  is  to 
say,"  without  ayerring  that  the  part  of  the  libel  set 
out  was  ^'of  and  concerning  the  plaintiff/'  This  form  would 
not  have  been  necessary  if  there  had  been  any  innuendo 
in  setting  out  the  libel,  applying  any  thing  therein  men- 
tioned to  the  plaintiff,  or  to  the  former  libel,  or  if  upon 
perusal  of  the  matter  set  out,  it  manifestly  appeared  that 
the  matter  applied  to  the  plaintiff.  But  upon  the  matter 
set  out,  it  appears  quite  impossible  for  the  Court,  on 
reading  that  matter,  to  see  that  the  libel  is  of  and  con* 
cerning  the  plaintiff.  The  judgment,  therefore,  must  be 
reversed,  and  a  venire  de  novo  awarded. 

Venire  de  novo  (a). 

(a)  And  see  Cook  v.  Cox,  3  M.  &S.  110. 


Howes  v.  Ball. 

4 

met?  Ken  TrOVER,  for  a  stage  coach.  Plea,  not  guilty.  At  the 
veDdorand       trial  before  Abbott,  C.  J.,  at  the  London  adjourned  sit- 

chaite?  Aat  **^S®  ^^^  ^^^  Hilary  term  (6),  the  case  proved  on  the  part 
the  former  of  the  plaintiff,  was  this.  The  plaintiff  was  the  widow  of 
the  possession  John  Howes,  a  stage  coach  proprietor,  who  purchased  the 

if  the  price  ^oach  in  question  of  the  defendant  in  April,  1826,  and 
be  not  duly  ^  . 

paid,  is  a  used  it  in  his  business  down  to  the  time  of  his  death, 

u^'St'''"^  in  September,  1826.    After  his  death,  the  plaintiff  had 

binding  on  carried  on  the  business,  and  used  the  coach,  as  before. 

persoMl  re-!  '^^^  defendant  had  done  some  repairs  to  the  coach,  both 

presentotive  before  and  since  the  death  of  Howes,  for  which  it  did  not 
of  vendee. 

(b)  Counsel  for  the    plaintiff,      the  defendant,  Gtimr^  and  Cftt^. 

Scarlftt  and  R.  F.  Richards ;  for 
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appear  tiiat  he  had  been  paid.     In  Noyember,  1826,  the        1827.  ^ 
eoach  requiring  a  new  set  of  wheels,  they  were  prepared      ^Howm 
by  the  defendant^  and  the  coach  was  driven  to  his  yard  v. 

by  the  plaintiff's  servant,  for  the  purpose  of  having  the 
new  wheels  put  on.    The  defendant  desired  the  plaintiff's 
servant  to  drive  the  coach  up  the  yard,  and  to  take  off 
the  horses,  and  the  wheels  should  be  changed  imme- 
diately ;  but  upon  that  being  done,  he  declined  putting  on 
the  new  wheels,  and  detained  the  coach,  saying,  that  he 
would  not  let  it  go  off  his  premises  any  more  till  it  was 
paid  for.    There  was  no  proof  that  the  amount  of  the 
defendant's  claim,  for  repairs  done  to  the  coach  had  been 
tendered  to  him,  nor  of  any  formal  demand  of  the  deli- 
very of  the  coach ;  and  it  was  thereupon  contended  for  the 
defendant  that  the  plaintiff  must  be  nonsuited.     The 
Lord  Chief  Justice,  however,  declined  directing  a  nonsuit, 
and   the  following  defence  was  then  set  up.     First,  an 
agreement  between  the  plaintiff's  deceased  husband  and 
the  defendant,  in  the  following  terms  was  proved  and 
read* 

'^  London.  This  agreement  between  John  Howes, 
coach-proprietor,  of  the  one  part,  and  Thomas  Ballj  coach- 
maker,  of  the  other  part,  sheweth,  that  I,  the  said  John 
HoweM  do  hereby  agree  to  giye  the  said  Thomas  Ball  th^ 
sum  of  100/.  for  a  new  stage  coach,  payment  of  which  to 
give  the  said  Thomas  Ball  four  bills  of  25/.  each,  and 
further,  I,  the, said  John  Howes  do  agree  that  the  said 
Thomas  Ball  do  have  and  hold  a  claim  on  the  said  coach 
umtil  the  debt  be  duly  paidJ^  Signed  by  the  parties. 
Witnessed  by  "  JB.  Talbot:'    Dated  26th  April,  1826. 

It  was  further  proved  that  four  bills  of  exchange,  for 
26/.  each,  dated  8th  July,  1826,  at  three,  six,  nine,  and      ^ 
twelve  months'  date,  drawn  by  the  defendant  upon  and 
accepted  by  Mr.  Howes,  were  given  to  the  defendant — 
that  the  first  which  became  due  11th  October,  1826,  was 

VOL.  I.  U 
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duly  presented  for  payment  and  dishonoared-i— and  that 
the  defendant  had  done  repairs  to  the  coach,  in  the  life* 
time  of  Mr.  Howes  to  the  amount  of  5/.  2s.  4d*f  and  since 
his  death  to  the  amount  of  1/.  \2s.,  for  which  he  had  not 
been  paid.  Upon  this  evidence  it  was  Contended  that 
the  defendant  had  a  lien  upon  the  coach,  wlucfa  justified 
his  detaining  it  in  the  manner  above  described.  The 
Lord  Chief  Justice  declined  giving  any  immiediate  opi- 
nion upon  the  effect  of  the  agreement,  but  reserved  the 
point ;  and  the^plaintiff,  under  his  lordship's  direction,  had 
a  verdict  for  the  value  of  the  coach,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit.  In  Easter  term 
last,  a  rule  nisi  was  obtained  accordingly,  against  which 

Scarlett,  A.  O.,  and  R.  V.  Richards,  shewed  cuUM^ 
There  is  no  ground  for  disturbing  this  verdict.  The  two 
questions  arising  upon  the  agreement,  seem  to  be  these. 
First,  whether  the  legal  effect  of  the  agreem^t  was  to 
give  the  defendant  a  lien  upon  the  coach,  such  as  entitled 
him  to  resume  the  possession  of  it  at  the  time  he  -did ; 
and  secondly,  whether,  even  if  that  be  its  legal  effect,  the 
defendant  can  be  allowed  to  retain  a  possession  which  he 
has  resumed  by  practising  a  gross  and  deliberatef  fraud. 
It  is  submitted  that  neither  of  these  questions  can  be 
answered  in  the  a£Srmative.  First,  in  order  to  ascertain 
the  legal  effect  of  the  agreement,  its  language  must  be 
considered^  The  right  which,  in  words,  it  confers  upon 
the  defendant  is  to  ^^  have  and  hold  a  claim  upon  the 
coach  until  the  debt  be  duly  paid."  Under  that  special 
agreement  the  defendant,  perhaps,  might  have  insisted 
upon  keeping  the  coach  in  his  own  possession,  without 
ever  delivering  it  to  Howes^  until  the  whole  of  the 
purchase  money  was  paid ;  but  it  certainly  could  not 
give  him  the  right,  having  once  parted  with  the  pos- 
session of  the  coach,  to  resume  it  from  time  to  time  as 
interest  or  caprice  might  dictate.  The  coach  was  sold 
upon  credit ;   and   a   sale  upon  credit  is  utterly  incon- 
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■istoit  with  the  idea  of  the  vendor  retaining  a  lien  up<m 

the  goods  sold :  so  thi^t,  but  for  the  special  agreement  the 

defendant  would  have  been  bound  to  deliver  the  coach  in 

the  first  instance,  whether  any  part  of  the  purchase 

money  vras  paid  or  not.      It  seems  very  questionable 

whether  such  an   agreement,  would  hind  the  personal 

representative  of  the  party.    A  lien  implies  that  the  pixH 

perty  remains  in  the  hands  of  the  party  insisting  on  the 

Hen.     It  will  be  contended  on  the  other  sid^  tMt  tb^ 

defendant^i  original  lien,  though  waived  by  the  delivery 

of  the  coach  to  HoweSf  yet  revived  upon  the  first  bill 

becoming  due  and  being  dishonoured  ;  but  the  argument, 

thoogh  specious,  is  not  sound ;   because  the  original  lien 

was  not  a  r%ht  to  keep  the  coach  till  the  first  bill  was 

paid,  (though  if  it  had  been,  it  was  waived  by  deli* 

very,  and   couhl   not  revive):  but  was  a  right  to  have 

and  hold  a  claim  cm  the  coach  until  the  debt,  that  is 

the  whok  debt,  was  paid ;    and  that  lien  having  beeit 

waived  by  delivery  could  not  revive,  at  least  until  the 

period  for  the  payment  of  the  whole  debt  had  airived, 

that  is,  imtil  the  last  of  the  four  bills  had  become  due 

and  had  been  dishonoured  (n),  of  which  <Mily  one  had  be* 

come  due.  Is  the  defendant  to  takeback  the  property' and 

liold  it  till  all-the  bills  become  due  ?  Or  is  the  lien  to  revived 

every  three  months?      Secondly,  even  if  tibe  defendant 

Ikad  such  a  reviving  lien,  as  gave  him  a  right  to  reisume 

the  possession  of  the  <(oach  aft^r  having  once  delivered  it, 

still  he  cannot  enforce  that  right  by  means  of  falsehood 
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(a)  A,  having  repaired  a  car- 
Hag^  for  B.y  ikliowed  bim  to  take 
it  away  from  time  to  time:  A, 
cannot  afterwards  detain  the  car- 
riage for  the  amount  of  the  re- 
pairs; nor  upon  a  claim  for 
itandage,  witfiottt  a^  expresa  con- 
tract to  pa^r  forstandage,  or  unless 
the  owner  left  it  upon  the  pre- 
mises beyond  a  reasonable  time 
dter  'notice.     Hariiey  v.  Hitch' 


cock,  1  Stork.  N.  P.  C.  408.  But 
where  A»  sells  a  carnage  to  B.,  to' 
be  paid  for  partly  by  a  bill  on 
delivery,  and  partly  by  a  bill  at  a 
future  day,  and  B»  neglecting  to 
take  the  carriage.  A,  obtains  a 
yerdict  against  him  for  goods  bar- 
gained and  sold :  A,  has  a  lien 
upon  th6  carriage  until  the  amount 
is  paid.  Houlditch  v.  Daanget, 
2  Stark.  N.  P.  C.  837. 

U2 
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and  fraud  ;  for  a  legal  right  cannot  be  enforced  by  meanif 
of  an  illegal  act.     Maddon  v.  Kempster  (a). 

Gurney  and  Chitty,  contrd.  The  construction  given 
to  the  agreement  by  the  other  side  deprives  it  altogether 
both  of  meaning  and  effect,  and  renders  it  a  mere  nullity. 
The  coach  was  sold  upon  credit,  to  be  paid  for  by  bills  at 
three,  six,  nine,  and  twelve  months'  date.  When  the 
first  bill  became  due  it  was  dishonoured,  and  it  is  not 
pretended  that  one  farthing  of  the  purchase  money  has 
been  paid  even  to  the  present  day.  It  is  admitted  that 
the  defendant  had  so  far  a  lien  upon  the  coach,  that 
he  might  have  detained  it  in  the  first  instance  until 
the  whole  of  the  money  was  paid,  without  delivering 
it  to  Howes  at  all.  But  that  would  not  have  suited 
the  purpose  of  either  party,  and  a  different  arrangement, 
therefore,  was  made.  By  that  arrangement  Hawe$  was 
to  have  possession  of  the  coach  for  the  purpose  of 
using  it  in  his  trade,  and  the  defendant  was  to  '^  have 
and  hold  a  claim  upon  the  coach  until  the  debt  vras 
duly  paid."  What  is  the  fair  meaning  of  those  latter 
words  ?  Clearly  that  whenever  the  due  course  of  pay- 
*ment  was  stopped,  that  is,  whenever  any  one  of  the  four 
bills  was  dishonoured,  the  defendant  should  be  entitled 
to  resume  possession  of  the  coach ;  and  as  the  first  bill 
was  dishonoured,  the  defendant  then  had  a  right  to  take 
the  coach  again  into  his  own  possession.  The  parties  must 
have  intended  the  agreement  to  bear  some  meaning  and 
to  have  some  effect ;  and  unless  this  construction  be 
adopted,  it  has  no  meaning  or  effect;  for  in  no  other  way 


(a)  1  Campb.  \2,  where  it  was 
held  that  a  party  who  has  ob- 
tained possession  by  a  misrepre- 
sentation cannot  set  up  a  lien. 
See  Griffiths  v.  Hyde,  Seiw.  N.  P. 
1388,  7th  ed.,  where  it  is  stated 
to  have  been  laid  down  as  a  ge- 
neral proposition  by  Lavorettce,  J., 


that  a  party  cannot  acquire  a  lien 
by  his  own  wrongful  acL  So, 
goods  delivered  to  a  person  claim- 
ing them  wrongfully,  who  pays 
freight  and  other  charges,  cannot 
be  detained  for  those  expenses 
against  the  rightful  owner.  Lem^ 
priere  v.  PasUi/,  2  T.  R.  485. 
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of  construing  it,  can  it  be  of  the  least  security  or  benefit  to  ^  ^827. 
the  defendant,  for  whose  advantage  it  must  have  been 
designed.  This  agreement  is  not  contrary  to  the  policy 
of  the  law.  It  is  analogous  to  the  power  of  re-entry  in 
leases.  But  then  it  is  said,  that  by  law,  the  defendant's 
original  lien  having  been  waived,  it  could  not  revive.  It 
is  denied,  on  the  part  of  the  defendant,  that  his  lien  was 
waived  ;  but  even  if  it  was,  it  might  still,  under  the  cir- 
cumstances of  this  case,  revive.  H  was  held  in  Levy  v. 
Barnard  (a),  that  though  a  broker  may  have  parted  with 
the  possession  of  a  policy,  still,  if  he  become  repossessed 
of  it,  he  has  a  lien  upon  it  for  the  premiums  which  may 
be  unpaid ;  and  in  Whitehead  v.  Vaughan  (6),  that 
brokers  have  a  general  lien  upon  policies  in  their  hands, 
and  that  if  a  broker  parts  with  the  possession  of  a  policy, 
the.  lien  revives  when  the  policy  comes  again  into  his 
hands.  Then  if  a  once  existing  lien,  having  been  waived, 
may  revive  without  any  agreement  for  that  purpose,  by 
mere  operation  of  law,  d  fortiori,  it  may  revive  by  means 
of  a  special  agreement  for  that  purpose ;  and  there  is 
clearly  such  a  special  agreement  in  this  case.  The  adminis- 
tratrix cannot  stand  in  a  better  situation  than  the  intestate, 
for  as  against  the  party  who  made  this  contract,  the  defend- 
ant would  have  been  entitled  to  take  the  coach.  Then  the 
little  device  or  stratagem  practised  by  the  defendant  in 
this  case,  for  it  does  not  deserve  the  harder  title  of  fraud,  - 
cannot  operate  to  deprive  him  of  his  legal  right.  The 
coach  was  brought  to  his  yard  by  the  plaintiflTs  servant, 
he  did  not  in  the  first  instance  set  about  obtaining  pos- 
session of  it ;  but  finding  it  on  his  premises  he  procures 
the  horses  to  be  taken  off,  and  refuses  to  part  with  the 
coach  until  his  debt  is  paid.  This  he  was  justified  in 
doing,  and  upon  these  grounds  it  is  confidently  sub- 
mitted that  this  rule  for  entering  a  nonsuit  ought  to  be 
made  absolute. 

.   Cur.  adv.  vult. 

(fl)  8   TauDt..  149;    2  J.  B.         (6)  Cooke's  B.  L.  8th  ed.  576. 
Moore,  34. 
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1627.  Lord  Tent^rden,  G.  J,,  now  delivered  th^  judgment 

Howes       ^^  ^^^  Court.    After  adyerting  to  the  leading  &ct6  of  the 
V.  ease,  his  lordship  said,  taking  these  facts  into  our  cobsi- 

deration,  we  think  the  transaction  amounted  to  9,  sal^  and 
ti'anaferred  the  property  in  the  coach  from  J3a//  to  theintesf 
tate  Howes.  Admitting  the  effect  of  the  in&trumettt  to  be  to 
confer  dn  the  defendant  a  licence  to  resume' the.  possesdion 
of  the  coach,  such  licence  must  be  cbnsidered  aa  peirsotiAlf 
and  could  not  avail  against  an  alienee,  of  a  person  to 
whom  the  property  was  transferred  by  operation  of  law^ 
though  such  licence  might  have  been  giv6n  in  evidence^  if 
the  action  had  been  brought  by  the  original  vendee. 


'• '. 


Rule 


iThe  Kino  t;.  The  Inhabitants  of  Denio. 

^  ,wr.,„  This  ^.^^^^.«^^  ^^ 

that  when  his  the  last  Easter  Quarter  Sessions  for  the  county*  of  An- 
apprenticeship  glesey,  when  it  appeared,  that  the  pauper,  being  a  poor 
asked  his  boy  belonging  to  the  parish  of  Llanbeblig,  in  the  county 
'  in^ture*who  ^^  Carnarvon,  was  bound  by  the  overseers  of  the  poor  of 
said  it  was  that  parish,  as  apprentice  to  one  John  Connelly  a  hatter, 
seers  of  the  residing  at  Pwllhely,  in  the  parish  of  Denio,  about  23 
I^rish ;  and  years  ago,  by  an  indenture,  for  seven  years ;  on  which 
cessors  bad  the  pauper  said  he  believed  there  was  a  stamp,  that  it  was 
warched  fjw  signed  and  sealed,  but  that  there  were  no  justices  present 
but  could  not    at  the  time  of  the  signing  and  sealing  of  the  indenture, 

suffident^to"^*  ^'^^  ^^  *^®  pauper  recollect  being  at  any  other  time 
let  in  parol       before  any  justices  respecting  it;  and  there  was  no  evi- 

evidence  01 

the  contents  of  clence  that  the  assent  of  two  justices  had  been  given-, 

the  indenture;  qx  that  the  parish  officers  were   parties  to  the  inden* 

the  master  "^  •  "^ 

being  alive,       ture ;  that  the  indenture  was  then  kept  by  the  said  John 

panaed  ***^     Connell  the  master,  and  the  pauper  never  saw  it  after- 
wards;   that  the  pauper  served   in  Denio,  under  the 


IN    MICHAELMAS    T£JSIM    VIXI.    GEO.    IV.  295 

oidentara  of  apprenticeship,  for  the  whole  temr  of  Beyen        1B27. 
feus;  that  when  the  apprenticeship  expired,  the  pauper     The  Kmo 
Ifiked  his  master  John  Co/mell,  who  was  then  a  rated  «• 

inhabitant  of  the  parish  of  Denio,  but  did  not  reside  or 
pay  taxes  there  when  the  appeal  was  tried,  for  the  in- 
denture, who  said  tiiat  he  had  not  got  it,  but  that  it  was 
with  the  oyeiseers  of  Llanbeblig.  No  other  witnesses 
weie  called,  nor  any  further  evidence  given  respecting  it, 
except  that  the  pre^ient  parish  officers  of  Llanbeblig 
proved  at  the  trial,  that  they  had  searched  among  the 
papers  belonging  to  that  parish  for  the  indenture,  and 
that  it  could  not  be  found ;  and. that  all  the  parish  books 
and  papers  of  about  that  time  were  missing.  The  ap- 
pellant's solicitor  ohjected  to  the  declaration  of  John  Con" 
neU  to  the  pauper,  that  he  had  not  got  the  indenture,  and 
that  it  was  with  the  overseers  of  Llanbeblig,  being  re- 
ceived, and  urged  that  John  Connell  himself  ought  to 
have  been  called  to  prove  that  fact^  but  the  Court  over- 
ruled the  objection,  and  received  the  evidence.  The 
appeUant's  solicitor  contended  that  the  loss  of  the  inden- 
ture had  not  been  sufficiently  proved  or  accounted  for,  to 
let  in  parol  evidence  of  its  contents,  and  that  it  was  incum- 
bent on  the  respondents  to  prove  the  assent  of  two  jus- 
tices to  the  binding  of  the  pauper,  before  he  could  gain  a 
settlement  by  service  under  it.  The  Court  confirmed  the 
order  of  removal,  subject  to  the  opinion  of  the  Court  of 
King's  Bench,  as  to  the  correctness  of  the  conclusion, 
whether  the  declarations  of  John  Connell  to  the  pauper 
were  properly  received  in  evidence ;  whether,  according 
to  the  foregoing  fiicts,  the  loss  of  the  indenture  was  suffi- 
ciently proved,  or  accounted  for,  to  let  in  parol  evidence 
of  its  contents ;  and  whether  it  was  not  incumbent  on 
the  respondents  to  prove  the  assent  of  two  justices  to 
the  binding  of  the  pauper. 

Nolan,  in  support  of  the  order  of  sessions.    There  was 
sufficient  done  in  this  case  to  let  in  parol  evidence  of  the 
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contents  of  the  indenture.  Every  possible  search  waa 
TheKivo  ixiade  for  the  indenture  itself,  for  the  pauper  demanded  it 
of  his  master,  who  informed  him  that  he  had  not  got  it, 
but  that  it  was  in  the  possession  of  the  parish  officers  of 
Llanbeblig ;  and  they  searched  in  the  place,  where  alone 
it  could  be  expected  to  be  found  if  it  was  in  existence, 
and  could  not  find  it.  The  declaration  of  the  Master 
under  such  circumstances,  was  part  of  the  res  gesta,  and 
might  be  fairly  presumed  to  be  true,  because  as  he  was  at 
the  time  a  rated  inhabitant  of  the  parish,  he  was  speaking 
against  his  own  interest.  In  Rex  t.  Mortan  (a),  in  order  to 
establish  a  settlement  by  apprenticeship,  it  was  proved  that 
only  one  part  of  the  indenture  was  executed,  and  that  upon 
application  to  the  pauper,  (who  was  then  ill,  and  died 
soon  afterwards),  to  know  what  had  become  of  it,  he  declar- 
ed, that  when  the  indenture  expired,  it  was  given  to  him, 
and  he  had  burned  it  long  since ;  and  it  was  also  proved, 
that  inquiry  was  made  of  the  executrix  of  the  master, 
who  said  that  she  knew  nothing  about  it :  and  it  was 
held,  that  this  proof  was  sufficient  to  let  in  parol  evidence 
of  the  contents  of  the  indenture.  Now,  if  the  decla- 
ration of  the  executrix  of  the  master  was  admissible  evi- 
dence in  that  case,  d  fortiori  the  declaration  of  the  master 
himself  was  admissible  evidence  in  the  present  case. 

Patteson,  contrd,  was  stopped  by  the  Court. 

Bayley,  J. — I  think  it  impossible  to  support  the  deci- 
sion of  the  sessions  in  this  case.  Rex  v.  Morton  is  very 
distinguishable.  There  the  application  to  the  executrix  of 
the  master  was  made  by  the  parish  officers ;  here  it  was 
made  by  the  pauper.  The  evidence  here  was  mere  hear- 
say; and  it  would  be  contravening  the  first  principles 
of  the  law  of  evidence,  to  hold  it  admissible.  Connell, 
the  master,  who  is  supposed  to  have  given  the  informa- 
tion stated  by  the  pauper,   was  alive  ,•    and  ought  to 

(o)  4  M.  &  S.  48. 
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haye  been  called  to  giye  his  own  account  of  the  tran8ae-<> 
tion.  In  order  to  let  in  parol  evidence  of  the  contents  of 
a  written  instrument,  it  must  be  proved  that  reasonable 
diligence  has  been  used,  and  due  search  made,  to  find  the 
instrument  itself.  That  was  not  proved  in  the  present 
case.  Much  more  was  done  in  Rex  v.  Morton  than  was 
done  here.  Rex  Y.Castleton  (a),  comes  much  nearer  the 
present  case.  There  it  was  proved  that  the  indenture 
was  of  two  parts,  that  one  had  been  destroyed,  and  that 
the  other  had  come  to  the  hands  of  A.  JB.,  who,  when 
asked  for  it,  said  she  could  not  find  it.  But  A.  B.  was 
not  subpoenaed,  and  upon  that  ground  the  evidence  was 
deemed  insufficient.'  Upon  that  authority,  and  upon 
general  principles  (6),  therefore,  I  am  of  opinion  that  the 
order  of  sessions  must  be  quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed. 


(fl)  6  T.  R.  236. 

(6)  If  I  make  a  gift  of  lands  in 
tail,  or  a  lease  for  life  or  for  years, 
80  long  as  the  particular  estate  bas 
continuance,  the  donee  or  lessee  is 
entitled  to  the  custody  of  the  in- 
strument by  which  that  estate  was 
created.  If  my  interest  in  the  con- 
ditions or  covenants  annexed  to  the 
grant  require  that  I  should  have 
the  possession  of  an  instrument, 
by  which  those  conditions  or  cove- 
nants can  be  more  conveniently 
enforced,  I  may  take  a  counter- 
part of  the  indenture  from  the 
donee  or  lessee.  On  the  determi- 
nation of  the  particular  estate,  the 
representatives  of  the  donee  in  tail, 
or  of  the  lessee  for  life,  or  the 
lessee  for  years,  or  his  representa- 
jdves,  are  mere  strangers  to  the 
land,  and  have  no  interest  in  any 
deeds  relating  to  it ;  and  though 
I  have  no  longer  any  interest  in 
the  conditions  or  covenants,  yet 


the  mere  fact  of  my  having  assert- 
ed and  exerdsed  the  power  of  mak- 
ing such  estates,  is  evidence  of  my 
seisin ;  and,'consequently,  the  do- 
cuments in  which  that  evidence  is 
recorded  are  important  muniments 
of  my  title.  The  original  deeds 
creating  the  estate  tail,  or  for  lifo, 
or  for  years,  belong  therefore  to 
me ;  and  I  may  maintain  detinue 
for  them.  Pasch.  38  H,  6,  fo.  24, 
pi.  1.  And  see  Co.  Litt.  47  b,  48  a, 
229  a ;  2  Tho.  Co.  Litt.  227, 41 8 ; 
1  Co.  Rep.  1 ;  13  Vin.  Abr.  Faits 
Z.  In  accordance  with  this  prin- 
ciple, where  the  former  owner  of  an 
advowson  was  alleged  to  have 
granted  the  then  next  presentation, 
which  grant  was  put  in  issue  by  a 
plea  in  quare  impedit,  the  original 
deed  of  grant  not  being  found 
annexed,  as  usual,  to  the  presen- 
tation, it  was  held  that  the  pro- 
per custody^  was  amongst  the  mu- 
niments of  the  party  now  seised  of 


The  Kmo 
Denio. 
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twr. 


Ilie  a^voiwsoii}  and  %«oimteipaMy 
purporting  to  be  executed  by  the 
griantee,  was  held  to  be  admissible 
as  secondary  eridenoft  of  the  grants 
vithout  proving  a  search  «n<mgst 
the  papers  of  the  personal  repr^ 
sentatives  of  the  grantee.  GvUey. 
V.  Bishifp  df  Exeter  and  DtmKng, 
C  P.,  T.  T.  1«27.  In  thai  oaaa^ 
i|o  piofert  of  the  g«wil -afipeait 
to  have  been  oeettmxj*  In  Mich. 
t6  H.  8,  lb.*  9  a,  it  was  said,  by 
Dnukdy  arguendo,  ^  If  I  antseis- 
ed  of  aa  advowson  in  fee^  and  then 
grant  prosimam  advoaUkmem  Ma 
vice,  and  the  grantee  presents,  and 
(he  heir  of  the  grantee  disturbs  me, 
daiming  fee,  and  I  bring  fuore 
unpedit,  and  allege  a  presentation 
and  the  grant  kdc  vke^  I  must 


make  profert  of  the  grant;  because 
that  proves  the  presoitation  to  be 
made  in  my  right,  and  me  to 'be  in 
possession;  Ctttod  Juii  negtHmik 
per  onmeB  juMticiarim;  mad  ihey 
said  thai  the  laiBmaa><ieii^  that  il 
was  not  nereMaiy  for  the  grantor 
Id  ibow  the  deed.  Quod  notd ;  and 
to  It  balb  been  adjudged  diren 
times,  ib.""  S.  P.  Afich.  li  H.  4»lb. 
10,  pi.  9 ;  Plowdenj  149  a.  In  Bex 
Y,  North  Bedhum,  Cald.  457,  Bui- 
ler^  J.,  is  represented  to  %av6  said^ 
^^  After  the  eiquntipn  of  the  toase^ 
the  lessee f  the  panper,  wap  entitled 
to  it  in  strictness.''  But  this  is 
directly  contrary  to  Co.  Litl  47  b^ 
48  a ;  4  Co.  Rep'  54  a.  And  aee 
Brewster  ▼.  Seweii,  8  B.  Ib  A.  296. 
1  Co.  Rep.  by  Eraser,  7  n. 


After  a  rule  to 
bring  in  ihe 
body,  de- 
fendant has 
the  same  time 
to  justify  bail, 
as  the  sheriff 
to  bring 
in  the  body, 
namely,  four 
days  in  town 
and  six  in 
country  causes. 

A  rule  to 
bring  in  the 
bod  V  does  not 
bind  the  plain- 
tiff to  proceed 
by  attachment; 
at  the  expira- 
tion of  tnat 
rule,  he  may 
sue  upon  the 
bail-bond. 


Whittle,  Assignee  of  Nassau,  Esquire,  late  Sheriff  of 

Essex,  V.  Olbaker,  and  others. 

X  HIS  was  an  action  on  a  bail  bond^  The  declaration 
stated,  that  on  the  28th  of  Norember,  1826,  plaintiff  sued 
out  a  latitat  against  defendant  Otdaker,  directed  to  the 
sheriff  of  Essex,  returnable  on  Monday  next,  after  fifteen 
days  of  St.  Hilary;  that  this  writ  was  duly  indorsed  for 
bail  for  541/.  65. ;  that  the  writ  was  delivered  to  the  she^ 
riff,  who  arrested  Oldaker,  and  took  bail  for  his  appear- 
ance at  the  return  of  the  writ,  from  Oldaker,  and  the  two 
other  defendants  as  his  sureties,  by  a  bond,  conditioned 
for  the  appearance  of  Oldaker  at  the  return  of  the  writ 
The  declaration  then  stated  the  non-appearance  of  Old- 
aker, and  the  assignment  of  the  bail  bond. 

Plea,  1st,  non  est  factum,  and  issue  thereon.  2dly, 
comperuii  ad  dienu  Replication  to  the  2d  plea,  nul  tiel 
record  of  the  said  supposed  appearance. 

Award  of  ventre,  on  issue  triable  by  the  country. 
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':  lEkde  tcr  prodnbe  the  -  recohl  on  .•  Monday ,  nexl '  after        isftr. 

fifteen  days  of  ihfe  Holy  Trinity  (26th  June).  w''''^ 

'i''  '■ :  i  Reo(N^  producedi  and  judgment  accoidin^y.   ,.  i^; 

. '  Marryut  had  obtained  a  rnl^  csdUnj^  ^on  the  defendants 
to  ihew  caacie/  why  the  ' jiidgitient  ''that  they  had  pro- 
dooed   the^  record  of  appearance/'  should    not   be  set 
aside,  upon  an  affidavit,  stating  the  fc^owing  fiicts :  The 
writ  was  returnable  on  Mondays  next  after  fiflieen  days  of 
St.  Effllary,  heihg  th^*  29th  of  Januaiy.  The  role  to  return 
tiie  irrh  «pired  <m  the'6ih  of  February,  and  on  the  same 
day,  bail  was  put  in^  and  notice  of  bail  served.     On  the 
6th,'  notice  of'exdeption  againit  the  bhil   was  served, 
and  &e  dieriff  was 'rdledto  biing  in  the  body.     On  the 
7«h^  nodosa  of  jUBtifioittloAt>f  bail  was  served  lor  the  lOth, 
bat  was  aftse^Nraiids  abandoned;  ahd  on  the  8th,  a  fresh 
notice  of  jtistification  was  served  for  the  12th.    On  the 
12th  the  bail  justified,  and  on  tiie  same  day,  before  the 
vole  forbringni^  in  the^  body  had  expired,  and  after  the 
Imil  had  justified,  the  plaintiff  took  an  assignment  of  the 
bail  bond,' and  issnled  writs  thereon  against  the  original 
defendant  and  the  bail.    A  rule  for  the*  allowance  of  the 
bail  was  also  drawn  up>  and  served  on  the  12th ;  but  it  did 
not  appear  whether  that'  rtde  was  served  before  or  after 
the  writ  was  sued  out.     The  question  was,  whether  the 
blul  had  justified  in  due  time,  so  as  to  make  the  subse- 
quent assignment  of  the  bail  boiid,  and  the  proceedings 
thereon,  irregular. 

Camphell  and  Rowe  shewed  cause  against  the  rule— con-* 
tending  that  tiie  bail  had,  under  the  circumstances  of  the 
case,  justified  in  due  time,  and  that  the  plaintiffs  proceed- 
ings upon  the  bail  bond  were  irregular.  It  is  well  es- 
tablished in  practice,  that  in  bailable  actions,  the  rules 
upon  the  sheriff,  and  the  time  allowed  the  defendant  for 
putting  In  and  perfecting  bail,  are  concurrent,  and  expire 
together.     In  this  case  the  sheriff  could  not  hav§  been, 


Whittle 

V. 

.Oldakeb. 
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attached  until  the  seventh  day  after  the  granting  of  the 
rule  for  bringing  in  the  body ;  but  the  bail  was  perfected 
a  day  sooner,  nsfmely,  on  the  sixth  day  after  the  granting 
of  that  rule:  on  which  day  the  defendant  might  have 
been  rendered,  and  the  bail  thereby  wholly  protected. 
It  will,  doubtless  be  contended,  on  the  other  side,  that 
the  old  rule  of  court,  of  Easter  term,  6  Geo.  2  (a), 
requires  justification  of  bail  within  four  days  after  excep- 
tion ;  but  more  recent  rules  of  Court,  and  the  modem 
practice  also,  have  allowed  the  sheriff  six  days  to  bring,  in 
the  body :  and  then  the  principle  already  adverted  to, 
namely,  that  the  defendant  shall  be  allowed  the  same 
time  for  perfecting  his  bail,  as  the  sheriff  is  allowed  for 
bringing  in  the  body,  comes  into  full  operation.  Upon 
the  same  principle  the  rule  of  Court  of  Trinity  term, 
33  Geo.  3  (6),  allows  the  bail  the  same  time  to  render  the 
defendant,  as  the  sheriff  is  allowed  to  bring  in  tiie  body. 
The  case  of  Bond  v.  Evans  (c),  may  also  be  relied  on  by 
the  other  side.  It  was  certainly  there  held,  that  if  bail 
do  not  justify  within  four  days  after  exception,  the  plain- 
tiff may  proceed  upon  the  bail  bond,  even  though  the 


(fl)  Which  orden,  "That  in 
every  action  in  this  Court,  where 
special  bail  is  put  in,  and  an  ex- 
ception is  entered  against  the  said 
bail,  and  notice  of  such  exception 
is  given  in  writing  to  the  defend- 
ant's attorney,  the  defendant  shall 
procure  the  said  bail  to  justify  (if 
the  notice  be  given  in  term  time) 
within  four  days  next  after  such 
notice,  or  shall  add  other  bail,  who 
shall  justify  within  the  said  four 
days ;  but  if  such  exception  be  en- 
tered in  vacation'  time,  and  notice 
diereof  be  given  in  like  manner, 
the  bail  put  in,  or  other  additional 
bail,  shall  justify  upon  the  first 
day  of  the  subsequent  term." 

(6)  Which  recites  that,  "  by  the 
present  practice  of  this  Court,  the 


bail  put  in  for  the  defendant  in 
any  action  cannot  render  sudi  de- 
fendant, after  a  rule  has  been 
granted  against  the  sheriff  to 
bring  in  the  body,  before  such 
bail  have  justified  themselves  in 
open  Court ;"  and  orders,  '^  that 
from  and  after  the  last  day  of 
this  term,  bail  shall  and  may 
be  at  liberty  to  render  the  de- 
fendant, notwithstanding  such 
rule,  at  any  time  before  the  expi- 
ration thereof;  the  attorney  for 
the  defendant  giving  notice  of  such 
render  to  the  plaintifPs  attorney 
without  delay,  and  making  affi- 
davit thereof." 

(c)7D.  &R.  374;    4  B.  &  C. 
864. 
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bail  wefe  put  in  earlier  than  was  necessary ;  but  it  was 
also  held  that  the  plaintiff  cannot  attach  the  sheriff  till 
the  rule  for  bringing  in  the  body  has  expired  :  and  as  it 
does  not  appear  that  there  were  any  proceedings  against 
the  sheriff  in  that  case,  the  result  of  it  seems  to  be  that 
the  plaintiff  is  entitled  to  proceed  upon  tiie  bail  bond,  in 
the  event  of  the  bail  not  justifying  within  four  days  after 
exception,  in  those  cases  only  where  the  sheriff  has  not 
been  ruled  to  bring  in  the  body,  and  then,  that  case  has 
no  application  to  the  present.  And  this  is  consistent 
with  good  sense ;  for  if  the  plaintiff  can  be  allowed  to 
proceed  upon  the  bail  bond  at  the  end  of  the  four  .days, 
while  he  has  a  rule  pending  against  the  sheriff,  which 
has  then  two  days  to  run,  all  the  principles  upon  which 
the  present  practice  is  founded  must  be  violated,  and  this 
absurdity  will  follow,  that  the  bail  may  render  the  de- 
fendant, although  the  defendant  cannot  justify  his  bail, 
on  the  sixth  day.  The  present  practice,  as  it  has  been 
long  settled  and  acted  upon,  seems  to  be  this : — In  town 
causes,  the  question  with  r^pect  to  the  difference  between 
the  four  days  and  the  six  cannot  arise.  In  country 
causes,  the  defendant  is  allowed  six  days  to  put  in  bail ; 
then,  if  the  bail  are  excepted  to,  he  is  allowed  four  days 
more  to  justify  them,  if.  the  plaintiff  has  not  ruled  the 
sheriff  to  bring  in  the  body,  but  if  the  plaintiff  has  ruled 
the  sheriff  to  bring  in  the  body,  then,  in  all  cases,  whether 
town  or  country,  the  defendapt  is  allowed  the  same  time 
for  perfecting  his  bail,  as  the  sheriff  is, allowed  for  bring- 
ing in  the  body. 


Whitoe 

V. 

Oldaker. 


Marryat  and  Reader ^  contrd.  The  recent  case  of  Band 
▼.  Evans  (a),  is  directly  in  point  with  the  present,  and  is 
decisive  to  shew  that  the  plaintiff  was  regular  in  proceed- 
ing upon  the  bail  bond.  The  Court  there  decided  the 
practice,  after  mature  consideration,  to  be,  **  that  the 
defendant  is  bound  to  justify  his  bail  within  four  days 
after  exception,  even  though  the  bail  may  have  been  put 

(a)  r  D.  &  R.  374 ;   4  B.  &  C.  864. 
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in  earlier  than  w»r  neeesflary ;  and  that  if  1^  dioes  not, 
mT^ittle      the^pldntiff  may  take  an  assignment  of  the  .bail  bond 
.   '  :v»  and  proceed  against  the  bail  immediately,  although  he 

cannot  attach  the  sheriff  until  the  rule  for  bringing  in  the 
body  has  expired."  [Baylty^  J*  There  were  na  pio- 
oeedings  against  the  sheriff  in  that  case  ;  here  there  are]. 
The  rule  of  Court  of  Easter  term,  6  Geo*  2,  requires  the 
bail  to  justify  within  four  days  after  exception ;  and  that 
iras  not  done  here  :  but,  on  the  contrary,  the  bail  bond 
%ai3  assigned  before  the  j  ustification  of  the  bail.  [Bajfjlty,  J. 
'  But  it  was  not  put  in  suit  till  after  the  justification  of  the 
bail].  The  defendant  here  was  bound  to  justify  his  bail 
within  four  days  after  exoepti6n ;  those  four  days  expired 
on  Saturday  the  10th  of  February,  on  which  day  the  bail 
did  not  justify:  his  default,  therefore,  was.  complete  on 
that  day,  and  it  surely  cannot  be  contended  that  the  jiuH 
tificaticm  of  the  bail,  af)«r  default  committed,  can  prevent 
the  bail  bond  being  assigned  and  put  in  suit.  [Bayley,  J. 
But  where  the  plaintiff  -rules  <  the  sheriff  to  bring  in  the 
body,  does  he  not  virtually  extend'  the  time  for  justifying 
the  bail  from  four  dayis  to  six  ?]  The  defendant  carried  in 
?*  a  false  recognizance  roll ;  for  the  roll  was  made  up  as  of 

the  first  day  of  the  term,  whereas  the  writ  was  not  return- 
aUe  till  the  sixth  day:  therefore  he  practised  a  gross 
fraud  upon  the  plaintiffs  [Baylejf,  J.  There  is  nothing 
in  that:  both  the  writ  and  the  r^gnizance  relate  back 
to  die  first  day  of  the  term.  Was  the  plaintiffs  writ  sued 
out  before  or  after  the  service  of  the  allowance  of  bail?] 
That  does  not  appear ;  both  acts  were  done  on  the  same 
day  :  but  which  preceded  the  other  is  not  stated  in  the 
affidavits. 

Bayley,  J.--This  is  a  very  important  point  of  prac^ 
tice;  for  actions  on  bail  bonds  may  be,  and  I  am  fearful 
too  often  ate,  made  great  engines  of  oppression.*  It  is  not 
deurable  to  decide  so  important  a  case  in  the  present  state 
of  the  Court<a),  therefore  we  shall  take  time  for  con*' 

(a)  Lord  TanUrien^  C.  J^  and  LUtkdale  J.  were  absent. 


.»/ 
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siderationy  jaiut.shaU:  oonimlt'tiie  other:  Judges.     If  the 

bail  was  perfected  ia  Ant  ^e,  it  is.  quite  clear  that  the      .^^^^ 

defendant  might  enter  an .  a|>peamice.on  the  record  as  oh  v. 

the  day  on  which  the  writ  was  returnable  ;•  therefore,  if 

the  bail  in  this  case  had  been  perfected  on  the-  Saturday, 

the  defendant  would  haye  been  right.    Whether  ;he  was 

bound  to  perfect  his  bail  on  that  day,  or  had  t]ll.the;Mox»- 

day  iodo  80,  is  the  question  in  the  case;  and  we  shall 

consider  further  before  we  decide  it.    At. present,.  I  am 

by  no  meaiis  satisfied^  that  if  the  plaintiff  rules  the  sheriff 

ta  bring  in  the  body,  he  does  not  thereby  waiyeihis  ,orfr- 

ginal  right  against  the  i>ail>^  ! 

.       '  Cur.  adoiVulU^^ 

Judgment  was  afterwards  ddiyered  by 

♦  ■..,'> 

--  BiLYLET,  J.^  who  after  briefly  stating  the  fects  and 
<iates  in  the  case,  thus  proceeded^^— We  are  all  of.  opinioli 
that  the  bail  in  this  case  were  perfected  in  due  time,  and 
consequently  that  the  plaintiff's  proceedings  upoit  the 
bail  bond  were  irregular.  The  principle  upon  which  w& 
haye  formed  this  opinion,  was  laid  down  in  the  case  of 
Wrighi  y.  Walker  (a),  where  the  Court  of  Common  Pleas 
held,  that  bail  aboye  being  put  in  and  justified  within  four 
days  from  the  ruling  the  sheriff  to  bring  in  the  body,  aU 
proceedings  upon  the  bail  bond  commenced  preyiouato 
the  justification,  were  irregular,  and  might  be  set  aside; 
tiiough  if  the  time  for  p^eoting  the' bail  in  that  case  had 
been  calculated  firom  the.  day  of  excepting  to  them,  they 
would  clearly  haye  been  too  late.  The  same  point  was 
decided  in  Blackford  v.  Hawkins  {b),  although,  in  the 
reports  of  that  case,  the  decision  is  treated  as  proceeding 
on  the  ground  that  the  plaintiff,  by  ruling  the  sheriff  to 
bring  in  the  body,  makes  his  election  not  to  proceed  upon 
the  bail  bond,  within  the  time  allowed  to  the  s^eriffi 
We  haye  examined  the  affidayits  in  both  those  cases,  and 
they  both  appear  to  be  similar  in  their  dates  and  circum- 

(fl)  3  Bob.  &  Pol*  664.       (^)  7  J.  B.  Moore,  600 $  1  Bingb.  181 . 


V. 

Oldaker. 
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1827.        stances,  and  to  have  been  decided  upon  the  same  ground. 
Whittle      The  case  of  jBohJ  v.  Evafis(a),  however,  was  relied  upon 
in  argument  as  ttedsive  in  favour  of  the  plaintiff  in  this 
case,  and  certainly,  according  to  the  reports  of  that  case, 
it  does  appear  distinguishable  from  those  which  I  have 
mentioned.    But  we  have  examined  the  affidavits  in  that 
case  also,  from  which  it  appears  that  no  point  was  made 
there  with  reference  to  the  rule  for  bringing  in  the  body ; 
nor  have  I,  personally,  who  am  represented  as  delivering 
the  judgment  of  the  Court,  any  recollection  of  having  said 
any  thing  upon  that  subject.    The  facts  of  that  case,* 
however,  appear  to  us  perfectly  consistent  both  with  the 
decision  there,  and  with  our  decision  in  the  present  case^ 
There  was  a  rule  to  return  the  writ  there,  but  it  does  not 
appear  that  there  was  a  rule  to  bring  in  the  body ;  conse- 
quently, the  defendant  there  was  bound,  according  to  all 
the  cases,  to  justify  his  bail  within  four  days  after  excep- 
tion.   The  principle,  therefore^  remains  unshaken  by  that 
case,  and  we  consider  it  to  be  this: — if  the  plaintiff  rules 
the  sheriff  to  bring  in  the  body,  he  thereby  gives  the  de- 
fendant the  same  time  for  justifying  his  bail,  as  the  sheriff 
has  for  bringing  in  the  body ;  but  if  the  plaintiff  does  not 
rule  the  sheriff  to  bring  in  the  body,  the  defendant  must 
justify  his  bail  within  four  days  after  exception.     We  are  of 
opinion  that  this  is  the  proper  general  rule  to  be  laid  down, 
and  that  great  inconvenience  and  mischief  would  result  in 
country  causes  from  a  contrary  practice.    The  ruling  the 
sheriff  to  bring  in  the  body  does  not  bind  the  plaintiff 
down  to  proceed  against  the  sheriff  by  attachment,  because, 
afi;er  that  rule  has  expired,  he  may,  if  he  chuses,  proceed 
upon  the  bail  bond.  >  For  these  reasons,  we  are  of  opiidon, 
that  the  proceedings  upon  the  bail  bond  in  this  case  are 
irregular,  and  consequently,  that  this  rule,  for  setting  aside 
the  judgment  **  that  the  defendant  has  produced  the  record* 
of  appearance;"  ought  to  be  discharged. 

Rule  discharged. 

(a) 7  D. & R. 374;  4  B.  & C.  864. 
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1827. 


Keate  y.  Goldstein  and  another. 


OOMYN  had  obtained  a  rule  for  a  procedendo  in  this      Where  one 
case,  under  the  foUowing  circumstances.    The  plaintiff  had  "J^^JJ^S' 
commenced  a  suit,  by  foreign  attachment,  in  the  Court  of  the  a  cause  from 
Lord  Mayor  of  London,  against  the  two  defendants,  which  Mayor's 
suit  one  of  the  defendants  had  removed  by  habeas  corpus  Court,  a  wo- 
cum  causa  mto  this  Court.     The  plamtin  thereupon  took  be  awarded, 

out,  and  served  upon  both  the  defendants,  a  rule  for  bail,  unless  bail  be 
,  '^  .  *   put  m  for  both, 

imder  which  the  one  defendant,  who  had  removed  the 

cause,  put  in  bail  for  himself  only.     The  question  was, 

whether  that  one  defendant  was  compellable  to  put  in  bail 

for  the  other  defendant,  as  well  as  for  himself. 

Goulbum  shewed  cause.    This  is  an  attempt  on  the 
part  of  the  plaintiff,  to  engraft  upon  the  practice  of  this 
Court,  the  practice  of  the  Court  below ;  which  he  cannot 
be  allowed  to  do.     According  to  the  practice  of  the  Lord 
Mayor's  Court,  proceedings  commenced  there,  whether 
against  the  persons  of  defendants,  or  against  money  of 
their's  attached  in  the  hands  of  a  third  person,  cannot  be 
got  rid  of,  until  bail  has  been  put  in  for  all  the  defendants. 
But  no  such  advantage  arises  to  the  plaintiff  from  the 
practice  of  this  Court ;   and  advantages  peculiar  to  pro- 
ceedings in  an  inferior  Court,  cannot  follow  those  pro- 
ceedings when  they  are  removed  into  a  superior  Court. 
In  the  present  case,  great  hardship  might  result  from 
compelling  one  defendant  to  put  in  bail  for  the  other ; 
for  the  other  defendant  may  be  abroad,  or  under  other 
circumstances  which  would  render  it  impossible  for  bail 
to  be  procured  for  him.     [Bayley^  J.     We  can  do  no 
injustice,   and  inflict  no  hardship,  by  merely  sending  the 
cause  back  to  the  inferior  Court.] 

Comyn,  coniri^  was  stopped  by  the  Court,  and — 

VOL.  I.  X 
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Per  Curiam. — ^We  must  not  allow  a  defendant,  by 
his  own  act,  and  for  the  sake  of  the  advantage  he  seeks 
to  derive  from  it,  in  removing  the  suit,  to  deprive  the 
plaintiff  of  the  advantage  which  he  would  have  had,  if 
the  suit  had  remained  in  the  Court  below  (a).  The  prin- 
ciple of  compelling  one  defendant,  under  circmnstaneea 
like  these,  to  put  in  bail  for  his  co-defendant,  is 
founded  in  reason  and  justice  (6).  At  all  events  we  aie 
bound,  under  such  circumstances,  to  send  the  cause  back 
to  the  original  jurisdiction. 


(a)  So  where  the  priTilege  of  an 
attorney  of  King's  Bench,  to  be 
sued  only  by  bill  in  this  Court, 
would  oust  the  plaintiff  of  the  be- 
nefit of  foreign  attachment,  the 
Court  will  not  remove  a  suit  in 
respect  of  such  privilege.  Tur^ 
bilTs  case*  1  Saund.  67. 

(b)  See  Nicholson  v.  Bownass, 
3  Price,    263 ;      Dwerryhoiise  v. 


Rule  absolute  (e). 

Graham^  in  notit,  ibid.  Petty  v. 
Smith,  2  J.  &  Y.  ^ 

(c)  And  as  to  the  penooi  lo 
whom  the  custom  of  foreign  at- 
tachment extends,  in  respect  oi 
the  locality  of  the  cause  of  action, 
see  the  order  made  by  Lord  JEUbR, 
C.  J.,  on  19th  Dec.  1817,  in  IVmd 
V.  Schmidt,  Manning's  Nisi  Priiu 
Digest,  2d  edit.  350. 


In  re  Horsfall. 

An  attorney  A.  JUDGE'S  order  had  been  obtained,  commanding  an 
to  deliw  up  ^ttorn^y  of  this  Court  to  deliver  up  to  his  client,  for  whom 
the  papers  of  he  had  transacted  certain  professional  business,  the  drafts 
deliver  up  the  ^^  certain  deeds  which  he  had  prepared  for  him  in  the 
dro/lf  of  deeds  course  of  that  business.     A  rule  nisi  was  afterwards  ob- 

for  which  he  .      j  i.  •  i      i 

has  charged  tamed  for  setting  aside  that  order,  for  the  purpose  of.  raia- 
as^^as^^e'  ^°8  *^®  question,  whether  the  attorney,  having  delivered 
deeds  them-  up  the  deeds « themselves,  was  compellable  to  deliver  up 
se  ves,  ^jg^  ^g  drafts  or  rough  copies  of  them,  which  he  had  pre- 

pared, and  for  which  he  had  charged,  and  had  been  paid 
by  his  client.  Upon  the  rule  being  brought  on  for  aign- 
ment^  the  Court  consulted  the  Master,  who  certified  that 
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it  wafi  the  practiee  tor  attorneys  under -suck  circaw-        4Str. 


atanees.  to  retain  the  drafts. 

J.  Evttm$,  on  the  part  of  the  client^  contended  that 
such  a  practice  could  not  be  supported.  Hughes  ¥• 
Mayre  (a),  and  Ex  parte  Grubb  (Jb),  are  decisions  at 
;farianoe  with  such  a  practice;  but  independently-  of 
authorities, ,  and  upon  principle  pnly^.  it  is  clearly  bad^ 
When  an  attorney  has  Concluded  the  business  in  which  h? 
is  employed,  and  is  paid  his  bill,  he  is  bound  to  give  up 
to  his  client  all  papers  connected  with  that  bu8ines8^ 
whether  drafts,  or  rough  copies,  or  of  whatever  nature 
they  may  be.  What  right  can  he  have  to  retain  possea*- 
sion  of  drafts  for  the  trouble  and  expense  of  drawing 
which  he  has  charged,  and  been  paid  7  .  They  are  as 
much  the  property  of  the  client,  as  the  deeds  or  docile 
ments  themselves.  The  possession  of  the  drafts  may, 
by  possibility,  enable  the  attorney,  at  some  future  tim^ 
to  prejudice  the  interests  of  the  client,,  by  improperly 
communicating  their  contents  to  parties  who  may  be 
hostile  to  him;  and  it.  would  be  a  dangerous  and  unjust 
thing  to  clothe  the  attorney  with  such  a  power.  (Here 
th^  Court  stopped  him). 

Tindalj  S.  O.,  contri.  The  Master  has  certified  that 
in  practice  it  is  usual  for  attorneys  to  retain  possession  of 
papers  of  this  nature.  The  danger  supposed  to  attend 
^ch  a  practice  is  merely  imaginaiy,  and  would  apply 
to  the  attorney's  own  books,  which  must  often  contain 
entries  which  it  might  be  injurious  to  his  former  clients 
to  disclose  to  third  persons.  The  Court  will  not  pre«- 
sume  that  their  officers  would  be  guilty  of  so  fls^rant  • 
a  breach  of  professional  confidence  as  is  suggested  on 
the  other  side.  [Lord  Tenter  den  ^  C.  J.  The  attorney 
has  been  paid  by  his  client  for  drawing  these  drafts : 
are  they  not  the  property  of  his  client?     Bayley,  J. 

(d)  3  T.  R.  275.  (6)  5  Taunt.  206. 

x2 
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What  good  reason  can  the  attorney  have  for  wishing  to 
retain  them?]  The  client  has  received  the  documents 
HoBSFALL.  themselves,  which  are  all  that  he  can  call  his  property,  or 
that  can  be  of  any  service  to  him.  The  drafts  may  be 
very  useful  to  the  attorney  as  precedents. 

Lord  Tenterden,  C.  J. — ^He  who  pays  the  erpensea 
attending  the  preparation  of  the  drafts,  has,  in  my  opi- 
nion, a  right  to  the  possession  of  them.  It  may  be  ad- 
vantageous to  the  attorney  to  keep  them,  but  the  client 
is  entitled  to  say  whether  he  chuses  or  not  to  allow  him 
that  advantage.  If  he  does  not,  the  attorney  is  bound 
^  to  deliver  them  up. 

Bayley,  J. — ^The  attorney  may  have  a  right  to  copy 
them  into  his  precedent  book,  if  he  wishes  to  make  use 
of  them  as  precedents;  but  he  has  no  right  to  keep  tbe 
drafts  themselves,  after  he  has  charged  and  been  paid  foi 
preparing  them. 

The  rest  of  the  Court  concurred. 

4. 

Rule  absolute. 


Bioos  v.  DwiGHT. 

^.,  the  ac-      iJECLARATION.  in  assumpsit,  upon  two  bills  of  ez- 
b3L  for  25/.^    change,  drawn  by  William  Webb  upon,  and  accepted  by 

and  50/.,  both   the  defendant,  payable  to  the  order  of  Webb,  and  indorsed 
oyer  due,  paid  ,  ■    •'  ' 

22/.  lOi.  to       hy  Webb  to  the  plaintiff;   with  the  money  counts.     Plei^, 
"  2^^«n?'  ^^^  assumpsit,  and  issue  thereon.     At  the  trial  before 

B.  said,  **  be     Gaselee,  J.,  at  the  last  Lent  assizes  (a)  for  the  county  of 

wished  to 

have  the  full         («)  Counsel  for  the  plaintiff,      fendant,  Sforifcf,  Seijt 

amount  of         Robinson  and  Monro  ;  for  the  de- 

the  25/.  bill.'' 

A.  replied,  "  he  had  no  more  money  then,  but  would  pay  some  more  soon;"    B.  then 

indorsed  on  the  25/.  bill,  «  received  22/.  105.  in  part  of  two  bilb:"— Held,  that  B. 

might  appropriate  the  payment  to  the  25/.  bill,  though  void  for  want  of  a  stamp. 
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Bucks,  the  facts  of  the  case,  as  proved,  were  in  substance 
as  follows : — Webb,  the  drawer  of  the  bills,  being  indebted 
to  the  plaintiff,  and  being  pressed  by  the  plaintiff  for  pay- 
ment, applied  to  the  defendant,  who,  to  assist  him,  agreed 
to  accept  the  bills  in  qut^tion.    They  bore  date,  both,  the 
•7th  of  February,  1825.    One  was  for  251.  at  four  months, 
and  the  other  for  60/.,  at  six  montBs,  after  d^te.    Upon 
examining  the  first,  it  appeared  to  have  been  altered  in  its 
date,  the ''  7th  of  February,  1826,''  being  evidently  sub- 
stituted for  the   19th  of  January,   1824.      Webb,  the 
drawer,  who  was  examined  on  the  part  of  the  plaintiff, 
proved  that  both  the  bills  remained  in  his  possession, 
unindorsed,  till  some  time  in  February,  1826,  when  he 
endorsed  them  both  to  the  plaintiff,  at  the  same  time 
altering  the  date  of  the  first  as  above  mentioned  ;  which 
alteration,  he  stated,  was  made  in  the  presence,  and  with 
the  knowledge,  of  both  the  plaintiff  and  the  defendant. 
In  September,  1826,  when  both  the  bills  were  over  due, 
the  defendant,  in    Webb's  presence,  paid  the   plaintiff 
22/.  10«.  '^  on  account.**  The  plaintiff  then  expressed  a  wish 
that  the  full  amount  of  the  first  bill,  for  26/.,  should  be 
paid ;  but  the  defendant  excused  himself,  saying, ''  he  had 
DO  more  money  about  him  then,  but  that  he  would  pay 
some  more  in  three  weeks  or  a  month/'    The  plaintiff  then 
made  the  following  indorsement  on  the  bill  for  26/. : — 
"  16th  September,  1826.     Received  in  part  of  two  bills, 
the  sum  of  22/.  10s. — Joseph  Biggs/*  which  he  read  over 
to  the  defendant,  who  made  no  objection  to  it.    Matters 
thus  rested  until  the  spring  of  the  year  1826,  when  the 
defendant's  attorney  proved  that  he  called  upon  the  plain- 
tiff, and  paid  him  29/.  on  account  of  the  defendant,  at 
the  same  time  telling  him,  that  the  former  payment  of 
22/.  lOs.,  must  be  considered  as  made  entirely  on  account 
of  the  bill  of  60/.,  as  the  defendant  denied  all  liability 
upon  the  bill  for  26/.    The  plaintiff  replied,  that  he  would 
accept  the  money  only  on  condition,  that  it  was  paid 
on  accoimt  of  both  the  bills,  to  which  the  witness  an- 
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swered,  **  there  is  the  money ;  you  may  take  it,  or  not,  as 
you  please ;  but  you  will  take  it  with  my  protest,  that 
there  is  nothing  due  on  the  bill  for  25/."     This  evidence 
was  objected  to  for  the  defendant,  as  being  cootradio* 
lory  of  the  plaintiff's  own  written  indorsement  on  the 
bill  for  25/.>  but  wias  received  by  the  learned  Judge.    The 
bill  for  26/.  was  not  produced  on  that  occasion ;  the  plai&« 
tiff  said  that  he  had  it  not  then  with  him.    It  was  admitted 
on  both  sides,  that  if  the  first  payment  of  22/.  TO^,  was  to 
be  considered  as  made  on  account  of  the  bill  for  60/^,  ihai^ 
togethet  iWith  the  second  payment  of  29/.,  would  cover  the 
plaintiffs  claim  upon  the  bill  for  50/.,  including  the  ptinet 
pal  and  interest.    The  learned  Judge  told  the  jury  he  was 
clearly  of  opinion,  that  the  bill  for  25/.  having  been  altered 
in  its  date,  and  not  having  been  re-stamped  subsequently  to 
Aat  alteration,  was  so  far  void,  that  the  plaintiff  €0iild  not 
maintain  the  action  in  respect  of  that  bill.    The  question 
then  was,  whether  the  defendant  had  paid  the  22/.  lOt. 
specifically  on  account  of  the  bill  for  50/« ;  because,  if  he 
had>  thaty  together  with  the  subsequent  payment  of  the 
29/.,  satisfied  the  plaintiff's  claim,  and  he  could  not  maia^ 
tain  the  action  at  all.    But,  if  the  first  paymeut  was  NOf 
so  specifically  made,  the  case  was  altered.    If  that  money 
was  paid  generally  on  account  of  both  the  bills,  the  defen- 
dant could  not  afterwards  direct  it  to  be  applied  specifi- 
cally to  the  bill  for  50/.     If  it  was  paid  specifically  on 
account  of  the  bill  for  25/.,  the  defendant  could  not  retract 
that  specific  application  of  the  money,  and  apply  it  to  the 
bill  for  50/.    Unless  the  Jury  were  satisfied,  therefore,  that 
the  first  payment  was  made  specifically  on  account  of  the 
bill  for  50/.,  he  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover.    Upon  the  evidence,  it  appeared  to  him 
that  the  money  was  paid  generally,  on  account  of  both  the 
bills,  and,  therefore,  that  the  defendant  could  not  now  ap» 
propriate  it  to  the  50/.  bill;  and  the  protest  made  by  die  at* 
tomey  at  the  time  of  the  second  payment,  could  not  vary 
the  case,  because  it  could  have  no  bearing  upon  the  first 
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payment.    The  Jury,  under  this  directioni  found  a  verdict        1827. 
for  the  plaintiff.  "j;^ 

In  Easter  term  last,  a  rule  nisi  for  a  new  trial  was  ob-  _  «• 
tained ;  upon  the  ground, — ^first,  that  improper  evidence  had 
been  received ;  and  secondly^  that  the  learned  Ji)idge  had  mis- 
directed the  Juryj  inasmuch  as  he  ought  to  have  told  them 
that  the  first  payment,  not  having  been  made  specifically 
on  account  of  the  void  bill,  but  generally  on  account  of 
both  the  bills,  could  not  be  applied  at  the  subsequent  set- 
tlement of  the  account,  to  any  but  the  good  bill. 

The  case  was  twice  argued,  by  Robinson,  for  the  plaintiff, 
and  Storhs,  Serjeant,  for  the  defendant;  first  before  the 
puisne  Judges,  at  the  Sittings  in  Banco,  before  this  term ; 
and  afterwards  in  this  term,  before  the  full  Court. 

Arguments  for  the  plaintiff.  First,  if  the  defendant 
did  not,  at  the  time  of  paying  the  221. 10«.,  appropri- 
ate it  specifically  to  either  of  the  bills,  it  was  competent 
to  the  plaintiff  to  appropriate  it  to  the  25/.  bill.  Secondly, 
the  Jury  ought  to  have  found,  upon  the  evidence  in  the 
case,  that  the  defendant  did  so  appropriate  it.  As  to  the 
.fiist  poitit; — ^the  general  rule  of  law  is,  that  where  the 
debtor  owes  money  upon  several  accounts  to  the  same 
creditor,  he  is  entitled,  when  he  makes  a  payment,  to  ap- 
propriate it  to  whichever  account  he  pleases ;  but,  if  he 
then  ipakes  no  such  appropriation,  the  creditor  has  the 
same  option  (a).  Therefore,  4f  the  defendant  made  no 
specific  appropriation  of  the  22/.  10s,  at  the  time  when  he 
paid  it,  the  plaintiff  had  the  option  of  appropriating  it  as 
he  chose.  The  money  was  paid  on  account ;  the  indorse- 
ment, *'  received  in  part  of  two  bills, "  was  read  over  to 
the  defendant,  who  made  no  objection  to  it,  and  there- 

(a)  See  Simsom  ▼.  Inghamy  3  D.  &  or  the  new;  where  he  makes  no 

R;  M9, 52,  (3  B.  &  C.  65),  where  election,  but  pays  the  money  ia 

B^ley,  J^  thus  lays  down  the  rule :  generally,  the  party  to  whom  it  is 

''ordinarily,  the  party  who  pays  in  paid  becomes  entitled  to  the  same 

money,  has  the  liberty  of  applying  liberty,  unless  the  exercise  of  it  is 

it  specifically  to  whichever  of  two  calculated  to  work  injustice."  And 

accounts  be  chuses,  either  the  old,  see  16  Vin.  Abr.  payment,  M. 
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1037.  fore  recognised  his  liability  upon  both  the  bills ;  and  as 
the  plaintiff  then  claimed  the  full  amount  of  the  25/.  bill, 
which  was  the  longest  over  due  of  the  two,  the  under- 
standing seems  clearly  to  have  been,  that  the  money  was 
to  go  in  liquidation  of  that  bill.  Devaynes  v.  Nobk  (fl), 
which  contains  a  full  statement  of  the  law  upon  this  sub- 
ject, is  a  direct  authority  for  this  mode  of  appropriation. 
It  was  held,  in  Bosanquet  v.  Wray  (6),  that  a  creditor  re- 
ceiving money  without  any  specific  appropriation  made 
by  the  debtor,  might  be  permitted,  in  a  court  of  law,  to 
ascribe  his  receipt  to  the  discharge  of  a  prior,  and  purely 
equitable  debt,  and  to  sue  him  at  law  for  a  subsequent 
legal  demand.  The  case  of  Wright  v.  Laing  (c)  will  perhaps 
be  relied  on  by  the  other  side.  There,  B.  had  two  de- 
mands against  A,,  one  upon  a  legal  contract  for  goods 
sold,  the  other  upon  an  usurious  contract  for  money  lent* 
A.  made  a  payment,  which  was  not  at  the  time  speci^- 
cally  appropriated  by  either  party  to  either  demand.  It 
was  held,  that  the  law  would  afterwards  appropriate  that 
payment  to  the  demimd  for  goods  sold,  as  arising  out  of  a 
contract  recognized  by  the  law,  and  not  to  the  demand 
for  money  lent,  which  arose  out  of  an  unlawful  contract. 
But  that  case  does  not  bear  upon  the  present ;  because  the 
ground  of  the  decision  there  was,  that  the  law  would  not 
sanction  the  appropriation  of  the  payment  to  a  demand 
arising  out  of  an  unlawful  transaction.  .  The  transaction 
there  was  one  prohibited  by  the  law;  here  the  transaction 
was  not  illegal,  and  was  strictly  honest.  The  test  by 
which  to  try  it  is,  could  the  money,  if  confessedly  paid 
on  account  of  the  void  bill,  have  been  recovered  back? 
Most  certainly  it  could  not ;  yet  in  order  to  support  the 
objection  on  the  other  side,  the  affirmative  *of  that  pro- 
position must  be  maintained.  The  cases  differ  materi- 
ally both  in  their  facts  and  in  their  results ;  for  there  is 
a  wide  difference  between  a  man's  fulfilling  a  contract, 

(a)  1  Meriv.  604.  (c)  4  D.  &  R.  783 ;  3  B.  &  C. 

(6)  6  Tbuut  597  i  2  Marsh.  319.      165, 
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which  is  absolutely  prohibited  by  law,  and  illegal,  and  hib  IBtT. 
honestly  performing  a  promise,  which  the  law  would  not  Biocs 
compel  him  to  perform,  from  the  performance  of  which  v- 

he  might  escape  by  an  act  of  dishonesty  if  he  pleased, 
but  which  having  once  completed,  he  cannot  recal.  As 
to  the  second  point,  there  was  evidence  in  this  case 
which  ought  to  have  satisfied  the  jury,  and  which 
ought  to  have  been  so  left  to  them,  that  the  money 
was  paid  and  received  on  account  of  the  25/.  bill.  I'he 
receipt,  indeed,  was  for  money  *^  in  part  of  two  bills  ;*'  but 
that  was  explained  by  the  conversation  which  took  place  - 
between  the  parties  at  the  time ;  for  as  the  plaintiff,  when 
the  money  was  paid,  demanded  the  full  amount  of  the  25/. 
biU,  and  the  defendant  answered  that  he  would  pay  some 
l&ore  in  a  short  time,  it  is  perfectly  clear  that  each  was 
treating  the  money,  just  before  paid,  as  paid  on  account  of 
that  bill,  and  of  that  bill  only.  It  was  said,  that  that  con- 
versation was  contradictory  of  the  written  indorsement  on 
the  bill,  and  therefore  not  receivable  in  evidence ;  but  it . 
was  only  explanatory  of  it,  and  as  such  was  not  excluded 
by  the  rules  of  evidence. 

Arguments  for  the  defendant.  First,  the  money  was 
paid,  in  the  eye  of  the  law,  specifically  on  account  of  the 
good  bill  only.  Secondly,  even  if  it  was  paid,  generally,  on 
account  of  both  bills,  the  plaintiff  was  not  at  liberty,  after 
having  received  Jit  generally,  to  appropriate  it  to  either. 
Thirdly,  the  parol  evidence  to  shew  that  the  payment  was 
appropriated  to  one  of  the  bills,  was  contradictory  to  the 
written  indorsement,  which  shewed  that  it  was  made  on 
account  of  both,  and  therefore  inadmissible.  As  to  the 
first  point:  the  money  being  paid  *'  on  account,''  and  re- 
ceived ''  in  part  of  two  bills,"  can,  by  law,  be  applied 
only  to  such  of  those  bills  as  constituted  a  legal  debt ;  now 
the  only  subsisting  legal  debt  arose  upon  the  SOL  bill : 
therefore,  the  money  must  be  taken  to  have  been  paid 
solely^  respect  of  that  bill.  But,  secondly,  admitting 
the  principle,  that  where  the  debtor  does  not  appropriate 
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the  money  to  one  of  two  accoimts,  the  creditoc.may,  to 
apply  here^  and  that  in  sach  a  case  the  creditor  may,  ac-* 
cording  to  the  decision  in  Bosanquet  v.  Wray  (a),  apply 
the  money  to  a  debt  purely  equitable ;  still  the  present 
plaintiff  had  no  right  to  appropriate  the  money  to  the  26/. 
IhII  :  for  as  regarded  that  bill,  he  bad  no  debt  at  all,  legal 
or  equitable.  The  defendant  was  not  the  original  debtor. 
He  became  liable  merely  as  the  surety  of  Webb:  and  his 
liability  was  confined  entirely  to  the  bill ;  for,  indepen- 
dently of  the  bill,  neither  the  plaintiff  nor  Webb  had  any 
demand  against  him.  Then  when  the  bill  was  rendered 
void  by  the  alteration  of  the  date,  his  liability  ceased  alto- 
gether; and  as  far  as  respected  that  bill,  the  plaintiff  had 
not  even  an  equitable  claim  against  him.  Then,  even  if  the 
money  was  paid  generally,  the  case  of  Wright  v.  Iddug  (fi), 
is  decisive  to  shew  that  it  could  not  be  applietd  to  the  void 
bill.  In  that  case^  there  was  no  legal  claim  for  tbe.moi^ey 
lent;  here  there  was  no  legal  claim  for  the  amount  of 
the  26/.  bill:  the  cases  in  principle  are  not  distingpiish- 
able.  As  to  the  distinction  taken  on  the  other  side,  be- 
tween a  claim  from  which  a  man  may  escape  honestly,  an4; 
(me  from  which  he  can  only  escape  dishonestly,  it  cannot 
be  recognized  in  a  court  of  law ;  the  only  question'  is,  had 
the  plaintiff  a  claim,  either  at  law  or  in  equity,  such  as  he 
could  have  enforced  against  the  defendant  %  and  it  has 
been  satisfactorily  shewn  th$it  he  had  not.  Thirdly,  evi- 
dence of  the  conversatiQn  which  took  place  at  the  time  the 
money  was  paid,  was  not  receivable  to  contradict  the 
plaintiff's  own  written  indorsement  on  the  bill.  It  has 
been  argued,  that  the  e£fect  of  that  conversation  was  not . 
to  contradict,  but  only  to  explain,  the  indorsement ;  but  as 
the  indorsement  described  the  money  as  paid  on  account 
of  two  bills,  and  the  conversation  went  to  shew  that  it  was 
paid  on  account  of  one  only,  the  latter  was  not  explanatory 
merely,  but  directly  contradictory  of  the  former. 

(a)  6  Taunt.  597 ;  2  Manb.  319.      .  (6)  4  l5.  &  R,  783;    3  9.  &  C. 

165. 
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Ixiid  '^KTJ&BDJBN,  C.  J. — The  learned  Judge  left  it  as  ^9^- 
a  queatioa  of  fact  to  the  jaiy,  whether  the  money  was  Bigos 
paid  speciiically  on    acoount  of  the   second,  or  valid  ^* 

bill,  or  net,  and  told  them,  in  effect,  that  if  it  was  not  so 
appn^ated,  the  plaintiff  was  entitled  to  recover.    Hie 
Jniy,  ky  finding  a  verdict  for  the  plaintiff/  mtfst  be  under- 
stood fo  intimate,  that  they  did  not  consider  the  money  to 
have  been  paid  exolnsitely  <m  account  of  the  second  bill, 
tiioogh  it  does  not  therefore  follow  that  they  cons^ered  it 
to  have  been  paid  excksively  on  account  of  the  first  bill  ;< 
they  may  have  regarded  it  as  a  p«iyment  on  aiicount  gene- 
lally,  in  whieh'  case  the  plaintiff  was  entitled  to  appro- 
priale  it  to  the  first  bill;  and  having  done  so,  bad  a  right 
to  reoQver  npoii  the  second.    Then  the  only  qiiestioii  is,* 
whether  there  was  such   an  inconsistency  between  the' 
written  indoraem^t '  and  the  conveifation,  as  to  render 
evidence  of  the  latter  inadmissible,' and  entitle  the  defend- 
ant to  a  niew  trial  upon  that  ground.    Looking  at  all  the 
facts  ol  the  case  together,  I  cannot  bring  my  mind  to 
think  that  tibere  was.    At  the  time  when  the  22/.  10s. 
was  paid>  the  first  bill  was  mentioned  by  the  plaintiff,  ■ 
and  not  objected  to  by  the  defendant;  and  the  receipt- 
indorsed  upon  that  bill  speaks^  therefore,  of  both  the 
bitts;  and  though,  afterwards,  an  objection  was  taken  to 
one  of  the  bills,  still,  I  cannot  say  that  the  evidence  of 
what  passed  when  the  money  was  paid,  and  the  indorse- 
ment was  written,  was  so  contradictory  of  the  indorsement, 
as  to  render  it  inadmissible.    If  that  evidence  was  properly 
admitted,  as  it  seems  to  me  that  it  was,  I  think  it  has  had 
its  natural  and  proper  influence  with  the  jury,  and  that 
their  verdict  may  be  fairly,  taken  to  mean,  that  both  parties, 
when  the  money  was  paid,  understood  it  to  be  a  payment 
made  on  account  of  the  first  bill.     In  this  view  of  the  case, 
I  am  of  opinion  that  there  is' not.  sufficient  ground  for  dis- 
turbing this  verdict,  and  consequently,  that  the  rule  for  a 
new  trial  ought  to  be  discharged. 
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Bayley^  J. — My  mind  is  not  free  from  doubt  in  this 
case.  The  defendant  was  liable,  only  as  the  acceptor  of 
the  bills,  for  the  plaintiff  had  no  claim  upon  him  except  in 
that  character;  and  assuming  the  first  bill  to  have  been 
void,  as  I  think  it  v^as  {a),  the  right  of  appropriation  was 
clearly  with  the  defendant  at  the  time  when  the  money  was 
paid.  The  defendant  paid  the  money,  without  saying  any 
thing  respecting  its  appropriation;  but  the  plaintiff,  by 
the  receipt  which  he  indorsed  on  one  of  the  bills,  acknow- 
ledged that  it  was  paid  on  account  of  both  the  bills :  then 
could  he  afterwards  retract  that  acknowledgment,  and 
appropriate  the  money  to  one?  I  confess,  I  think  he  could 
not,  and  therefore  I  entertain  some  doubt  whether  the  case 

ought  not  to  undergo  the  investigation  of  another  jury* 

• 

HoLBOYD,  J. — ^Upon  the  whole,  it  seems  to  me  that 
the  verdict  was  right.  I  doubt  whether,  under  all  the  cir- 
cumstances, the  first  bill  was  void  (6) ;  but  even  admitting 
that  it  was,  I  do  not  see  that  there  existed  any  objectioa 
in  point  of  law,  to  the  defendant's  paying,  or  the  plaintiff's 
receiving,  the  whole  or  part  of  the  sum  professed  to  be 
secured  by  it.  The  intention  of  the  parties,  as  to  the  mode 
and  effect  of  the  payment,  was  a  question  of  fact  for  the 
jury,  upon  the  evidence;  the  whole  of  the  evidence  was 
left  to  them;  and  I  think  their  verdict  may  fairly  be 
taken  as  finding,  that  the  intention  of  the  parties  was  to 
pay  and  receive  the  money,  specifically  on  account  of  the 
first  bill. 

LiTTLEDALE,  J. — I  am   clcarly  of  opinion  that  the 
verdict  was  right.    It  is  perfectly  plain  that  the  defendant, 

(a)  And  see  Calvert  y.  Roberti,  Downei  v.  Rkhardsony  1  D.  &  R. 

3  Campb.  343.  332  ;  5  B.  &  A.  674.    An  altera- 

(6)  No  contract  arises  out  of  the  tion  of  the  date  before  negotiation 

creation  of  an  accommodation  bill  seems,  therefore,  to  be  nearly  the 

until  it  comes  into  the  hands  of  a  same  thing  as  ao  alteration  before 

party  entitled   to    sue   upon  it.  signature. 
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at  the  time  when  he  paid  the  money,  considered  himself 
liable  upon  the  25/.  bill ;  and  I  think  the  evidence  was 
sufficient  to  shew  that  he  made  the  payment  specifically 
on  account  of  that  bill.  The  plaintiff  stated  at  the  time, 
that  he  wished  the  full  amount  of  the  25/.  bill  to  be  paid, 
to  which  the  defendant  replied,  not  that  the  bill  was  void, 
and  that  he  considered  himself  released  from  all  liability 
upon  it,  but  that  he  had  no  more  money  about  him  then, 
but  would  pay  some  more«in  three  weeks  or  a  month ;  and 
the  60/.  bill  was  never  mentioned  or  alluded  to  by  either 
of  them.  Under  such  circumstances,  if  the  larger  bill  had 
been  void,  I  think  the  defendant  would  have  been  entitled  to 
treat  the  money  as  appropriated  specifically  to  the  smaller 
bill«  and  as  neither  of  the  bills  was  then  treated  as  void, 
that  he  was  equally  entitled  so  to  appropriate  it. 
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Batlbt,  J. — ^It  is  a  satisfaction  to  me  to  be  now  able 
to  state,  that  the  reasons  given  by  my  brother  Littkdale, 
for  his  opinion,  have  removed  the  doubt  I  entertained,  and 
•haye  satisfied  my  mind  that  the  verdict  was  right.  I  con- 
cor,  therefore,  with  the  rest  of  the  Court,  in  thinking  tha.t 
rule  should  be  discharged. 


Rule  discharged. 


WiLLETT  V.  Archer. 

Hutchinson  had  obtained  a  mle  calling  upon  the      A  term 

plaintiff  to  shew  cause  why  all  the  proceedings  in  this  tervene  bcl^ 

cause  should  not  be  set  aside  for  irregularity,  with  costs,  ^^een  the 

and  why  the  bail  bond  should  not  be  delivered  up  to  be  alias,  and  the 

cancelled,  and  ordering  that  in  the  mean  time  proceedings  issuing  of  a 

should  be  stayed ;  upon  an  affidavit  stating  that,  a  bill  of  Middlesex. 
Middlesex  was  issued  by  the  plaintiff  against  the  de- 
fendant on  the   11th  January,  returnable    on  Tuesday 
next  after  jeight  days  of  St.  Hilary;   that  an  alias  bill 
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of  Middkwx  wm  isBiied  on  the  12Qk  V^lbnmrf,  ratam- 
able  OQ  Wednenlay  next  afler  fifteen  days  of  Easter ;  tkat 
a  pluHei  bill  of  Middlesex  was  issued  on  the  IStk 
August,  returnable  on  Tuesday  next  after  die  morrow 
,  of  All  Souls ;  and  that  the  alias  being  returnable  on  Wed- 
nesday next  after  fifteen  days  of  Easter,  in  Easto  temt, 
aad  the  phnes  not  having  issued  until  the  13ih  August, 
in  Trinity  Vacation,  one  term  intervened  without  any 
continuance  or  pbiries  being  issued,  which  deponent  wai 
infonned  and  believed  was  irregular,  and  contrary  to  the 
practice  of  the  Court 


Halcomb  shewed  cause.  Mr.  TiM^  in  his  Practice  (a), 
.  speaking  of  a  latitat,  8a3rs,  ^Mf  it  be  sued  out  in  term  time, 
it  is  usually  tested  on  the  first  day  of  that  term,  Aougk 
it  may  be  tested  of  the  preceding  one.  If  sued  out  in 
vacation,  it  should  be  tested  on  the  last  day  of  the  pre- 
ceding term,  for  if  tested  in  vacation  it  is  altogethel* 
void ;  and  in  cdl  continued  writs,  the  alias  must  be  testel 
the  day  the  former  was  returnable  (by*  If,  therefore,  the 
process  in  this  c^ise  had  been  a  latitat,  it  is  clear  thatthe 
plaintiff*  would  have  been  most  strictly  regular,  for  then 
the  first  writ  would  have  been  tested  the  last  day  of 
Michaelmas,  retuipable  the  first  day  of  Hilary ;  the  alias 
would  have  been  tested  the  last  (c)  day  of  Hilary,  return- 
able the  first  day  of  Easter ;  and  the  pluries  would  have 
been  tested  the  last  day  of  Trinity,  returnable  the  first 
day  of  Michaelmas  term.  That  the  latter  would  have 
been  regular,  is  clear  upon  the  authority  of  the  late  case  of 
Durdon  v.  Hammond  (d),  where  the  Court  said,  "  if  a 
writ  is  sued  out  in  Trinity,  it  may  be  made  retuniable  at 
any  time  in  Michaelmas  term.''  A  bill  of  Middlesex, 
it  mu^t  be  admitted,  has  no  teste;  but  that  circumstance 
cannot  render  it  necessary  to  renew  that  process*  more 

(a)  Tidd,  150,  Stb  ed.  down  in  Salkeld. 

<6)Touchin's  case,  2  Salk.  699.  (c/)  2  D.  &  R.  21 1 ;   1  B.  &  C. 

(c)  |t  thould  have  been  tested  111«     But.  the  Court  was  then 

on  the  Jint  day  of  Hilary  Terra,  to  speaking  with  reference  to  a  single 

comply  strictly  whh  the  rule  laid  writ,  not  to  continued  proeeia. 
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frequently  than  a  latitat ;  if  it  did,  the  only  effect  would 
be  to  impose  on  the  plaintiff  the  expense  of  issuing  writs, 
whether  the  defendant  can  be  found  or  not.  At  all 
events^  even  if  the  plaintiff  has  been  altogether  regu- 
lar, this  rule  cannot  be  made  absolute,  because  it 
}»ays  for  all  the  proceedings  to  be  set  aside  for  irregu- 
larity, with  costs,  and  it  is  perfectly  clear  that  up  to  the 
issuing  of  the  pluries,  the  plaintiff's  proceedings  were 
strictly  regular. 


WiLLETT 

V. 
AaCHBA. 


Per  Cubxam.— a  term  intervened  between  the  return 

of  the  alias  and  the  issuing  of  the  pluriesy  without  any 

continance  being  entered,  and  in  that  respect  we  think 

the  plaintiff  was  irregular  {a).    It  is  true  that  continuances 

may  be  entered  at  any  time,  being  generally  mere  matter 

of  form,   but  here  they  never .  have  been  entered.    The 

role,  however,  prays  too  much ;  because  it  asks  to  set  aside 

all  the  proceedings,  all  of  which  with  the  exc^ion  of  the 

pluries  are  regular ;  or  the  pluries  latitat  may  be  good 

as  an  original  process,  rejecting  the  pluries  clause  as  sar- 

plusage,  though  the  costs  of  the  former  writs  might  not 

be  allowed  on  taxation,  or  the  staleness  of  the  affidavit 

might  be  a  ground  for  discharging  the  party  from  an 

arrest.      The  rule,  therefore,  must  be  discharged,   but 

without  costs. 

Rule  discharged,  without  costs. 


(a)  Forums  v.  JJoyd^  3  Wils. 
341.  And  see  Johrwm  y.  Norton^ 
2  Roll.  Rep.  442y  3 ;  Adam's  case, 
7  Mod.  17 ;  Skirfy  ▼.  Right,  ib. 
29,  2  Salk.  700,  2  Lord  Raym. 
775,  S.  C;  3  Dow,  22;  but  a 
writ  of  execution,  returnable  two 
terms  after  teste,  is  good,  at  least 
as  against  the  sheriff,  who  has  suf- 
fered defendant  to  escape.  Shirly 
▼.  Right,  ubi  wpr^.  But  where 
ittz  party  is  entitled  to  plead  to 
wnt  of  ezscatkm,  as  in  the  case  of 


an  immediate  writ  of  capiat  extendi 
/acia8,{s9h\ch  is  a  writ  of  execution 
issuing  for  the  crown,  without  a 
previous  judgment,  on  the  ground 
of  the  alleged  insolvencyof  the  debt- 
or), such  a  return  seems  to  be  irre- 
gular. Manning,  Exchequer  Pract. 
2d  edit..  Revenue  Branch,  28.  So 
upon  a  okpias  in  withernam,  Adam's 
case,  ubi  mprh.  And  see  Oyer, 
175  a ;  Bro.  Jour$,et  jour  in  court, 
pi. 71  \  1  Roll.Abr.  484, i^;  Com. 
Dig.  Pleader,  V.  3 ;  Ante^  282.  ' 
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Lloyd  v.  Hawkyakd.' 

Where  the     PaTTESON  had  obtained  a  rule  nisi  for  setting  aside 
writ  is  irre-      ^^^  service  of  the  writ  in  this  case  for  irregularity,  with 

Sular,butthe    costs,  upon  the  ground  that  it  had  been  served  out  of, 
efendant,  on  -       '^  ®  . 

and  beyond  the  borders  of  the  county,  to  the  sheriff  of 
which  it  was  directed. 


receiving 
notice  of 
declaration, 
says,  ^  It  is  all 
rifffat,  I  will 
oul  and  settle 
the  debt  and 
costs :"  the 
iiregularity  is 
waived. 


J.  Jervis  shewed  cause,  and  admitted  the  irregularity, 
but  contended  that  it  had  been  waived,  and  he  produced 
an  affidavit  stating,  that  when  the  notice  of  declaration 
was  served  upon  the  defendant,  he  accepted  it,  sayings 
'^  it  is  all  right ;  I  will  call  and  settle  the  debt  and  costs." 
This,  he  contended  upon  the  authority  of  Raioes  ▼• 
Knight  (a),  was  a  waiver  of  the  previous  irregularity. 
There  the  service  of  the  process  veas  clearly  irregular,  but 
the  defendant,  after  notice  of  declaration,  requested  that 
further  proceedings  might  be  stayed,  and  promised  to  pay 
the  debt  and  costs  ;  and  it  was  held  that  this  was  a  waiver 
.of  the  irregularity. 

Per  Cubiam. — It  is  quite  clear,  both  upon  principle, 
.and  upon  the  authority  of  the  case  cited,  that  the  de- 
fendant has,  by  his  subsequent  conduct,  waived  the  pre- 
vious irregularity  in  these  proceedings.  The  case  cited 
is  not  distinguishable  from  the  present ;  and  the  principle 
is  a  sound  and  plain  one,  that  where  a  defendant  means 
to  take  advantage  of  an  irregularity  in  point  of  form  in 
the  plaintiffs  proceedings,  he  must  act  promptly  (6),  and 


(a)  7  J.  B.  Moore,  461;  1 
Bingh.  132« 

(6)  Hompay  v.  Kenning,  2  Chitty, 
Rep.  236.  Where  the  defendant's 
attorney  wrote  a  letter  to  the  plain- 
tiff, stating  that  he  would  appear 
and  receive  a  declaration,  and  of- 
fering securi^  for  costs,  it  was 


held,  that  the  attorney  was  bound 
by  his  undertaking ;  and  that  an 
irregularity  in  the  service  of  a  lati- 
tat^ which  had  been  served  before 
the  day  on  which  it  bore  teste, 
was  waived  by  such  undertaking, 
although,  at  the  time  the  letter  was 
written,  the  irregularity  had  not 
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not  by  lying  by  lure  tbe  plaintiff  on  to  incur  increased  ex-^ 
penses.  This  rule  must  be  discharged^  and  as  it  was 
moved  with  costs,  it  must  be  discharged  with  costs  also. 

Rule  discharged  with  costs  (a). 


been  discovered.  Anon.  1  Chitty 
Rep.  129.  Snch  an  undertaking 
is  a  waiyer  of  an  objection  arising 
from  misnomer,  though  it  does  not 
appear  that  the  attorney  was  aware 


of  the  defect.    Lowe  r,  Clarke^  2 
Chitty  Rep.  240. 

(a)  And  see  Tidd,  8th  edition, 
562,  3,  4,  and  the  cases  there 
collected. 
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V. 

Hawktaed. 


CoiE^NFORTH   D.   LoWCOCK. 

OHITTY  had  obtained  a  rule^  calling  upon  the  plaintiff 
to  shew  cause  why,  upon  payment  by  the  defendant  of 
4/.  15s.,  the  amount  of  the  debt  for  which  the  action  was 
brought,  the  proceedings  should  not  be  stayed ;  and  why 
the  costs  of  this  application  should  not  be  paid  by  the 
plaintiff.  He  produced  an  affidavit  stating  that  the 
amount  of  the  debt  for  which  the  action  was  brought,  was 
4L  15s.  only,  and  that  at  the  time  of  the  commencement 
of  the  action,  the  defendant  was  resident  within  the  juris- 
diction of  the  Birmingham  Court  of  Requests ;  and  sug- 
gesting, that  no  person  to  whom  a  debt  is  owing,  not 
exceeding  5/.,  and  recoverable  by  the  statutes  25  Geo.  2, 
c.  31,  and  47  Geo.  3,  sess.  1,  c.  14,  from  any  person 
resident  within  the  jurisdiction  of  the  Birmingham 
Court  of  Requests,  can  recover  costs,  if  he  sue  elsewhere 
than  in  that  Court ;  wherever  the  plaintiff  may  reside,  or 
the  cause  of  action  accrue. 


In  an  action 
for  a  debt  re- 
coverable in  a 
Court  of  Re- 

Suests,  where 
le  plaintiff 
might  after 
verdict  be 
deprived  of 
costs,  this 
Court  will 
stay  the  pro- 
ceedings on 
payment  of 
the  debt  with- 
out costs. 


Comyn  shewed  cause.  This  application,  taken  alto- 
gether, is  unprecedented,  and  cannot  be  entertained.  None 
of  the  Court  of  Requests  Acts  have  ever  yet  been  con- 


VOL.  I. 


ComiifomTH 

LOWQOCK. 
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•tniidt  cor  wetk  torBiised,  to  da  mote,  thm  giro  tlM  d^ 
fendant  &e  means  of  depriring  the  plaintiff  of  his  eosli^ 
after  a  verdict  of  a  certain  amoiml  has  been  ftNoid. 

That  is  the  object  expressed  in  all  the  acts ;  and  if  tbe 
further  object  of  enabling  the  defendant  to  stay  th#  fmn 
ceedings  upon  his  own  affidavit  had  been  conteasplated, 
that  would  doubtless  have  been  expressed  also.  In  the 
absence  of  express  authority  for  this  pmoeeding,  the  Court 
cannot  interfere.  Betides,  the  mk,  evra  if  it  oonkl  be 
sustained  at  all,  cannot  be  made  absolute  in  its  present 
shape,  for  it  prays  too  much;  it  goes  the  length  of  asking 
that  the  plaintiff  shall  pay  the  costs,  whereas  the  utmost  the 
statute  does  is  to  protect  the  defendant  from  paying  them. 


Peb  Gobi  am. — ^The  rule  certainly  asks  too  much,  for 
we  have  no  authority  under  this  act  of  parliament  to 
Older  the  plaintiff  to  pa^  costs ;  the  utmost  scope  of  it  is 
to  deprive  the  plaintiff  of  the  privilege  of  receiving  costs. 
With  respect  to  the  other  part  of  the  rale,  we  see  no 
objection  to  it.  There  have  been  cases  upon  similar  acts 
of  parliament  in  which  motions  to  stay  the  proceedings 
have  been  granted  (ii)>  and  in  the  present  case  it  is  metey 


(a)  Dwuter  v.  Day,  8  East,  239. 
After  judgment  by  de&nlt,  and  the 
drnmaget  assessed  upon  a  writ 
of  inquiry,  the  defendant,  under 
the  London  Court  of  Requests 
Act  (39  and  40  Geo,  3,  c.  104), 
amy  mote  to  stay  proceedings  on 
payment  of  the  damages  assessed 
without  costs.  In  Robimon  r. 
Vicken,  1  Chit.  Rep.  636,  note, 
it  is  said,  that  under  the  London 
Court  of  tlequests  Act,  the  prac- 
tice is  to  stay  proceedings  on  pay- 
ing the  money,  without  costs,  and 
not  to  require  a  suggestion.  But 
where  a  defendant,  living  within 
the  jurisdiction  of  the  Westminster 
Court  of  Requests,  was  sued  in  a 
superior  Court  for  a  debt  under 


forty  shillings,  and  neglected  to 
take  advantage  of  the  sttt.  S3 
Oeo,  2,  by  pleading  it  ia  bar,  of 
taking  the  objection  at  the  trials 
the  Court  would  not,  after  yerdict 
for  the  plaintiff,  suffer  a  suggestion 
to  be  entered,  or  stay  tlie  proceed* 
ingt.  Ta^  ▼.  Biair,  3  T.  E. 
452;  1  East,  454,  n.  If  it  appear 
on  the  face  of  the  declaration,  or 
it  is  admitted  on  the  part  €i  the 
plaintiff,  or  shewn  by  affidavit, 
iKennard  v.  Janet,  4  T.  E.  495; 
Wellington  v.  Arters,  5  T.  R,  64 ; 
Melton  V.  Garment,  2  N.  R.  84; 
Anon.  2  Chitty  R.  395),  as  a  matter 
of  fact,  and  not  of  mere  inference^ 
{Lowev.  LowCf  1  Bingh.  270;  8 
J.  B.  Moore,  220),  and  not  denied, 
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to  the  plaintiff  to  grant  this  motion,  because  he  must 
proceed,  if  at  all,  with  the  certainty  of  losing  his  costs. 
We  think  the  justice  of  the  case  is,  that  a  stet  processus 
Bhoul^  be  enteved,  without  costs  on  either  side. 
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Corn FORTH 

LOWCOCK. 


Rule  aeeoidingly. 


that  dM  debt  is  under  for^  thil- 
liogSy  and  recovexable  in  an  infe- 
rior jurisdiction  {Eame$  ▼.  Wil- 
hamy  1  D.  Ic  R.  359),  tbe  Court 
will  stay  the  proceedingt  as  be- 
neath its  dignity  (2  Inst.  210, 21 1 ; 
2Coinylis's  Rep.  713);  the  true 
sense  of  which  phrase  has  been 
said  to  be,  that  the  Court  will  take 
caie  that  the  administration  of 
justice  is  not  made  a  heavy  op- 
pression, where  the  interest  is  so 
small  that  it  would  be  only  in- 
dolfing  Teiation  and  passion  to 
give  the  relief.  (Per  Lord  EUon^ 
10  Yes.  551).  But  as  the  plaintiff 
cannot  sue  in  the  County  Court 
ualcBS  the  whole  cause  of  action 
haie  aiisea  within  the  coanly,  and, 
it  is  said,  unless  the  defendant 
reside  there,  the  action  must  be 
brought  in  the  superior  Court, 
where  either  of  these  circumstances 
&iis,  although  the  demand  be  lor 
less  than  forty  shillings.  Tubh  ▼. 
Woodward^  6  T.  R.  175;  Biuhyy. 
Fearmh  8  T.  R.  235.  In  the  latter 
case  this  Court  refused  to  inter- 
iers^  on  tke  ground  that  the  plain- 
tifi  resided  in  Middlesex,  whereas 
the  Act  cr^ngthe  inferior  Court, 


limits  its  jurisdiction  to  causes 
where  both  parties  reside  within 
the  district  But  where  the  cause 
o  action  irises  within  the  juris- 
diction of  an  inferior  Court,  creat- 
ed by  the  common  law,  there 
appears  to  be  no  objection  to  pro- 
ceeding there  against  a  non-resi- 
dent defendant,  if  he  can  be  senred 
with  process  within  the  jurisdic- 
tion, or  will  appear  gratis,  or  upon 
irregular  process.  The  non-resi- 
dence is,  however,  such  an  obstacle 
as  would  justify  the  plaintiff  in 
suing  in  tbe  Courts  at  Westmin- 
ster. The  latter  point  only  is 
settled  in  WeUh  ▼.  7Voy/«,  2  H. 
Bla.  29 ;  and  Uiough  it  was  there 
stated,  arguendo^  that  an  action 
was  not  ipaintainable  in  the  Coun- 
ty Court  against  a  non-resident, 
the  references  by  no  means  sup- 
port the  position.  And  see  Bro, 
Abr.  SMmmontf  pi.  22 ;    Wheeler  ▼• 

,  Freeman,468 ;  Bro.  Abr.  R«- 

tpander,  pl.l2 ;  Jenk.  57,  pi.  7.  If 
an  action  be  brought  in  the  County 
Court,  where  that  Court  has  no 
jurisdiction,  the  defendant  may 
have  a  prohibition  after  judgment, 
F.  N.  B.  42  F. 
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An  affidavit 
of  debty  on  an 
award  direct- 
ing money  to 
be  paid  by 
defendant  to 
plaintiff  upon 
denumd,  not 
alleging  a 
demand,  is 
insufficient. 


Driver  v.  Hood. 

OOMYN  had  obtained  a  rule,  calling  npon  the  pkdntifl 
to  shew  cause,  why  the  bail-bond  executed  in  this  cause 
should  not  be  delivered  up  to  be  cancelled,  on  the  defend- 
ant's filing  common  bail,  and  why  the  plaintiff  or  his  attor- 
ney should  not  pay  the  costs  of  the  application ;  and  or- 
dering that  in  the  mean  time  proceedings  should  be  stay- 
ed.  The  question  intended  to  be  agitated,  arose  upon  the 
affidavit  to  hold  to  bail,  which  stated — that  by  an  order  ol 
Nisi  Prius,  all  matters  in  difference  between  the  parties 
in  a  cause  in  which  Hood  was  plaintiff,  and  Driver  vras 
defendant,  were  referred  to  an  arbitrator ;  that  the  order 
of  Nisi  Prius  was  duly  made  a  rule  of  Court ;  that  the 
arbitrator  duly  made  his  award,whereby  he  awarded  '^  that 
Hood  had  no  cause  of  action  against  Driver,  and  that  there 
were,  no  damages  payable  from  Driver  to  Hood  in  respect 
of  the  matters  referred,  that  Driver  should  upon  receipt 
of  the  award,  pay  to  the  arbitrator's  attorneys  17/.  17s., 
the  costs  of  the  reference,  and  that  Hood  should  upon 
demand  repay  to  Driver  that  sum ;"  that  Driver  paid  the 
17/,    17s.   to   the  arbitrator's    attorneys ;    that  Driver*s 
costs  in  defending  the  cause  were  taxed  at  7/.  75.  6</., 
which   sum,  together  with   the  said  sum  of  17/.  17s., 
amounted  to  25/.  4s.  6d. ;  and  that  Hood  was  justly  and 
truly  indebted  to  Driver  in  the  said  sum  of  25/.  4s.  6d.j 
under  and  by  virtue  of  the  said  order,  rule  and  award. 


Chittjf  shewed  cause.  The  objection  intended  to  be 
raised  against  this  affidavit  to  hold  to  bail,  is,  that  it 
does  not  allege  that  the  sum  of  17/.  17s.  was  demanded 
by  Driver  of  Hood.  Such  an  allegation  was  unne- 
cessary. It  was^iUot  requisite  to  make  any  demand, 
for  the  award  gave  Driver  an  immediate  and  perfect 
right  of  action  against  Hood  for  the  money,  which  was 
to  all  intents  and  purposes  money  paid  by  Driver  to  the 
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use  of  Hood;  and,  therefore,  it  was  not  requisite  to 
allege  any  demand  in  the  affidavit  of  debt.  There 
is  no  case  expressly  in  point  with  the  present;  but  there 
are  decisions  similar  in  principle,  and  which  shew  this 
affidavit  to  be  sufficient.  In  Imlay  v.  Ellefsen  (a),  it 
was  held,  that  an  affidavit  of  debt  under  a  Judge's 
order,  disclosing  circumstances*  which  shewed  that  the 
plaintiff  had  been  damnified  to  such  an  amount,  was 
sufficient,  although  it  improperly  stated  that  the  de- 
fendant was  indebted  to  that  amount,  and  disclosed  the 
special  circumstances.  Here,  the  affidavit  discloses 
circumstances  which  shew  that  Driver  was  dfimnified 
to  the  amount  sworn  to  be  due  to  him  from  Hood.  So, 
in  Jenkins  v.  Law  (i),  it  was  held,  that  an  affidavit  of 
debt  '^  for  damages  awarded,  and  for  costs  and  expenses 
taxed  and  allowed,"  was  sufficiently  certain,  because 
the  Court  would  infer  that  the  award  and  taxation  were 
such  as  would  support  the  action.  Here,  the  affidavit 
shews  that  money  was  awarded  under  the  order  of 
reference,  the  rule  of  Court  and  the  award,  and  alleges 
that  the  same  money  is  owing  by  viftue  of  the  said 
order,  rule  and  award. 

Corny n,  contri,  was  stopped  by  the  Court,  and, 

Per  Curiam. — ^The  award  made  the  money  payable 
npon  demand;  therefore,  a  demand  was  necessary^in  order 
to  give  the  plaintiff  a  right  of  action,  and  the  affidavit 
to  hold  to  bail  is  bad  for  not  alleging  such  a  demand. 
This  rule,  consequently,  must  be  made  absolute ;  but  the 
defendant  must  undertake  not  to  bring  any  action  for 
the  arrest. 


Rule  absolute  (c)« 

(a)  2  East,  453.  Sdund.  33  ;  and  the  cases  collected 

(6)  1  Bos.  &  Pul.  365.  in  the  notes  (2)  and  (6)  there, 

(c)  And  see  Birkt  v.  Trippet,  1 
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Bernasconi  and  others,  surviving  assignees  of  A.  H. 
Chambers,  the  elder,  and  A.  H.  Chambers,  the 
younger,  bankrupts,  v.  The  Earl  of  Glengall. 

by  mS^""",  I^ECLARATION  in  assumpsit  by  plaintiffs  as  surriving 
of  a  bankrupt,  assigt^es  of  the  estate  and  effects  of  the  baokni^ts,  ''  oc- 
ant  does  not"  cording  to  the  forces  form,  and  effect  of  the  statute  made  and 
gTe  notice  fiotf?  in  force  concemihg  bankrupts.'^  The  first  count  was 
trading,  &c.,  ^po^^  &  bill  of  exchange,  dated  8th  November,  1826,  drawn 
putTthc^^*!"  on  defendant  by  John  Eben,  payable  three  months  aftw 
dityofthe  date,  to  the  order  of  himself,  which  bill  defendant 
commission  accepted  and  made  payable  when  due  at  George  Hicfc$'^ 
Where  a  20,  Somerset-Street.  Averment,  that  £der<  indorsed  the 
stated  t^t '^  ^^  ^  plaintiffs,  and  that  at  maturity  the  bill  was  shewB 
**A.  and  B.;  and  presented  to  Hkks  for  payment,  and  dishonoured, 
traders  ac-  Second  count  the  same,  only  omitting  the  special  ao- 
r~W°foi«ff*  ««Pta°««.  and  ^e  presentment  for  payment.  Third  aod 
the  6  Geo.  4,  fourth  counts  similar  to  first  and  second,  but  on  another 
time  tince^  ^^^  ^^  exchange  for  100/.  of  the  same  date,  with  counts 
became  bank-  for  money  lent,  paid,  had  and  received,  and  on  an  account 
the  intent  ^d   B^^-     Plea,  non-assumpsit  and  issue  thereon.     At  die 

meaning  of  trial  before  Lord  Tenterden,  C.  J.,  at  the  adjourned  sit- 
that  statute  •"  i  i  j 

—Held,  a  suf-  ^^^S^y  &t  Westminster,  after  last  Trinity  term  (a),   the 

ficient  allega-  ^^se  on  the  part  of  the  plaintiffs  was  this  : — ^the  com- 

bankrupts  had  mission  of  bankrupt  against  the  Messrs.  Chambers  was 

bS^mSted  P^^  *"•      ^^  *^®  ^^®   ^^^  November,  1825,  and  re- 
an  act  of  cited  that  *'  A.  C,  the  elder,  •  and  A.  C,  the  younger, 

since  Ae^'      bankers,  being  traders  according  to  the  provisions  of 

passing,  and     an  act  passed  in  the  6th  year  of  Geo.  4,  about 

operation  of     since  have  become  bankrupts,   within   the    intent  and 
that  statute,      meaning  of  the  said  statute."    The   assignment  to  the 

plaintiffs  was  then  put  in.     It  bore  date  *^  2d  Februaiy, 

one  thousand  eight  hundred  and  twenty 7  Geo,  4." 

Ebers,  the  drawer  and  indorser  of  the  bills,  proved  that  he 

(a)  Counsel  for  the  plaintiffs,     the  defendant,  Gvrney  and  Ckitty. 
Sewrlettp  A.  G^  and   ■         ;  for 
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liftd  p^MKk  a  eonsidefvtioii  for  tlie  acoeptanoe ;  and  upon  his 
cro08  examination  stated  that  the  Messrs.  Chambers  had 
ceased  to  trade  as  bank^ns  so  long  ago  as  Noyember,  1624. 
No  neCice  had  been  given  on  the  part  of  the  defendant  to 
dispnte  Ae  validity  of  any  of  the  proceedings  under  the 
oomniflsion;  it  was  nevertheless  objected  by  the  de- 
fendant's counsel^  that  as  die  eommission  described  the 
bankrupts  as  ''bankers"  only,  not  adding  the  words 
'^  dealers  and  chapmen,"  and  as  it  was  in  evidence  that 
tliey  had  ceased  to  be  ^'  bankers,"  in  November/  1824, 
lesg  h^oK  the  date  of  the  oommission,  and  long  before 
tike  aet  of  pariiament,  under  the  authority  ef  whidi  that 
qaHnrnfisioQ  issued,  came  into  operation,  at  was  impossible 
that  there  eoidd  have  been  either  a  tsading,  or  an  act 
of  iMLi&Tuptcy  by  the  Messrs.  Ctutmben^  whereon  to 
fottnd  the  ccMnmission :  and  Maggi  v.  Hunt  (n),  was  cited 
as  mn  aiulhority  in  point.  It  was  further  contended,  that 
under  the  circumstances  above  mentioned,  it  was  not 
eenpetent  for  the  plaintiffs  to  give  evidence  of  any  other 
trading  than  in  the  diaracter  of  bankers ;  sad  in  support 
of  that  position  Hak  v.  Small  (b)  was  referred    to. 

id)  4  Bing.  21 2^  where  it  wm 
held,  dttt  as  the  Geocsal  Bank- 
tupt  Act,  6  Geo»  4,  c  16y  which 


repealed  aU  former  bankrupt  acts, 
came  into  operation  1st  Septem- 
ber, tS25,  a  commiasioQ  sued  out 
8lk  SepSBSiber,  1825,  against  A. 
B^  upon  an  act  of  bankruptcy 
committed  by  him  the  July  pre- 
cedingy  could  not  be  supported. 

(h)  e  TwaA.  730 ;    3  J.  B. 

Mocsa*  J66^  where  it   was  held, 

that  if  a  bankrupt  be  described  in 

u  commission  as  a  dealer  in  cattle 

coly,  efidenoe  cannot  be  adduced 

te  prove  that  he  was  a  dealer  in 

bopt.  But  see  the  same  ease  more 

fidly  elated ;  4  J.  B. Moore,  415; 

2  Siod.  U  Bing.  25,  thus :— Where 

a  commimon  ef  bankrapt  was 


issued  against  a  trader,  describing 
him  as  ^'  a  dealer  in  cattle,  and 
seeking  his  trade  of  living  by 
buying  and  selling/'  without  the 
words  '^  dealer  and  chapman,*^ 
and  at  the  trial  of  an  action  of 
trespass  brought  by  him  i^Mt 
the  assignees  under  the  commis- 
sion, evidence  was  received  of  a 
dealing  in  hops,  and  a  verdict  was 
ifound  for  iSke  defendants  as  suoh 
assignees,  which  was  afterwards 
set  aside,  and  a  new  trial  granted, 
on  the  ground  that  it  might  ope- 
rate as  a  surprise  on  the  plaintiff: 
—Held,  on  a  second  trial,  Aat 
such,  evidenoe  was  properly  ad- 
mitted, as  the  words  ^  dealer  «u 
cattiV  were  descriptive  of  ^ 
person  onty ;  and  that  the  ft- 
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I82r.        Lastly,  it  was  objected  that  as  the  assignment  bore  date 
Bebnasconi    ^^  eighteen  hundred  and  twenty,  and  the  commission  did 
V*  not  issue  till  1825,  the  former  could  have  no  connec- 

tion with  the  latter,  and  could  convey  no  authority  to 
the  plaintiffs  to  sue  as  assignees.  The  Lord  Chief  Jus- 
tice overruled  all  the  objections,  and  the  plaintiffs  had  a 
verdict,  with  liberty  for  the  defendant  to  move  to  enter  a 
/  nonsuit,  or  for  a  new  trial. 

.  Gumey  now  moved  accordingly,  relying  upon  the 
first  and  last  objections  taken  at  the  trial.  First,  the 
commission  is  bad.  It  describes  the  bankrupts  merely 
as  '^  bankers,  being  traders  according  to  the  provisions 
of  the  6  Geo.  4,  c.  16 ;"  it  does  not  state  that  they 
traded  as  bankers,  since  that  act  catne  into  operation ; 
nor  could  it,  for  the  fact  was  proved  to  be  otherwise ; 
the/refore,  there  was  no  evidence  of  a  trading  under  that 
act.  Again,  it  states  that  the  bankrupts,  at  some  recent 
but  uncertain  period,  became  bankrupts  within  the  intent 
and  meaning  of  the  act ;  it  is  too  much  to  infer  from  so 
loose  a  statement  that  the  act  of  bankruptcy  was  com- 
mitted after  the  act  came  into  operation ;  for  such  a  state- 
ment would  be  equally  well  borne  out  by  evidence  of 
acts  committed  by  the  parties,  such  as  would  have  ren- 
dered them  liable  to  be  made  bankrupts  under  the  new 
act,  years  before  it  came  into  operation :  therefore^  there 
was  no  evidence  of  an  act  of  bankruptcy  within  that 
act.  Secondly,  the  assignment  is  a  nullity,  and  con- 
veyed no  title  to  the  plaintiffs  as  assignees.  It  was 
dated  in  1820,  and  therefore  could  not  possibly  apply 
to  a  commission  sued  out  in  1825.  [Lord  Tenterden, 
C.  J.     It  was  dated   in  eighteen  hundred  and  twenty 

neral   statement  that  the  bank-  in  the  commission   in  this  case» 

nipt  got  his    living  by   "buying  "being  traders   according  to  the 

and  selling/'    was  sufficient    to  provisions  of  the  statute/'  formed 

admit  evidence  of   any   trading  a  sufficiently  general  statement  to 

whatever.    Upon  the  same  prin*  render  evidence  of  any  species  of 

dple  it  would  seem  that  the  words  trading  admissible. 
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— ,  in  words  at  full  length,  with  a  blank  after  the 


word  *'  twenty  ;"  which  is  not  inconsistent  with  the  date    beewasconi 


of  the  year  of  the  reign,  following,  7  Geo.  4.     Bay  ley  J.  «• 

The  title  of  the  plaintiffs  as  assignees  could  not  pro- 
perly be  brought  in  question;  they  had  acted  as  as- 
signees, and  the  bills  were  indorsed  to  them ;  they  had 
no  occasion  to  prove  themselves  assignees  at  all.  Lord 
Tenierden,  C.  J.  The  defendant  gave  no  notice  to  dis- 
pute the  trading  or  the  act  of  bankruptcy,  pursuant  to 
the  90th  section  of  the  act,  he  was,  therefore,  not  en- 
titleci  to  call  upon  the  plaintiffs  to  prove  them].  That 
section  does  not  make  the  depositions  conclusive  evi- 
dence of  the  trading  and  act  of  bankruptcy,  as  the 
92d  section,  under  different  circumstances,  does ;  it  only 
provides  that  no  proof  shall  be  required ;  which  does  not 
preclude  the  defendant  from  disputing  the  validity  of  the 
commission  itself. 

Lord  Tenterden,  C.  J. — ^The  90th  section  of  the 
act  provides,  that  unless  notice  of  an  intention  to  dispute 
the  trading,  8cc.,  be  given,  no  proof  of  them  shall  be 
required.  I  now  really  doubt  whether  I  was  right  in 
allowing  the  defendant's  counsel  to  shew  that  the  bank- 
rupts had  ceased  to  trade  as  bankers  in  1824,  because 
the  intention  of  the  statute  seems  perfectly  plain,  to 
make  the  production  and  proof  of  the  commission  and 
assignment  sufficient  evidence  of  the  trading,  &c.,  where 
no  notice  of  an  intention  to  dispute  them  has  been  given. 
But  the  question  is,  whether,  looking  at  this  commission 
now,  the  Court  can  say  that  it  is  void.  It  is  a  com- 
mission under  the  great  seal,  and  it  recites  that  the 
parties  to  whom  it  applies,  became  bankrupts  within 
the  intent  and  meaning  of  the  General  Bankrupt  Act 
then  in  force.  Such  an  allegation  can  only  import  that 
they  committed  an  act  of  bankruptcy  since  the  passing 
of  that  act;  because  it  would  be  impossible  that  they 
should  so  become  bankrupts,  unless  that  had  been  the 
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ease.  We  cannot  prefiume  tke  fact  to  be  otherwise, 
seeing  it,  as  we  do,  asserted  and  altested  by  the  affixing 
the  great  seal  to  the  commissioii ;  and  if  bik^  a  qnestioa 
can  be  raised  at  all,  the  proper  mode  of  raising  it  would 
he  by  an  application  to  the  Lord  Chaacellor.  The  use  of 
the  word  **  bankers ''  only  in  the  oonuniesioii^  without 
the  words  **  dealers  and  chapmen,''  upon  which  an 
objection  has  been  founded,  presents  in  reality  mo  diffi- 
culty at  aU,  because  that  word  is  descriptire  not  of  the 
trade  of  the  bankrupts,  but  of  their  persons  merely. 
The  commission  is  awarded  against  them  as  *^  being 
traders  according  to  the  provisions  of  the  statute," 
which  is  a  perfectly  sufficient  allegation  of  their  b^ug 
tahders  (a). 


Batlsy,  J« — I  think  there  is  quite  enough  upon 
the  face  of  the  commission  to  shew  that  the  bank-* 
rupts  were  traders,  and  had  committed  an  act  of 
bankruptcy,  within  the  meaning  and  operation  of  the 
6  Geo.  4,  c.  1€.  But,  at  all  events,  the  Lord  Chancellor, 
when  he  sealed  the  commiasion,  must  have  been  satisfied 
of  that  fact,  and  we  cannot  enter  into  any  inquiry  i^on 
the  subject. 


The  other  Judges  concurred. 


Hule  refused. 


(a)  Vide  mte,  327,  note  (6). 


Grebnway  V.  Fisher. 

Scire /actos  to  revive  a  judgment.  Previously  to 
Easter  term,  1824,  which  began  on  the  5th  of  May,  the 
plaintiff  byeid  sued  the  defendant  in  an  action  of  trover. 

.    la  the  course  of  the  same  tenn  B.  signs  judgment  against  ^.in  an 

action  oir trover:— Held,  that  the  judgment  is  a  debt  provable  under  the  commission, 
and  that  AJn  ceitifioalB  if  abar  to  a  wdrejadat. 


After  the 
first  day  of 
term,  a  com- 
mission of 
bankrupt 
issues  against  A 
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Oa  thu  13th  of  May,  a  commiasion  of  bankrupt  was 
med  out  against  the  defendant,  under  which  he  afterwards 
obtained  his  certificate,  and  on  the  19th  of  May,  the 
plaintiff  obtained  judgment  in  the  action,  upon  which  he 
pioeeeded  by  scire  facuu.  The  defendant  appeared  to 
the  $cirtfacia$f  and  pleaded  his  bankruptcy  in  bar,  upon 
wiiich  plea  the  plaintiff  joined  issue ;  and  at  the  trial 
a  Yerdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  set  that  verdict  aside,  and  to  enter 
one  in  his  own  farour.  Alrule  niii  was  afterwards  obtained 
•cooidingly,  against  which 


SearUttf  A.  O.,  and  Ckiiiy,  shewed  cause.  The  question 
is,  whether  the  judgment  obtained  by  the  plaintiff  against 
the  defendant  in  the  action  of  trover,  constituted  a  debt 
proyable  under  the  commission  issued  against  the  latter, 
inthin  the  meaning  of  the  statute  6  Geo.  4,  c.  16,  s.  47  (a); 
because  if  it  did,  the  certificate  is  a  bar  to  this  action. 
The  only  ground  on  which  it  can  be  contended  that  the 
amcrunt  for  which  the  judgment  v^as  recovered  was  a 
debt  provable  under  the  commission,  is,  that  the  judg- 
ment Telated  back  to  the  first  day  of  the  term  in  which 
it  was  signed,  and  mast,  therefore,  be  considered  as 
baying  been  signed  before  the  commission  issued.  Now, 
though  it  is  perhaps  too  late  to  dispute  that  the  judgment 
does  in  some  iastaflces  relate  back  to  the  first  day  of  the 
term  in  which  it  is  signed,  still,  that  is  by  a  mere  fiction 
of  law,  which  is  never  permitted  to  alter  the  situation 
of  the  parties  with  respect  to  their  legal  rights,  or  to 
'Work  injustice.  Here  the  judgment,  in  fact,  was  signed 
en   the   19th  of  May,  and  the  commission  issued  on 


(«)  Which  proFides,  '^thateveiy 
person  with  whom  any  bankrupt 
ahallhaye  really  and  hondJidecoTir 
timcted  any  debt  or  demand,  before 
the  uniing  of  the  commiMioa 
against  him^shall,  notwithstanding 
sny  prior  act  of  bankruptcy  com- 
mitted by  sueh  bankrupt,  be  admit 


ted  to  prove  the  same,  and  be  a 
creditor  under  such  commission, 
as  if  no  such  act  of  bankruptcy  had 
been  committed  ;  provided  such 
person  had  not,  at  the  time  the 
same  was  contracted,  notice  of  any 
act  of  bankruptcy  by  such  bank<^ 
nipt  committed." 
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the  13th ;  the  commissiony  therefore,  in  reality  had  the 
priority,  and  the  judgment  did  not  constitute  a  debt 
provable  under  it.  Ex  parte  Birch  (a)  will  probably  be 
relied  on  by  the  other  side.  It  was  there  held  that  a 
judgment  for  damages  and  costs  in  assumpsit,  was  a  debt 
contracted  within  the  meanThg  of  the  46  Geo.  3,  c.  136, 
8.  2  (&),  and  provable  under  a  bankrupt's  commission, 
though  final  judgment  was  not  entered  up  until  after  the 
commission,  issued.  But  there  the  judgment  was  in 
assumpsit;  here  it  is  in  tort ;  a  most  important  distinction; 
and  that  decision  with  respect  to  a  judgment  in  assumpsit 
cannot  be  cited  as  an  authority  for  a  similar  decision 
with  respect  to  a  judgment  in  tort  (c).  In  Buss  t.  Git- 


(a)  7  D.  &  R.436  ;  4  B.  &  C. 
880. 

(6)  Which  provides,  "that  in 
i\\  cases  of  commissions  of  bank- 
ruptcy, ail  and  every  person  with 
whom  the  bankrupt  shall  have 
really  and  bond  fide  contracted  any 
debt  before  the  date  and  suing 
forth  of  such  commission,  which, 
if  contracted  before  any  act  of 
bankruptcy  committed,  might  have 
been  proved  under  such  com- 
mission, shall,  notwithstanding 
any  prior  act  of  bankruptcy  may 
have  been  committed  by  the 
bankrupt,  be  admitted  to  prove 
such  debt,  and  to  stand  and  be  a 
creditor  under  such  commission 
to  all  intents  and  purposes  what- 
ever, in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had 
been  committed  by  such  bank- 
rupt." 

(c)  But  see  Robinson  v.  Vale, 
4  D.  &  R.  430 ;  2  B.  &  C.  762. 
There  plaintiff  recovered  damages 
and  costs  against  defendant  in  an 
action  of  trespass,  and  signed  final 
judgment  on  the  29th  January. 
On  the  23d  of  that  month  defend- 
ant committed  an    act  of  bank- 


ruptcy, and  a  commission  issued 
against  him  on  the  31st  of  the 
same  month,  and  on  the  3rd 
May,  he  obtained  his  certifi- 
cate. It  was  held,  that  the  da- 
mages and  costs  were  a  bond 
fide  debt  within  the  meaning  of 
46  Geo,  3,  c.  135,  s.  2,  and 
provable  under  defendant's  com- 
mission; and  he  having  been  taken 
on  a  ca.  sa.  for  the  damages  and 
costs,  the  court  discharged  him  out 
of  custody.  There,  the  judgment 
was  signed  before  the  commission 
issued,  but  after  tne  act  of  bank- 
ruptcy was  committed;  here  the 
judgment  was  signed  after  the 
commission  issued,-  as  well,  of 
course,  as  after  the  act  of  bank- 
ruptcy was  committed.  The  court 
were  clearly  of  opinion  that  & 
judgment,  even  in  an  action  of 
tort,  is  a  debt  within  the  meaning 
of  the  statute,  and  provable  under 
the  defendant's  commission,  al- 
though the  final  judgment  be  not 
signed  until  after  the  act  of  bank- 
ruptcy committed.  And  the 
grounds  of  that  opinion  were 
explained  by  Bayley,  J.,  who 
said,  '^  the  judgment  was  the  con- 
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bert  (a),  it  was  held,  that  a  debt  due  on  a  judgment,  signed 
in  an  action  for  damages,  after  the  act  of  bankruptcy 
committed  by  the  defendant,  and  a  commission  issued 
thereon,  was  not  discharged  by  the  certificate,  though  the 
verdict  was  obtained  before  the  bankruptcy;  and  in  ex 
partt  Charles  {b),  that  whdfe  a  defendant  committed  an 
act  of  bankruptcy,  between  the  time  of  a  verdict  in  case 
for  a  breach  of  promise  of  marriage,  and  final  judgment, 
the  damages  were  not  a  provable  debt.  {Bay ley,  J. 
That  case  does  not  bear  upon  the  present.  The  real 
point  there  decided  was  this : — ^The  plaintiff  had  reco- 
vered more  than  100/.  dami^es  in  an  action  for  a  breach 
of  promise  of  marriage.  Between  verdict  and  judgment, 
the  defendant  committed  an  act  of  bankruptcy.  It  was 
held  that  Ihe  debt  due  upon  the  judgment,  after  it  was 
entered  up,  was  not  a  good  petitioning  creditor's  debt 
whereon  to  found  a  commission  against  the  defendant. 
Besides,  the  dates  in  that  case  were  materially  different 
from  those  in  the  present ;  for  the  verdict  was  on  the 
5th  of  December,  the  act  of  bankruptcy  on  the  25th 
of  December,  and  the  judgment  was  not  entered  up 
until  the  31st  of  January,  far  in  the  ensuing  term.]  In 
the  very  recent  case  of  Bire  v.  Moreau  (c),  the  de- 
fendant obtained  a  verdict  in  July.  A  commission  of 
bankrupt  issued  against  the  plaintiff  in  August.    Judg^ 

V.  White,  7  Price  209,  where  in 
an  action  for  damages,  on  a  tort, 
a  verdict  was  taken  subject  to  the 
award  of  an  arbitrator,  and  the  de- 
fendant became  bankrupt  between 
the  verdict  and  the  making  an 
award ;  it  was  held  that  execution 
could  not  be  sued  out  on  the  judg- 
ment, either  for  the  damages  or 
costs,  because  the  plaintiff  might 
have  proved  the  damages  recover- 
ed, under  the  commission. 

(a)  2  M.  &  S.  70. 

(6)  14  East,  197. 

(c)  4  Bmgh.  5^. 
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sequence  of  a  tort  committed  by 
the  bankrupt  before  the  act  of 
bankruptcy,  and  therefore  the  debt 
by  relation  back  to  the  cause  of 
action,  was  a  debt  existing  previous 
to  the  date  of  the  act  of  bank- 
ruptcy and  commission.  As  such 
it  was  clearly  provable  within  the 
meaning  of  the  statute,  the  object 
of  which  was  to  protect  the  bank- 
rupt's estate  against  the  proof  of 
dishonest  or  fictitious  claims, 
between  the  date  of  the  act  of 
bankruptcy,  and  the  suing  forth  of 
the  commission."    So,  in  Button 


Grecnwat 
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meiit  was  obtained  against  him,  and  a  certificate  nn^r 
the  commiMion  for  him,  in  the  following  Michaelmas 
tenm  And  it  was  held  that  he  was  liable  to  an  execution 
for  the  costs,  notwithstanding  the  6  Geo.  4,  c.  10^ 
s.  66  (a). 


IBayky,  J.  That  was  a  very  different  case  from  the 
present.  The  question  there  was  respecting  the  costs 
only,  and  turned  upon  a  different  clause  of  the  act  of 
parliament  (6)]. 

Campbell,  contrd,  was  stopped  by  the  Court 

Lord  TsNDBBDBN,  C.  J.— I  am  decidedly  of  opinion 
that  we  ought  to  make  this  rule  absolute.  At  common 
law,  every  judgment  has  relation  back  to  the  first  day 
of  the  term  in  which  it  is  entered  up.  The  rule  applies 
in  the  present  case,  and  its  application  to  the  present 


(a)  Which  provides,  ""that  if 
any  bankrupt  thall,  before  the  is- 
fuing  the  committioii,  have  con- 
tracted any  debt  payable  upon  a 
contingency  which  shall  not  have 
happened  before  the  issuing  of 
such  commission,  the  person  with 
whom  such  debt  has  been  con* 
traded  may,  if  he  think  fit,  apply 
to  the  commissioners  to  set  a  value 
upon  such  debt,  and  the  com- 
missioners are  hereby  required  to 
ascertain  the  value  thereof,  and  to 
admit  such  person  to  prove  the 
amount  so  ascertained,  and  to 
receive  dividends  thereon ;  or,  if 
such  value  shall  not  be  so  ascer- 
tained before  the  contingency  shall 
have  happened,  then  such  person 
may,  after  such  contingency  shall 
have  happened,  prove  in  respect 
of  such  debt,  and  receive  dividends 
with  the  other  creditors,  not  dis- 


turbing any  former  dividends; 
provided  sudi  person  had  no^ 
when  iuch  debt  was  contnctad^ 
notice  of  any  act  of  bankraptcgp 
by  such  bankrupt  committed.** 

(6)  Sect.  58,  which  provides, 
**  that  if  any  plaintiff,  in  any  ac- 
tion at  law,  or  snit  in  eqnity,er 
petitioner  in  bankruptcy  or  lunacy, 
shall  have  obtained  any  judgment| 
decree,  or  order,  against  any  per- 
son who  shall  thereafter  become 
bankrupt,  for  any  debt  or  demand 
in  respect  of  which  such  plaintiff 
or  petitioner  thaU  prove  under  the 
commiuiony  such  plaintiff  or  peti- 
tioner shall  also  be  entitled  to 
prove  for  the  costs  which  he  shall 
have  incurred  in  obtaining  the 
same,  although  such  costs  shall  not 
have  been  taxed  at  the  time  of  die 
bankruptcy.*' 
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cue  win  work  no  injustiee,  because  though  the  effect 
of  it  is,  that  the  defendant's  certificate  is  a  bar  to  this 
action,  the  plaintiff  may  prove  his  debt  under  the  com- 
Bttsnon* 


Baylst,  J. — ^I  think  it  4ft  impossible  to  distinguish 
this  case  in  principle  from  that  of  Ex  parte  JBireh,  and  I 
am  quite  satisfied  of  the  propriety  of  that  decision. 


The  other  Judges  concurred. 


Rule  absolute  for  entering  a  verdiet  for 
the  defendant. 


Fletcheb  v.  Heath  and  others. 

This  was  an  action  of  trover  for  twenty  bales  of  silk,      j.  p^^ 

and  twenty  warrants  for  the  delivery  of  the  same.    Plea,  ®^i^  ^ 

not  guilty,  and  issue  thereon.    At  the  trial  at  the  London  lodia  silkB, 

sittings,  before  the  Lord  Chief  Justice  (a),  the  jury  found  fo®  ^hShhe 

a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  sent  to  B.,  his 

Court  upon  the  following  case.  JjjJ^'  2ily 

In* February,  1825,  John  Billinge,  a  silk  broker,  pur-  their  value, 

chased  for  the  plaintiff  twenty-four  bales  of  silk,  lying  in  ^.^  whic?B. 

the  warehouse  of  the  East  India  Company.    The  plaintiff  accepted.  B. 

did  not  pay 

paid  for  the  silks  when  due,  and  received  twenty-four  war*  his  accept- 
rants  for  the  delivery  of  them  in  the  usual  form.     On  the  Sue^but 

7th  June,  1825,  the  plaintiff  sent  the'twenty-four  warrants  cei?ed  from 

^.  the  accept* 
(a)  Counsel   for  the  plaintiff,      for  the  defendants,  Gurney,  and  ances  of  A.  to 

Denmanf    C.  S*,  and  Campbell;      Reader*  nearly  the 

same  amount, 
for  the  purpose  of  taking  up  his  own  acceptances,  but  which  he  applied  to  his  own  use, 
and  afterwards  pledged  the  warrants  with  C.    In  trover  for  the  warrami  by  A.  against 
C: — Held,  that  by  sect.  8,  of  6  Geo.  4,  c  94,  JB.  not  having  paid  his  own  acceptances, 
had  no  lien  upon  the  warrants  which  he  could  transfer  to  C* ;  and  that  therefore  C«  had 


BO  right  to 


tbem  as  against  ^. 
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to  Billinge,  inclosed  in  a  letter^  of  which  the  following 
Fletcher      «  ^  ^^PJ' 


V, 

Heatb. 


''  London,  7th  June,  1825.  Mr.  John  Billinge.  I  in* 
close  you  24  East  India  warrants  of  silk,  with  a  statement 
of  costs,  amounting  to  37§1/.  13s.  Id,  Upon  these  I 
have  drawn  upon  you  two  bills,  1500/.,  and  1650/.  IO5., 
at  three  months'  date  from  the  6th  instant,  which  please 
to  accept  to  stand  against  the  proceeds  of  said  silk  when 
sold.     M.  Fletcher:' 

BilUnge  accepted  the  two  bills  above  mentioned, 
amounting  to  3050/.  10s.,  and  returned  them  to  the 
plaintiffs.  BilUnge  could  not  sell  any  of  the  silks  before 
the  bills  became  due.  The  plaintiff  promised  to  provide 
funds  to  pay  the  bills,  but  a  few  days  before  they  fell 
due,  he  said  to  BilUnge  that  it  would  be  inconvenient 
for  him  to  do  so ;  that  BilUnge  .'should  draw  bills  upon 
him  which  he  would  accept;  and  that  BiUinge  should 
get  them  discounted  and  pay  his  own  acceptances.  In 
consequence,  BilUnge  drew  upon  the  plaintiff  four  bills  of 
exchange  payable  to  his  own  order,  one  dated  3d  Sep- 
tember, 1825,  for  600/.  at  two  months;  another  of  the 
same  date  for  638/.  at  three  months ;  auQther  dated  8th 
September,  1825,  for  700/.  at  three  months;  another 
dated  9th  September,  1825,  for  700/.  at  four  months, 
amounting  in  the  aggregate  to  2638/.  These  bills  were 
accepted  by  the  plaintiff  and  delivered  to  BilUnge,  who 
promised  to  get  them  discounted,  and  to  take  up  his  own 
acceptances.  On  the  5th  September  he  discounted  the 
bill  for  638/.,  but  on  the  9th  September,  when  his  afore- 
said acceptances  bectmie  due,  and  were  paid  as  after 
mentioned,  he  had  not  discounted  any  of  the  others. 
On  that  day  he  went  to  the  counting-house  of  the  de- 
fendants^ shewed  them  the  plaintiff's  letter  of  the  7th 
June,  and  asked  to  borrow  3,000/.  upon  the  security  of  the 
warrants,  to  enable  him  to  pay  his  ^aid  acceptances.    He 
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did  not  mention  to  the  defendants  the   last  mentioned         1327. 
bills  so  accepted  by  the  plaintiff..    The  defendants  ad-      ^'^^"^' 

F.LETCI]Efl 

vanced  him  3000/.  on  the  credit  of  the  warrants,  which  v. 

he  left  with  them,  together  with  the  aforesaid  letter  of  the  Ueath. 
7th  June,  182&..  This  money  he  immediately  paid  into 
his  banker's,  where  his  acceptances  were  made  payable, 
and  without  it  the  bankers  had  not  funds  to  pay  them. 
In  this  manner  the  acceptances  were  paid  on  that  day. 
When  Billinge  borrowed  the  3,000/.,  and  left  the  war- 
rants with  the  defendants,  he  had  not  paid  any  of  his 
acceptances.  Billinge  had  no  authority  from  the  plaintiff 
to  borrow  the  said  sum  of  3000/.  from  the  defendants. 
On  the  26th  September,  Billinge  carried  to  the  de- 
fendants, bills  for  3366/.,  desiring  them  to  discount  those 
bills  for  him,  to  repay  themselves  the  3,000/.  they  had 
advanced  to  him  and  interest,  and  to  pay  him  the  balance. 
They  did  so,  and  paid  him  a  balance  for  269/.  7<.  Id. 
All  the  bills  accepted  by  the  plaintiff,  Billinge  dis- 
counted, and  applied  the  proceeds  to  his  own  use,  but 
carrying  the  amount  to  the  plaintifTs  credit  in  their 
account  current.  He  sold  one  bale  of  the  silk  on  the 
12tK  September,  and  three  more  on  the  2d  November. 
The  defendants  gave  him  up  the  four  warrants,  and  have 
retained  the  others  in  their  possession.  Billinge  did  not 
pay  the  proceeds  of  the  four  bales,  which  he  sold  to  the 
plaintiff,  but  he  credited  his  account  with  the  tmiount. 
The  'plaintiff  paid  all  the  bills  accepted  by  him  as  they 
1)ecame  due.  On  the  10th  October,  1825,  Billinge  drew 
upon  the .  plaintiff  another  bill  of  exchange,  payable  to 
his  own  order  for  400/.,  at  three  months,  which  was  also 
accepted  by  the  plaintiff,  and  which  Billinge  applied  to 
his  own  use.  A  third  set  of  bills  was  drawn  by  the 
plaintiff  on  Billinge^  and  accepted  by  him ;  one  dated 
1st  December,  1826,  for  700/.  at  three  months  ;  another 
dated  8th  December,  1825,  for  800/.  at  three  months ; 
another  dated  29th  December,  1825,  for  500/.  at  three 

■*^_■••  -  ...  .  ....  ... 

VOL.  I.         >  Z  * 
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,  =    iiiTUi--  aatecl  2d  Januan-,  1826,  for  60(\L 

jr-.zL      '   '^^   "^ic^zz.      L.i!w^*  Stopped  payment  on  the  17th 
"^^^^^^^    — **     ^^-   >    CDnmissiOL  of  bankrupt  was  soon 
^^^^=^  ^=^     Tl  iQeL.  the  jilaintiff  knew  noihinir 
'      ^^^"^n:  r»:rr»»«:  monev  from  the  defendants  : 
::   5rr-vri«    i^r  varTant*  with  them.     Bi/littse^ 


"^     -     >-i^':*a.    Tr.Tzn-n-..  was.,  and   still   is,  indebted 

sua  o:  4J*4/.     The  plaintiff  ne- 


-■"^^-=5.  15  irj-:  «:  &  nilif  accepted  by  Bil/inge, 
*z  i  ta:  2fif!E  c  -riisi  cuf.  and  thev  have  been 
-  ^i-3*  xnn:  Jishrvp  esai*.  Billinge  was  not 
^:-rtrT2=:  1  2»  B«?fr.rfaTnR  -rusL  ht  deposited  the  war- 
"^n  ^r^  asL.  re  is  tos  mieciii'd  to  them  when  he 
T — t'tl  x.^lUf^wT:  I  nt  mn/nnr  :r  -^.•>j/.  and  upwards. 
^:^     iilif    ir     .';■:►••...   r£-i^.cr»«t   zj  BUlinge  to   the  de- 

.:t:r.    T.rcJnced   to   the  de- 


/* 


i-c-m^  JXl^.  >33fe  :r  Ti»=si  were  dishonoured^  and 
-*r:.  '  L  rtsr  :inzs<  TT.i  T£  a  deficit  of  1039/.  be- 
<::r5^  i:^-*?^  ?=T":^  inf  r:ar.T7wacement  of  the  action, 
I'     -.-_-^::^  -w-^   irssLJsi^c   :c  behalf  of  the   plaintiff 

-  «     --     :■::  '£gtr.n,~:>   ^r:   "triised  to  deliver   them  up, 
_.  ..  _        :-s.  ^T'lir  i2sEi  ire  ihf  balance  due  to  them 

.--<:  -^   -»-  r3r  TTZin  :•!  the  Court,  are,   first 

-     -       _'-     .--^.-Jiirs-  r^^  try  lien  upon    the    war- 

V    ;r^-'     :  ir-"^  itsv*  any,  to  what  amount? 

<:j.^^     -  .  r.'ssi:::  to  be  entered,  as  the 

>.  -    -  ^         :    ir-  -^-rd}?:  is  to  stand,  the  same 

-♦r     ^L  MT     /.    tbt    d&nages  in  the  declara- 

-     ^.    .-.    :.    -r;  si::!::Tij:  on  delivery  by  the 

-  -  _  -^  -  » -..-u:  :3<  J*  i>£VT3ent  of  the  net  price 
<« .  .->.---  .-.  <.,::  .r  men  as  shall  be  previously 
.    ^     ,>i  .-,  t:r.--s^;:N  \.\:z  ihf  ronseat  of  the  plaintiff. 

XX  ^>r  T\;ii:rLitr.     First.,  the  defendants  had 
I-  *;>tt  iUf  warrants;  secondly,  if  they 
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had  any,  at  most  it  extended  only  to  the  sum  of 
412/.  IO5.,  the  difference  between  JBi/itiigeV  acceptances 
for  3050/.  IO5.9  and  the  plaintiff's  acceptances  for  2638/., 
the  latter  of  which  were  given  for  the  purpose  of  taking 
up  the  former,  though  they  were  not  so  applied.  The 
justice  of  the  case  is  clearly  with  the  plaintiff,  for  he 
had  bought  and  paid  for  the  silks,  and  they  were,  afterw 
wards  pledged  by  his  ageat  without  his  knowledge  or 
authority ;  but  it  is  to  be  contended  that  the  law  of  the 
case  is  with  the  defendants,  and  the  late  statute  of  6  Geo. 
4,  c.  94,  s.  ,5,  is  to  be  relied  upcm  as  furnishing  that 
law.  The  object  of  that  section,  as  stated  m  the  margin 
of  the  printed  act,  is  to  define  **  what  interest  pereons 
accepting  and  taking  goods,  8ic.,  ia  pledge  from  un-^ 
known  agents  may  acquire,''  and  the  enactment  of  it  is 
this : — ''  that  it  shall  be  lawful  for  any  person  to  acc^t 
and  take  any  such  (a),  goods,  wares,  or  merchandize,  or 
any  such  document  (6),  in  deposit  or  pledge  from  any 
factor  or  agent,  notwithstanding  such  person  shall  hare 
notice  that  the  person  making  such  deposit  or  pledge 
is  a  fiEictor  or  agent ;  but  in  that  case,  such  person  shall' 
acquire  no  further  or  other  right,  title,  or  interest  in,  or 
upon,  or  to  the  said  goods,  wares,  or  merchandize,  or 
document  for  the  delivery  thereof,  than  was .  possessed^ 
or  could  or  might  have  been  enforced  by  the  &ct6r  or 
agent,  at  the  time  of  such  deposit  or  pledge  as  a  security ; 
but  such  person  shaB  and  may  acquire,  possess  and 
enforce  such  right,  title,  or  interest  as  was  possessed^ 
and  mi^t  hare  been  enforced  by  such  factor,  or  agent, 
at  the  time  of  tsuch  deposit,  or  pledge/'    The  defendants. 


330 
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Fletcheb 

HSATHf 


(a)  t.  f •  Goods,  wares,  or  mer- 
^mndize,  eDtrusted  to  any  person 
for  the  purpose  of  consignment  or 
of  sale,  and  shipped  by  such  per- 
son in  his  own  name,  or  goods, 
wares,  or  merchandise,  shipped 
by  one  person    in  the  name  of 


another;  sect  !• 

(Jf)  t.  e.  Any  bill  of  lading,  India 
warrant,  dock  warrant,  warehouse 
keeper's  certificate,  wharfinger's 
certificate,  or  warrant,  or  order 
for  delivery  of  goods ;  sect.  2. 


z2 
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therefore,  could  acquire  no  further  right  or  title  to  the 
warrants  by  the  pledge  made  of  them  by  Billinge,  than 
BiUinge  himself  possessed  or  might  have  enforced ;  and 
then  the  simple  question  is,  what  right  or  title  to  the 
warrants  did  Billinge  possess,  or  could  he  have  enforced, 
on  the  10th  September,  when  he  pledged  them  to  the 
defendants  ?  It  is  confidently  submitted  that  he  had  at 
that  time  no'  right  or  title  to,  or  iii  the  more  generally 
accepted  term,  no  lien  whatever  upon,  the  warrants.  He 
had  advanced  no  money  upon  them,  he  had  merely  ac- 
cepted bills  to  the  amount  of  3050/.  lOs.,  s^ainst  the 
proceeds  of  the  silks  ;  and  the  plaintiff  had  subsequently 
accepted  bills  to  the  amount  of  2S38/.  for  the  purpose  of 
taking  up  Billinge^ s  bills:  so  that  the  utmost  extent 
of  Billinge^s  lien,  under  any  circumstances,  was  412/.  lOi. 
the  difference  between  the  two  sets  of  bills.  But  even 
that,  if  it  had  once  existed,  was  gone  before  the  pledge 
was  made ;  because  Billinge  did  not  take  up  his  own 
acceptances  with  the  plaintiff's  bills,  but  on  the  contrary 
discounted  one  of  the  latter,  a  bill  of  638/.,  and  applied 
the  money  lo  his  own  use;  so  that  his  claim  for  the 
412/.  lOs.  was  at  an  end,  and  the  plaintiff  had  a  counter 
claim  upon  him  for  226/.  IO5.  upon  that  part  of  the 
transaction.  But,  even  supposing  that  Billinge  had  on 
the  10th  September  a  lien  upon  the  warrants  to  the 
amount  of  412/.  IO5.,  which  lien  he  on  that  day  trans- 
ferred to  the  defendants  by  pledging  the  warrants  to 
them,  still  the  subsequent  transaction  of  the  26th  of 
September  discharged  that  lien,  both  as  against  the 
defendants  and  Billinge ;  for  on  that  day  Billinge  repaid 
the  defendants  the  300/.  which  they  had  advanced  upon 
the  security  of  the  waiTants,  and  the  plaintiff  might  then 
instantly  have  insisted  upon  the  warrants  being  delivered 
up  to  him.  It  is  true  that  the  defendants  received  back 
their  original  loan  of  3000/.  by  means  of  discounting 
other  bills  for  Billinge  of  a  large  amount,  and  paying 
him  the  balance ;  but  that  was  not  a  fresh  loan  on  account 
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of  the  warrantd;  that  was  an  actual  sale  of  those. bills  1827. 
by  BiUinge  to  the  defendants ;  s^d  though  some  of  those 
bills  were  afterwards  dishonoured,  that  circumstance  did 
not  affect  the  plaintiff;  it  only  constituted  a  new  debt 
between  the  defendants  and  BiUinge.  But  even  going 
one  step  further,  and  assuming  that  the  original  lien  sub- 
sisted, notwithstanding  the  transaction  of  the  26th  of 
September,  still  it  was  entirely  extinguished  by  what  took 
place  between  BiUinge  and  the  plaintiff  in  the  following 
December,  for  the  plaintiff  then  drew  bills  upon  BiUinge 
to  t)ie  amoimt  of  2000/.,  which  BiUinge  accepted,  and 
he  shortly  afterwards  stopped  pajrment,  being  indebted 
to  the  plaintiff  in  the  sum  of  494/.  Looking  at  these 
facts  altogether,  can  it  be  contended' that  such  a  pledge 
made  by  an  agent  ought  to  be  binding  upon  his  prin- 
cipal ?  Surely  not ;  the  most  grievous  injustice  would 
result  finom  such  a  decision.  It  is  submitted,  therefore, 
first,  that  the  defendants  have  no  lien  at  all  upon  the 
warrants ;  and,  secondly,  at  all  events,  that  they  have  a 
lien  only  to  the  extent  of  412/.  IO5.,  the  claim  which 
BilUnge  is  supposed,  to  have  had  upon  the  plfiintiff  at 
the. period  of  the  pledge.  In  either  view  of  the  case 
the .  plaintiff  is  entitled  to  recover  In  the  first,  because 
then  there  is  no  defence  to  the  action.  In  the  second,  for 
two  reasons : — ^first,  because  the  defendants  have  detained 
property  far  exceeding  in  value  the  amount  of  their  hen, 
and  have  thereby  been  guilty  of  a  conversion  of  the 
surplus;  and,  secondly,  because  they  have  varied  the 
ground  upon  which  they  claimed  to  retain  that  property; 
for  their  first  claim  was  in  respect  of  a  debt  owing  by 
the  plaintiff,  and  their  present  claim  is  in  respect  of  a 
debt  owing  by  BiUinge  :  and  that  is  a  waiver  of  the  lien 
in  toto.     Boardman  v.  SiU  (a). 

Reader,  contrd.     First,  the  defendants  have  not  waived 
their  lien,  be  the  extent  of  that  lien  what  it  may.    The 

•    (a)  1  Campb.  410,  d.    And  see  Thompwn  y.  Trail,  6  B.  &  C.  36. 
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1 8dr.        principle  laid  down  by  Lord  EUeHbarough,  in  Boardman  t« 
_     "^'^      5t7/ cannot  be  impugned  ;  nor  need  it  on  the  part  of  the 
V.  present  defendants.    The  point  there  decided  was,  that  if 

fiBATH.       a, person,  haying  a  lien  upon  goods  for  warehouse  i:enty 
when  they  are  demanded  of  him,  cl€dms  to  r^leun  them  upon 
a  difierent  .ground,  (in  that  case,  that  the  goods  were 
his  own  property ,).aiu{  does  not  make  ang  mmtum  of  the 
Hen,    tiDTer  jnay  be  maintained  against  Jiim,  .without 
eyidence  of  a  tender  having  been,  made  to  him  in  respect 
of  his  lien.    It  requires  no  argument  to  shew  how  widely 
and, essentially  that  case  differs  from  the  present;  the 
mere  statement  pf  it  is  enough  to  dismiss  the  point  raised 
upon  it.    Secondly,  it  is  perfectly  immaterial,  so  fieur  as 
the  .  maintenance  of  the  action  is  concerned,  to  what 
extent. the  defendant's  lien  prevailed.    If  they  have  any 
lien  at  all,  however  limited,  that  is  a  good,  answer  to  this 
.action,  because  the  plaintiff  has  made  no  tender  in  re- 
spect of  that  lien,,  which  he  was  bound  to  do*    Then, 
.thirdly,  which  is. indeed  the  only  point  in  the  case,  had 
the  defendants  any  lien,  at  all  ?    If  they  had,  the  plaintiff 
must  be  nonsuited  j  and  that  they  had,  a  short  review 
of  the  facts  will  clearly  and  satisfactorily  establish.    It 
has  been  said  that  the  }uiMice  of  the  case  is  with  the 
plaintiff,  because  he  bought  and  paid  for  goods  which 
were  afterwards  pledged  by  his  agent,  without  his  know- 
ledge or  authority ;   but  it  is  at  least  equally  with  the 
defendants,  for  they  have  advanced  their  money  bond  Jide 
upon  the  faith  of  a  security,  which  is  now  attempted  to 
be  wrested  from    them,    mthout    repaying  them  their 
advances.     The  language  used  by  the  plaintiff  in  his 
letter  to  Billinge  of  the  7tb  of  June,  clearly  shews  that  he 
intended  to  give  Billinge  a  lien  upon  the  wan'ants,  and 
that  lien  was,  under  the  new  law,  transferrahle  by  Bit' 
linge  to  the  defendants.     He  says, ''  I  inclose  you  twenty* 
four  warrants  of  silks,  upon  which  I  have  drawn  bilk, 
which  please  to  accept,  to  stand  againU  the  proceeds  {^ 
the  silk  when  sold."    The  plaintiff,  therefore,  expressly 
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dmiged  the  warrants  with  the  amount  of  the  bills  which        ^^7. 
he  then  drew^  and  Billinge  pledged  them^  so  charged  to     FLETcmia 
the  defendants ;  which  by  law  he  was  entitled  to  do.    The  «• 

defendants,  in  'accepting  the  warrants,  acted  perfectly 
kmAJidif  tot  Iney  had  no  reasoh  throughout  the  tfansae- 
tion  to  eiitertain  any  sospiciiHi  of  Billinge;  they  trusted 
the  plaintiff,  not  Billinge :  they  adtanced  their  money 
up(m  the  plaintiff^B  security,  and  the  law  transferred  to 
thetn  the  same  lien  upon  the  warrants  as  Billinge  pos- 
sessed at  the  time.  Then  what  lien  did  Billinge  then 
possess?  'Hie  pledge  was  on  the  10th  of  September. 
Biilinge's  aocej;>tancea  fell  due  on  the  9th.  On  the  8th,  the 
plaintiff  ga^e  him  firesh  bills,  which  left  a  balance  of 
412/.  10s.  due  to  BilUnge;  and,  therefore,  to  that  extent 
at  least,  BilUnge  had  a  lien,  which  he  was  capable  of 
transferring  to  the  defendants.  Then  it  is  impossible 
for  the  plaintiff  to  maintain  this 'action,  because  he  has 
omitted  to  tender  to  the  defendants  that  sum  df  412/.  10s. 
The  defendants  did  not  waive  their  lien  by  discounting 
the  seocmd  set  of  bills  for  Billinge ;  for  that  was  not  a 
sale  of  those  bills  by  Billinge  to  them,  but  a  new  loan 
up<m  the  old  security;  and  as  those  bills  were  never 
paid,  they  could  have  no  effect  in  altering  the  relative 
claims  and  liabilities  of  the  parties.  It  is  said  the  war^ 
rants  might  at  that  time  have  been  demanded  back  by 
the  pkiiitiff ;  but  if  they  might,  they  never  in  fact  were 
so;  they  were  left  by  him  in  the  hands  of  the  defendants 
as  coattnuiog  securities,  and  the  possession  of  them  never 
having  been  given  up,  the  lien  upon  them  never  was 
extinguished.  The  subsequent  arrangement  made  be- 
tw^een  Billinge  and  the  plaintiff  could  not  operate  in  - 
any  manner  against  the  defendants;  for  the  plaintiff 
being  then  indebted  to  Billinge  upon  a  balance  of  ac-* 
comxts,  coidd  not  have  demanded  the  delivery  of  the 
warrants  from  him,  because  he  had  then  a  lien  upon 
them  for  that  balance,  which  lien  had  passed  to,  and  was 
siAisifltiiig  in  liie  defendants. 
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f 827.  Xh^  case  was  argued  in  Trinity  term   last;  when  the 

Fletcher      Court  took  time  for  consideration ;  and  in  the  course  of 
the  present  term,  judgment  was  delivered  by 


V. 

Heath. 


Lord  Tenterden,  C.  J.,  who  after  briefly  reca- 
pitulating the  facts  of  the  case,  thus  proceeded.  Upon 
these  fa6ts  we  are  all  of  opinion  that  the  plaintiff  is  en- 
titled to  recover.  At  common  law,  aiid  before  the  pass- 
ing of  the  late  statute  6  Geo.  4,  c.  94,  it  is  perfectly  clear 
that  the  defendants  would  have  had  no  lien  upon  the 
warrants;  but  it  was  contended  that  under  the  fifth 
section  of  that  statute  they  could,  and  did  acquire  a  lien 
upon  them,  at  least  to  the  amount  of  412/.  lOs.,  the  sum 
due  from  the  plaintiff  to  Billinge  at  the  time  the  latter 
pledged  the  warrants  with  the  defeadants.  But  that 
clause  provides,  that  the  pawnee  of  goods  pledged  by 
an  agent,  shcSl  acquire  no  further  right,  tide,  or  interest 
in  the  goods,  than  was  possessed,  or  could  have  been 
enforced  by  such  agent  at  the  time  of  the  pledge  ;  there- 
fore, the  question  is,  what  right,  title,  or  interest,  Billinge 
possessed  in  these  warrants,  or  could  have  enforced,  at  the 
time  he  pledged  them  with  the  defendants.  The  plaintiff 
in  his  letter  to  Billinge  of  the  7th  of  June,  incloses  the  war- 
rants to  him,  and  states  that  upon  those  warrants  he  has 
drawn  bills  upon  him ;  and  those  bills  Billinge  accordingly 
accepted.  Biit  those  bills  were  never  paid.  Now  the 
8th  section  of  the  statute,  which  provides,  that  the  pre- 
{^eding  section  which  declares  that  agents  fraudulently 
pledging  the  goods  of  their  principals  shall  be  deemed 
guilty  of  a  misdemeanour,  shall  not  extend  to  cases  in 
which  the  agent  has  not  made  the  goods  a  security  for 
any  sum  beyond  the  extent  of  his  own  lien,  provides 
that  acceptances  of  bills  by  an  agent  drawn  by  his  prin- 
cipal, shall  not  create  a  lien,  so  as  to  excuse  the  pledge, 
unless  the  bills  are  paid  when  due.  It  follows  from  that 
provision,  that  Billinge  the  broker  had  no  lien  upon  the 
warrants  at  the  time  when  he  pledged  them,  and  conse- 
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quehtly  that  the  defendants  could  derive  no  lien  from  him^ 
and  have  no  right  to  detain  the  warrants  as  against  the 
plaintiff,  the  principal.  The  result  is,  that  the  judgment 
of  the  Court  must  be  for  the  plaintiff. 
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Judgment  for  the  Plaintiff; 


The  Kino,  at  the  relation  of  James  Tilby  v,  Headlby 
and  others,  burgesses  of  the  borough  of  Devizes,  in  the 
county  of  Wilts. 

« 

In  Trinity  Term  last,  Campbell  obtained  a  rule  calling    a  charter 
upon  the  defendants  to  shew  cause,  why  aft  information,  8^°*^  fo  a 

.  "^  'J  '   corporation 

in  the  nature   of  a  ^iio  warranto^   should  not  be  exhi-  by  prescrip- 
bited  against  them,  to  shew  by  what  authority  they  seve-  ^Ses  Ae^' 
rally  exercised  the  office  of  chief  or  capital  burgesses,  of  existence  of 
the  borough  of  Devizes,  in  the  county  of  Wilts,  from*  the  gisting  of"" 

Ist  day  of  August,  1826,  to  the  8th  of  October  in  the  ^^J^YI^^^ 

chief  bur- 
same  year;  and  by  what  authority  they  now  claim  to  messes, and 

exerciBe  that  office  within  the  said  boroufich.  oirects  that 

^^  the  mayor. 

This  rule  was  obtained  on  two  affidavits  of  the  relator,  recorder,'^  a^d 
the  final  of  which  contained  the  follovring  allegations :—  burges^ 
The  borough,  of  Devizes  is  a  corporation  by  prescription,  l>eiQg  the 
with  :  twelve  j  chief-buigesses-councillors,    or    aldermen,  council  of 
and  twenty-four  chief-burgesses.      10th  July,  3  Jac.  1,  ^  *^^ 
a  charter  was  granted  to  the  mayor  and  burgesses  of  the  which  chief 

burgesses 
same  are  cattedy  knowUf  or  distinguished,'  by  the  name  and  distinction  of  chirf-burgesses- 
counciUorSf  of  the  borough  qforesaidy  or  the  greater  part  of  them  shall  have  power  and 
authority  to  choose,  nominate,  and  appoint,  a  mayor,  &c.,"  and  the  mayor  is  to  be 
chosen  out  of  the  chief-burgesses-cottnctZ/ori.  It  creates  a  court  of  record  within  the 
borough,  which  is  to  be  held  before  the  mayor,  recorder,  and  the  chief-burgesses- 
counculorsy  before  whom  also  the  sessions  of  the  peace  are  appointed  to  be  held, 
out  of  whom,  the  justices  for  the  borough  are  to  be  chosen,  and  by  whom,  fines  are  to 
be  imposed  on  persons  refusing  to  take  upon  themselves  offices  to  which  they  have 
been  elected.  vVhen  the  common  council  are  assembled  in  their  elective  capacity,  it 
is  sufficient  if  any  nineteen  chief  burgesses  are  present;  and  it  is  not  necessary  that  the 
presence  of  a  majority  of  the  twelve  chief  burgesses  councillors,  and  the  presence  of  a 
majority  of  the  twenty-four  chief  burgesses,  not  being  councillors,  should  concur. 
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f8Sf7.  wd  boKOUgh  Mid  their  successors,  by  which,  after  re- 
J^.^'>  oJtiag  that  the  borough  of  Devizes,  in  the  county  of 
I,.  ""  Wilts,  was  an  ancient  and  populous  borough,  and  that 
utAOLsr.  ii^^  mayor  and  burgesses  of  the  same  borough  had,  time 
out  of  mind  within  the  said  borough,  %8ed  and  en- 
joyed dirers  liberties,  &c.,  as  well  by  the  charters  of 
many  of  the  king's  progenitors,  as  also  by  means  of 
divers  prescriptions  and  customs  anciently  used  in  the 
same  borough ;  and  that  tibe  -ih&a,  mayor  and  burgesses 
had  humtily  besought  his  majesty  to  exhibit  and  extend 
to  them  his  grace  and  kingly  munificence ;  and  that  his 
said  majesty,  for  the  rule,  government,  and  improvement 
of  the  said  borough,  was  willing  to  alter  and  change 
the  time  and  manner  of  choosing  the  mayor  of  the  said 
borough,  and  did  vouchsafe  to  explain  and  confirm  other 
grants,  liberties,  franchises,  immunities,  and  pre-emi- 
nences, as  well  by  the  charters  of  many  of  his  proge- 
nitors and  predecessors  to  the  same  mayor  and  burgesses 
of  the  borough  aforesaid  and  their  predecessors,  as  abo 
by  means. of. divers  prescriptions  and  customs,  theretofore 
anciently  used  in.  the  said  borough,  and  to  give  and  grant 
other  liberties  and  ordinances,  profitable  and  eonvemetit, 
for  the  good  ruling  of  the  borough  aforesaid ;  his  said 
majesty  willed  that  from  thencefisrth  for  ever  thereafter 
there  should  be  continually  in  the  same  borough  one 
certain  and  undoubted  manner  for  and  concerning  the 
keeping  of  his  peace;  and  for  the  rule  and  government 
of  his  people  there,  did  allow,  ratify,  and  confirm  to  the 
mayor  .and  burgesses  of  the  borough  aforesaid  and  their 
successors,  for  ever,,  all .  and  lingular  gifts,  grants, 
liberties,  &c. ;  and  further  for  the  better  state  of  the  said 
borough  of  Devizes,  and  of  the  burgesses  and  inhabttantts 
of  the  same  borough,  and  for  the  better  government 
thereof,  and  to  avoid  from  thenceforth  all  such  doubts, 
ambiguities,  and  questions,  as  theretofore  had  arisen, 
or  thereafter  by  any  means  should  happen  to  arise,  of  or 
concerning  the  election  of  the  mayor  of  the  said  borough, 
or  the  goyemment  cf  the  same  borough,  his  said  majesty 
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did  giro  and  gr^t  to  the.Baid  jnayor,  tu.,  that  the 

mayor  .and  commoa  deijk,  called  the  town  clerk,  of  the     jhTlUiia 

said  borough,  together  .with  thirty  and  six  bureesses  of  ^- 

the  Mone  bosoi^h^  being  the  conunon  coundl  of  the  same 

borough  (a),  fAr  the  time  bmg,  or  the.  gieater^  part  oC  them 

from  time  to  time,  ifuui  ai  aU  timi^  thei^after  should  ha?e 

power  yearly,  and  every  year,  on  the  Frido^  next^aHar 

rtte  Feast  :of  Pentcjoofit,  of  ^ohoaaing,  JMflsiiiatij[q^<xMiii 

nmsgniipfe  aaddiidfAfly  tfimUaadmig^t^^^      nomi- 

nate,  imd' assign  one  honest  alid.discieet  man  itf  tie 

number  rf  iwehe  ekUf-burgewx^cGundUor^  of  the  aaid 

bcmNigh^  who  should  be  mayor  of  the  said  borough  for 

mie  whole  year,  n^xt  ensuing  (6) ;  who  befpite  he  should 

be  admitted  to  exereiae  the  same  office,  that  is  to  jMiy,  on 

the  Feast  of  St.  Michael,  the  arduUigel,  yearly  next  after 

his  election,  should  take  his  corporal  oath  well  and  truly 

to  execute  the  same  office,  in  all  things  concerning  it, 

befom  his  last  predecessor,  being  next  before  mayor  of 

the  borough  afcNresaid,  and  the  town  clerk  of  the  same 

borough,  in  the  presence  of  the  afqresaid  thiicty  and  six 

burgeasea  and  other .  burgesses  of  the  same  borough,  for 

the  time  bdng,  or  the  greater  part  of  them  (c) ;  and  after 

suoh  oath  so  taken,  he  should  and  might  execute  the 

office  of 'mayor  of  the  same  b<HK>u^  for  one  whole  year 

then  next  ibUowing;    And  that  the  mayor  and  town 

derk  ot  the  borough  aforesaid,  for  the  time  being,  and 

ihirty*fiix  chief  burgesses  of  the  same  borough,  for  the 

time  being,  or  the  greater  part.of  thi^m,  should  have  the 

nomination,  and  election,  and  appointing,  and  that  th^ 

should  and  might  nominate,  appoint,  and  elect,  all  and  all 

manner  of  such  and  the  like  officers  and  ministers  (d) 

whatsoerer,  thereafter  to  serve  within  the  same  borough,  as 

theretofiNre  had  had,  held,  enjoyed,  and  used  any  offices 

wkhin  the  same  borough,  at  such  places  within  the  bo- 

rsugh  aforesaid,  and  at  such  time  and  times,  as  anciently 

theietol(MEe<  had  been  used  withiii  the  borough  aforesaid, 

(a)  Pan,  378.  (c)  Pott,  370. 

^  ^)  PmI,  870, 1^  (d)  PmI,  870, 1. 
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1837.        and  also  of  taking  thereafter  all  and  singular  free  hiur- 
Tbe  Kino      g^sses  of  the  borough  aforesaid,  into  the  number  of  free 
V*  -burgesses  of  the  same  borough  (a) ;  and  that  such  officers 

and  ministers  and  the  aforesaid  free  burgesses  into  the 
number  of  free  burgesses  of  the  same  boi6ug}i  to  be  a4- 
mitted,  should  be  sworn  before  the  mayor  and  town  derk  of 
the  same  bprough,  and  the  chief-burgesses  of  the  same 
borough,  for  the  time  being,  or  the  greater  part  of  them, 
severally  toexecute  their  offices  faithfully  before  they  should 
be  admitted  to  such  officea  within  the  borough. aforesaid, 
or  to  the  places  of  free  burgesses  of  the  same  borough  (6) ; 
And  if  it  should  happen  that  the  mayor  of  the  borough 
aforesaid,  for  the  time  being,  at  any  time  within  a  year 
after  he  should  so  as  aforesaid  be  chosen  to  the  office  of 
mayor  of  the  same  borough,  should  die  or  be  remoyed 
from  his  office,  then  and  so  often  it  should  and  might 
be  lawful  to  and  for  the  aforesaid  town  clerk  and  thirty- 
six  chief-burgesses  of  the  borough   aforesaid,    or    the 
greater  part  of  them  for  the  time  being,  within  fifteen 
days  next  after  such  death  or  removal  of  the  said  mayor, 
in  the  Guildhall  of  the  borough  aforesaid,  or  in  any  other 
convenient  place  within  the  same  borough,  to  meet  and 
one  other  of  the  aforesaid  twelve  burgesses  councillors  of 
the.  same  borough,  to  elect  and  ordain  to  be  mayor  of 
the  same  borough,  and  that  he  so  elected  and  ordained 
as  aforesaid,  might  have  and  exercise  the  same  office 
during  the  residue  of  the  same  year,  his  corporal  oath  beii^ 
first  taken  before  the  town  clerk  and  the  chief  burgesses 
of  the  borough  aforesaid,  or  the  greater  part  of  them ;  and 
so,  as  often  as  the  case  should  so  happen  (c);  and  if  any 
.  burgess  or  inhabitant  of  the  borough   aforesaid, .  should 
be  thereafter  elected  into  the  office  of  mayor,  or  into  the 
number  of  the  chief  burgesses,  or  into  the  number  of 
the  free  burgesses,  or  to  any  other  office,  place,  or  function, 
within  the  aforesaid  borough,  and  such  person  so  chosen, 
being  apt  and  fit,  should,  after  the  same  electioa  should  be 

(«)  Post^  370.  (6)  Foit,  370. 

^  Xc)Posl,  370. 


HeadkV. 
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niade  known  nnto  him,  refiise,  without  reasonable  cause  to' 
take  upon  him  the  said  office,  place,  or  function,  to  which 
he  or  they  so  refusing  or  denying,  should  be  elected  or  7. 

nominated,  that  then  it  should  be  lawful  for  the  mayor 
and  diief  burgesses  aforesaid,  being  councillors,  and  the 
common  council  of  the  same  borough  for  the  time  being  (a), 
or  the  greater  part  of  them,  to  set  a  reasonable  fine  up<ni 
him-  or*  them'  so'  as  aforesaid  refusing  or  denying,  as 
to  them  should  seem  meet,  and  him  or  them  so  as  afore- 
said, refosing  or  denying  to  pay  the  fine  so  imposed 
upon*  them  as  aforesaid,  to  detain  in  prison  until  they 
should  pay  the  mayor  and  burgesses  the  fine  or  fines 
so'  imposed  to  the  use  of  the  said  mayor  and  burgesses 
for  the  time  being  (b),'  And  if  thereafter  it  should  happen 
any  of  the  aforesaid  thirty-six  chief  burgesses,  or  any 
other  officer  or  minister  for  the  time  being,  or  any  bur-  . 
gess*  at  any  timis  thereafter  in  their  offices,  places,  func^ 
tions,  and  charges,  ill  to  behave  themselves,  offsnd,  or 
to  commit  any  fault  by  which  such  deUnquent  or  offender 
should  be  thought  worthy  by  the  judgment  of  the  mayor,- 
town  clerk,  and  thirty-six  chief  burgesses  aforesaid,  or  the 
greater  part  of  them  for  the  time  being,  to  be  removed  from 
his  office,  function,  or  charge,  ^^thin  the  aforesaid 
borough,  then  and  so  often  it  should  and  might  be 
lawful  to  and  for  the  aforesaid  mayor,  town  clerk,  and 
thirty'fix  chief  burgesses,  or  the  greater  part  of  them, 
fimn  fime  ta  time  to  reniove  such  person  or  persons  so 
ill  behaving  themselves,-  offending,  or  committing  any 
such  crime  or  crimes,  from  their  offices,  places^  functions, 
and  chaiges,  within  the  borough  aforesaid.  And  his  said 
majesty  for  himself  did,  by  the  now  reciting  letters . 
patent  of  charter,  abolish,  revoke,-  and  annul,  all  other 
authorities,  manners,  knd  forms  of  choosing/  nominating, 
and  appointing  the' mayor  of  the  borough  aforesaid,  or  the 
officers,'  ministers,  or  burgesses^  within  the  borough 
aforesaid,  bf  any  of  them,  willing,  and  granting,  and 
appointing  that  all  and  singular  elections,  &c.,.of  the. 

(a)  Potty  378,  389.  (b)  Post,  370,  382. 
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latr.       boiougfa>  afiwMaid,  or  any  of  tiiem  tlieraafter  to  he'  made 
TIm  Kxstf*     widim  the  saine  bomugh^  otberwiBe,  or  in  any  other  man- 
V-  ner  and  form  odiier  than  aocording  to  the  tenor,  form,  and 

effset'Of  said  letters  patent,  shordd  be 'from  thenceforth 
ntferly  ^Toid  aiid  of  none  effect.  After  enabling  the  mayor 
and  bnrge8M^toi|>nrdia8e  and  grant  lands,  &c,  and  to 
sae  and  be  Med,  the  statement  respecting  the  charter 
pfoceeds '  thus :  and  his  said  majesty  for  himself,  &&, 
did  grant  to  the  said  mayor  and  burgesses  of  his  said 
borough  of  DeTizesy  and  their  snccessors  for  ei>!er,  that 
the*  mayor  fbr  the  time  being,  and  the  town  clerfc,' 
and  chief  bnrgesses  for  the  time  being,  or  the  greater 
part  of  them,  whereof  his  said  majesty  willed  the 
nmyor  and  the  town  clerk  for  the  time  being  should  be 
two,  should  and  might  have  full  power  and  authority  of 
composing,  constituting,  ordaining,  and  making  froat 
time  to  time^  such  statutes  and  reasonable  orders  what*^ 
soever,  which  according  to  their  discretion  should  seem 
unto  them  to  be  good,  honest,  profitable,  and  necessary;* 
for  the  good  rule  and  goTemmentof  the  burgesses,  artifi^ 
cers,  and  inhabitants  {a)  of  the  borough  aforesaid,  fi^r  thflK 
time  being,  and'  for  the  declaring  in  what  manner  and: 
order  the  afoYesaid  i^yor  and  burgesses,  and/thetarti^' 
fleers,  inhabitants,  and  dwellers  of  the  same  borough,' 
should  behave  and  use  themselves  in  their  offices,  charges, 
and  businesses  within  the  same  borough,  and  the  liiniifl^ 
thereof,  for  the  time  being,  and  otherwise  for  the  iurtker 
good  and  public  utility  and  government  of  the  same' 
borough,  and  the  victualling  thereof,  and  also  for  the 
better  preservation,  governing,  disposing,  let^ng^  and 
demising  of  the  lands,  tenements,  possessions,  reversions^ 
and  hereditaments,  given,  granted,  and  assigned,  to  ther 
aforesaid  mayor  and  buigesses  and  their  successors,  and 
whatever  matters  and  causes  of  the  borough  aforesaid, 
or  touching  or  concerning  the  state,  right;  and  intereirt- 
of  the  same  borough;  and  that  they  and  their  sucoes- 
SOTS,  for  &e  time  being   by  the  aforesaid  mayor  and 

(a)  Pott,  358. 
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town  derk  and'  chief  btirg^sses,  being  councUldrs,  and  the 
common  oomxdl  df  the  same  bordti^h,  and  the  greater 
part    of  them    as    aforesaid/ as    ofteil  as  they  should  «. 

compose^  make,  ordaiA,  or  establidi  such  laws,  statutes,  Headlvt. 
and  ordinances,  in  form  aforesaid,  such  and  such  lik^ 
reasonable  pains,  penalties,  and  punishments,  might  im«' 
pose  and  assess  by  imprisonulent  of  theiif  bodies,  or  by 
fines,  or  amerciaments,  or  by  any  of  them/  against  and 
upon  all  offenders  contmry  to  such  laws,  statutes,  and 
ordinances,  ot  any  or  either  of  them^  as  to  the  same 
mayor,  town  derk,  and  chief  burgesses  for  the  tiine 
being  or  the  greater  part  of  them  as  aforiesaid,  should 
seem  reasonable  and  meet,  and  should,  and  -  might  have 
and  levy  the  same  fines  and  amerciaments,  without  the 
impediment  of  his  said  majesty,  his  heirs,  and  successors  ; 
all  and  singular  which  laws,  statutes,  and  ordinances,  so 
as  aforesaid,'  to  be  made,  his  said  majesty  willed  to  be 
observed  under  the  pain  in  the  same  contained ;  so  never- 
theless that  sudi  laws,  statutes,  ordinances,  imprisonment, 
and  amerciaments,  were  not  repugnant  or  contrary  to  the 
laws,  statutes,  customs,  and  rights  of  his  said  majesty's 
kingdom  of  England;  and  his  said  majesty,  for  the 
better  execution  of  his  will  and  grant,  vgilled  and  constituted 
that  the  aforesaid  town  clerk  and  chief  burgesses,  should, 
from  time  to  time,  be  aiding  and  assisting  to  the  mayor  of 
the  same  borough  for  the  time  being,  in  all  causes,  mat- 
ters, and  businesses,  to  be  executed  touching,  or  in  any 
wise  concerning  the  same  borough ;  and  his  said  majesty 
for  himself,  his  heirs  and  successors,  further  granted  to  the 
aforesaid  mayor  and  burgesses  of  the  borough  of  Devizes 
aforesaid,  and  their  successors,  that  they  and  their  suc- 
cessors from  thenceforth  and  fdr  ever  thereafter,  should  and 
might  have  and  hoH  within  the  borough  aforesaid,  in  the 
Guildhall  of  the  same  borough,  or  in  any  other  place  con- 
Tenient  in  the  same  borough;  a  court  of  record  every  Fri- 
day in  every  week  in  the  year,  and  so  from  week  to  week, 
or  from  two^  or  three  weeks,  to  two,  or  three  weeks,  or 
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for  a  longer  time  at  their  pleasure,  to  be  held  and  adjudged 
rpi^  g;^^^      before  the  mayor,  town  clerk,  and  chief  burgesses  being 
v*  councillors^  of  the  borough  aforesaid,  for  the  time  being, 

or  to  be  held  before  twelve,  eleven,  4en,  nine,  eight,  seven,, 
six,  five,  or  four  of  them,  whereof  the  mayor  of  the  samiC 
borough  for  the  time  being,  and  the  town  derk  of  the  same 
'     borough  for  the  time  being,  his  said  majesty  willed  to 
be  two.    The  charter,  after  defining  the  species  of  actions 
to  be  brought  in  the  borough  courts,,  directed  that  such- 
plaints,  pleas,    suits,   and  actions,   personal  and  mixed,, 
should  be  determined  before  the  said  mayor,' town,  clerk, 
and  chief  burgesses  being  councillors  of  the  said  borough 
for  the  time  being,  or  before  twelve,  eleven,  ten,  nine,: 
eight,  seven,  six,  five,  or  four  of  them,  whereof  the  mayor 
and  town  clerk  of  the  said  borough  for  the  time  being, 
to  be  two,  in  the  Guildhall,  at  the  same  borough  or,  &c.,. 
by  such  and  like  precepts,  &c.     The  charter  then  gave 
directions  for  the  execution  of  mesne   and  final  process, 
by  the  bailifis  and  Serjeants  at  mace,  and  for  the  adjourn- 
ment of  the  Court  by   the   mayor  ^d  town  clerk,  and 
chief  burgesses  being  councillors^  and ,  for  the  overse^ng 
and  correction  of  victuals,  and  the  examination,  correction, 
and  amendment  of  weights  and  measures  by  the  mayor. 
And  further  his  said  majesty,  for  himself,  8cc.,  willed  and 
granted  that  the  mayor  and  town  clerk  of  the  said  bo- 
rough for  the  time  being,  and  also  one  of  the  chief  burgesses 
and  councillors  of  the  same  borough  from  time  to  time  (to 
be  chosen  by  the  mayor,  town  clerk,  and  common  council 
of  the  said  borough  for  the  time  being,  or  the  greater 
part  of  them,  whereof  the  mayor  and  town  clerk,  &c.), 
during  the  time  wherein  they   should  happen  to  be  in. 
their  offices,  should  be  his  justices^   and  every  of  them 
should  be  justice  of  his  said  majesty,  his  heii^s,  &c.,  to 
keep  the  peace  within  the  said  borough  and  the  liberties,) 
limits,  and  precincts  thereof.  The  authority  of  the  justices 
is  then  described  and  restricted.      The  affidavit  further 
stated,  that  5th  June,   15  Car.  I,  a  charter  was,  granted 
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to  the  mayor  and  burgesses  of  the  said  borough  of  De*        \9Q7, 
yizes,  confirming  the  former  charter,  and  directing  that      xheKjKo 
from  thenceforth  there  should  not  be  any  town-clerk,  v. 

and  that  instead  thdieof,  there  should  be  one  utter-bar- 
rister who  should  thereafter  be  named  recorder  of  the 
said  borough.  And  that  the  mayor  and  the  recorder  for 
the  time  being  (and  in  the  absence  of  the  said  recorder^  • 

his  deputy)^  and  the  chief  burgesses  being  the  commoa 
council  of  the  same  borough  for  the  time  being,  of  which 
chief  burgesses  some  were  called,  known,  or  distinguished  by 
the  name  or  distinction  of  chief  burgesses  councillors  of 
the  borough  aforesaid,  or  the  greater  part  of  them,  at  all 
times  thereafter  should  have  power  and  authority  yearly 
and  every  year,  on  the  Friday  next  after  the  Feast  of 
Pentecost,  to  assemble  in  the  Guildhall  of  the  borough 
aforesaid,  and  then  ^  and  there  should  and  might  choose, 
nominate,  and  assign  one  honest  and  discreet  man  of 
the  aforesaid  chief  burgesses  and  councillors  of  the  Imk 
rottgh  aforesaid,  to  be  mayor  of  the  said  borough  for  one 
whole  year  next  Allowing  the  eve  of  the  Feast  of  St. 
Michael,  the  archangel,  after  such  election ;  and  that  he 
who  so  as  aforesaid  should  be  elected  and  nominated  mayor 
of  the  borough  aforesaid,  before  he  should  be  admitted  to 
execute  the  said  office,  that  is  to  say,  on  the  Feast  of  St. 
Michael,  the  archangel,  yearly  after  his  election,  should 
take  his  corporal  oath  before  his  last  predecessor,  being 
last  before  mayor  of  the  borough  aforesaid,  and  the  recorder 
of  the  borough  aforesaid,  for  the  time  being  (and  in  his 
absence,  his  deputy),  and  the  residue  of  the  aforesaid  chief 
burgesses  of  the  common  council  of  the  said  borough  for 
the  time  being,  or  the  greater  part  of  them,  the  mayor,  or 
deputy  recorder,  and  chief  burgesses  then  there  pre- 
sent, well  and  truly  to  execute  the  same  office  in  all 
things  concerning  the  same  ;  and  that  the  aforesaid  last 
predecessor  of  the  aforesaid  mayor,  so  as  aforesaid  to  be 
sworn,  and  the  recorder,  and  in  his  absence,  the  deputy^ 
and  the  aforesaid  chief  burges&esof  the  borough  aforesaid, 
TOL.  I.  2  a 
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or  the  greater  part  of  them  there  being  present,  should 
have  power,  by  virtue  of  the  now  reciting  letters  patent, 

V.  or  charter,  to  give  and  administer  an  oath  to  the  same 

mayor,  so,  as  aforesaid,  to  be  swJm  for  the  true  and 
faithful  execution  of  the  same  office,  without  any  other 
commission  or  warrant,  by  any  means  thereafter  to  be  pro* 

*  cured  :.and  that,  after  such  oath  so  given,  the  said  mayor 

so  as  aforesaid  sworn,  should  and  might  execute  the  office 
of  mayor  for  one  whole  year  then  next ;  and  that  the  mayor 
and  recorder  for  the  time  being,  (and,  in  his  absence,  his 
deputy),  and  the  aforesaid  chief  burgesses  of  the  commoD 
council,  for  the  time  being,  or  the  greater  part  of  them, 
should  have  the  nomination,  election,  and  appointing  of 
all,  and  all  manner  of  such,  and  the  like  officers  and 
ministers  whatever,  (other  than  the  town  clerk),  to  reside 
thereafter  within  the  borough  afore^id,  as  at  any  time 
theretofore,  vrithin  the  same  borough,  had  been  elected  to 
any  office  or  place,  or  had  had,  held,  enjoyed,  or  used  any 
office  or  place,  at  such  place  or  places  within  the  borough 
aforesaid,  and  at  such  time  or  times  as  anciently  theretofore 
had  been  used  within  the  borough  aforesaid ;  and  also  all 
and  singular  free  burgesses,  of  the  borough  aforesaid,  there* 
after  to  take  into  the  number  of  free  burgesses  of  the  sane 
borough ;  and  that  such  officers  and  .ministers,  and  the 
aforesaid  free  burgesses  to  be  taken  into  the  number  of 
free  burgesses,  severally,  well  and  truly  to  execute  their 
offices,  should  be  sworn  before  the  mayor  and  recorder  of 
the  same  borough  for  the  time  being,  (and,  in  his  absence, 
before  his  deputy),  and  the  chief  burgesses  for  the  time 
being,  or  the  greater  part  of  them,  the  mayor,  recorder  or  his 
deputy,  and  chief  burgesses  then  there  present,  before  they 
should  be  admitted  to  such  offices  within  the  borough  afore- 
said, or  to  the  places  of  free  burgesses  of  the  same  borough ; 
and  that  the  aforesaid  mayor  and  recorder,  (and,  in  his 
absence,  his  deputy),  and  chief  burgesses  of  the  borough 
aforesaid  for  the  time  being,  or  the  greater  part  of  them, 
the  mayor,  recorder  (or  his  deputy),  and  chief  burgesses, 
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then  present,  should  hare  full  power,  by  yirtue  of  the  now 
reciting  letters  patent,  or  charter,  to  give  and  administer     xhTkiko 
reasonaUe  oaths,  Sec.   (A  corresponding  power  is  then  given  v. 

to  elect  and  swear  in  a  new  mayor  in  the  event  of  death, 
or  removal,  or  of  refusal  to  accept  the  office).  And  if  any 
chief  burgess  or  burgesses,  councillor  or  councillors,  or 
chief  burgess  or  burgesses  of  the  common  council,  or  ^ 

any  other  free  burgess  or  burgesses,  or  inhabitant  or  inha- 
bitants of  the  borough  aforesaid,  should,  thereafter,  be  duly 
deeted  into  the  office  of  mayor,  or  into  the  number  of  chief 
Imrgenes  eouneillors,  or  into  the  number  of  chief  burgesses 
6f  the  common  council,  or  into  the  number  of  free  burgesses, 
or  to  any  other  office,  place,  or  function  within  the  afore- 
said borough,  and  such  person  or  persons  so  chosen,  being 
fit,  should  refuse,  without  reasonable  cause,  to  take  upon 
him  or  them  the  said  office,  place,  or  function,  to  which  he  or 
they,  so  refusing,  should  be  elected  or  nominated,  that  then 
it  should  be  lawful  for  the  mayor,  recorder,  and  chief  bur- 
gesses, for  the  time  being,  or  the  greater  part  of  them,  to 
put  a  reasonable  fine*^  upon  him  or  them,  so  as  aforesaid 
refusing,  as  to  them  should  seem  meet ;  and  him  or  them 
refusing  or  denying  to  pay  the  fine,  so  as  aforesaid  imposed 
upon  them,  to  detain  in  prison  until  he  or  they  should  pay 
the  fine  or  fines,  so  imposed,  to  the  mayor  and  burgesses 
<^  the  borough  aforesaid^  to  the  use  of  the  same  mayor 
and  burgesses,  of  the  same  borough,  for  the  same  time. 
(A  power  is  next  given  to  the  mayor,  recorder,  and  chief 
burgesses,  to  ^move  "  any  chief  burgesses  councillors,  or 
chief  burgesses  of  the  common  council,  or  any  officer,  &c.  or 
any  of  the  free  burgesses  of  the  same  borough, ''for  misbe- 
haviour or  crime.  The  charter  then  abolishes  all  other  man- 
ners, forms,  6ic.  of  electing  mayor,  officers,  ministers,  and 
burgesses.  It  then  proceeds  to  regulate  the  election  to  the 
newly  created  office  of  recorder).  And,  for  the  better  execu- 
tion of  his  said  majesty,  King  Charleses,  will  and  pleasure, 
his  said  majesty  willed  and  granted  that  the  recorder,  for 
the  time  being,  and,  in  his  absence,  his  deputy,  and  the 
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chief  burgesses  should,  from  time  to  time,  assist  and  help  the 
mayor  of  the  same  borough  for  the  time  beings  in  the  execn* 
tion  of  all  causes,  matters,  and  business,  touching  or  concern- 
ing the  same  borough ;  and  his  said  majesty,  King  Charles, 
for  himself,  8cc.,  also  willed  and  granted  that  the  afore- 
said mayor  and  burgesses,  and  their  successors,  from  thence- 
forth for  ever  thereafter,  should  and  might  have,  and  hold, 
within  the  borough  aforesaid,  in  the  Guildhall, or  in  any  other 
place  convenient,  in  the  same  borough,  one  court  of  record 
every  Friday  in  every  week  in  the  year,  and  so  from  week  to 
week,  or  from  two  or  three  weeks,  or  for  longer  time,  at 
their  pleasure,  to  be  held  and  adjourned  before  the  mayor 
and  recorder  (and  in  the  absence  of  the  same  recorder,  his. 
deputy),  and  chief  burgesses  being  councillors,  or  before 
any  four  or  more  of  them,  the  mayor,  recorder  (and,  in 
the  absence  of  the  same  recorder,  his  deputy),  and  chkf 
burgesses  being  councillors,  of  which  {quorum  clause) ;  with 
like  powers,  authorities,  and  jurisdictions,  in  all  other  re- 
spects, as  in  the  said  hereinbefore  in  part  recited  letters  pa- 
tent of  his  said  late  majesty  King  James,  is  in  that  behalf 
given  and  granted  to  the  said  mayor  and  burgesses.  And 
his  said  majesty  King  Charles,  further  granted  to  the  afore- 
said mayor  and  burgesses,  and  their  successors,  that  the 
then  present  mayor,  and  the  aforesaid  Robert  Nicholas,  con- 
stituted recorder  of  the  same  borough  by  the  now  reciting 
letters  patent  or  charter,  and  also  Robert  Dawe,  esquire, 
one  of  the  chief  burgesses  and  councillors  of  the  borough 
aforesaid, -and  then  one  of  the  justices  of  th^ peace  within 
the  borough,  and  also  the  mayor  and  recorder  and  one  of 
the  chief  burgesses  councillors  of  the  ^ame  borough,  from 
time  to  time,  and  at  all  times  thereafter,  to  be  chosen  by 
the  mayor,  recorder,  and  chief  burgesses  of  the  common 
council,  or  the  greater  part  of  them,  whereof  the  mayor  or 
recorder  his  majesty  King  Charles  willed  to  be  one,  duriug 
the  time  wherein  they  should  respectively  happen  to  be  in 
their  offices  or  places,  were,  and  should  be,  his  majesty's 
justices,  and  every  of  them  was^  and  should  be,  bia  ma- 
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jesty's  justice,  to  preserve,  'maintaia,  and  keep  the  p^ce        ^827. 
within  the  borough  aforesaid,  the  Uberti6s,  limits  and  pre-     j^^  j^^^^ 
cincts  thereof.    The  jurisdiction  of  the  justices  is  then  de-  v* 

fined.  The  relator's  affidavit  goes  on  to  allege,  that  the 
two  charters  were  accepted  by  the  mayor  and  burgesses. 
The  affidavit  then  states  (upon  information  and  belief),  that 
on  the  1st  day  of  August,  1825,  a  certain  council  or  meeC^ 
ing  of  the  said  mayor,  recorder,  and  chier'burgesses,  was 
held  at  the  CounciUhouse  or  Guildhall  of  the  said  borough; 
and  that  at  such  <K)uncil  or  meeting  Henry  Headlej^,  Doctor 
of  Medicine,  Charles  Lucat,  clerk,  William  Wayler,  Thiy* 
ma$  Sc9tt,  John  Hayward,  Charles  Tretider,  James  Bow^ 
many  William  Sparks  Tinney,  Samuel  Adlam  Bayntun^ 
Mark  Brunton,  and  John  Siratton,  were  severally  nomi- 
nated, elected,  and  sworn  chief  burgesses  of  the  said^ 
borough ;  and  that  at  such  council  or  meeting  there  wero 
not  more  than  the  mayor,  recorder,  seven  chief  burgesses 
councillors  or  aldermen^  and  nine  chief  burgesses,  at  any 
time  present  at  the  said  council  or  meeting*  when  the  said 

S.  A.  B.p  M.  B.,  and  J.  S.,  were  so  severally  nomi- 
nated, elected,  and  sworn  chief  burgesses.  And  that  oh 
the  8th  day  of  October,  1825,  a  certain  council  or  meeting 
of  the  said  mayor  and  chief  burgesses  was  held  at  the 
Council-house  or  Guildhall  of  the  said  borough,  at  which 
council  or  meeting  the  said  H.  H.^  C.  L,,  W.  W.,  T.  S., 
J.  H.,  C.  r.,  J.  B.,  W.  S.  r.,  S.  a.  B.,  M.  a,  and  J.  S., 
were  again  j^verally  nominated,  elected,  and  sworn  chief 
burgesses  of  the  said  borough.  And  that  at  such  last  men- 
tioned council  or  meeting,  there  were  not  more  than  the 
mayor,  recorder,  nine  chief  burgesses  councillors  or  alder- 
men, and  ten  chief  burgesses,  at  any  time  present  at  the 
said  last  mentioned  council  or  meeting,  when  the  said  /f  .  H.p 

A.  B.,  Af.  jB.y  and  J.  S,,  were  again  severally  nominated, 
elected,  and  sworn  chief  burgesses;  and  that  the  said 
H.  H.,'C.  L.,  W.  TT.,  T.  S.,  J.H.,  C.  T.,  J.  H.,  W.  S.  T.f 
S.  A,  B.,  M.  B.,  and  J.  S.,  do,  and  each  and  every  of  them 
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doth  now  hold  and  exercise  the  said  office  of  chief  bur- 
TheKiNo     S®^  ^^  ^^^  ^^^^  borough ;  and  that  he  hath  also  been 
V.  informed  and  verily  believes,  that  the  said  H.  H.,   C.  L., 

B.9  and  J.  S.^  ought  not  to  hold  and  exercise  the  said 
office  of  chief  burgesses  of  the  borough,  inasmuch  as  that 
the  said  H.  H.,  C.  JL,  W.  W.,  T..  S.,  J.  H.,  C.  T.,  J.  B., 
W.  S.  r.,  S.  A.  B.,  M.  jB.,  and  J.  S.,  were  not,  nor  was  or 
were,  any  or  either  of  them,  duly  nominated,  elected  or 
sworn  chief  burgesses  of  the  said  borough.  And  that 
the  said  W.  S.  Tinney  and  S*  A.  Bayntun  have  each 
for  many  months  past  ceased  to  reside  in  the  said 
borough ;  and  that  he,  this  deponent,  is  unable  after  the 
most  diligent  search  and  inquiry,  to  ascertain  where  the 
^said  W.  S.  Tinney  now  lives,  or  is  to  be  met  with ;  and 
that  said  S.  A.  Bayntun  is  now  with  his  regiment,  which 
is  stationed  at  Edinburgh  or  in  some  other  part  of  Scotland. 

This  affidavit  was  sworn  on  the  19th  of  June,  and  on 
the  26th  of  the  same  month,  the  relator  made  a  supple^ 
mental  affidavit,  stating  that  he  was  the  relator  at  whose 
instance  the  application  for  the  quo  warranto  was  made, 
that  he  then  was,  and  for  fifteen  years  had  been,  an  inha- 
bitant, and  had  resided  within  the  borough  of  Devizes ;  and 
as  such  inhabitant  (a),  was  subject  to  the  statutes  and 
orders,  to  be  from  time  to  time  made  by  the  mayor  and 
chief  burgesses  under  and  by  virtue  of  the  charters,  in 
deponent's  former  affidavits  mentioned;  and  was  also 
within  the  jurisdiction  of  the  court  of  record  (Jj^  of  the  said 
borough,  in  ihe  said  affidavit  also  mentioned* 

In  answer  to  this  application,  the  affidavits  of  W.  W. 
Salmon,  and  of  the  several  defendants,  were  filed.  That 
of  W.  W.  Salmon,  after  stating  that  he  had  been  em- 
ployed in  the  business  and  concerns  of  the  corporation  of 
Devizes  for  the  last  twenty-four  years,  contained  the  f(d- 
lowing  allegations.    Deponent  has  never  known  or  heard 

(a)  Ante,  350;  pott,  364.  And  see  Rex  v.  Hodge  (PeDTyii);-2  B.  k 
A.  34i.  H. ;  Bex.  r.  St.  John  (Wootton  Basset),  Selw .  N.  P.,  8th  ed. 
147.  (5)  Ante,  356. 
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of  any  person,  in  the  said  borough ,  or  of  and  belonging  to         1827. 
the  said  corporation,  called  or  known  by  the  name  of  a/-     j^^  ^^^^ 
dermen,  and  that  such  of  the  chief  burgesses  of  the  said  v. 

boroaghy  as  are  distinguished  by  the  name  of  chief  or  ca* 
pital  (a)  burgesses  councillors,  have  no  separate  functions 
distinct  from  those  of  the  other  chief  or  capital  burgesses, ' 
other  than  such  as  are  expressed  and  stated  in  the  two 
several  charters  of  James  I,  and  Charles  I.    And  that  he 
ivas  present  on  the  1st  day  of  August,  1825,  at  a  certain 
council  or  meeting  of  the  said  mayor,  recorder,  and  chief 
bargesses,  at  the  Council-house  or  Guildhall,  of  the  said 
boroughs  when  Henry  HeadUtft  doctor  of  medicine,  Charles 
Lucas,  clerk,   W.   W.,  T.  S.,   J.  H.,  C.  T.,  W.  S.  T. 
S.A.B.y  M.B.f  J.  9i  and  J.B. ,  w*ere  severally  nominated, 
elected  and  sworn  chief  burgesses  of  the  said  borough. 
That  after  such  election  )ie  was  advised  that  the  said  par- 
ties were  not  legally  elected  by  reasAi  of  there  not  being 
a  majority  of  the  thirty-six  chief  burgesses  of  the  said 
borough,  present  at  the  said  council  or  assembly.    That  he 
was  present  on  the  8th  of  October,  1825,  at  another  council 
or  meeting  of  the  said  mayor,  recorder,  and  chief  burgesses, 
held  at  the  Council-house  or  Guildhall  of  the  said  bo- 
rough, at  which'  council  or  meeting  nineteen  of  the  said  * 
thirty-six  chief  burgesses  were   present;    and  the  said, 
Henry  Headley,   C.   L.,   W.  TF.,   T.  S..  J.  H.,  C.  T., 
W.  S.  T-,  S-  A.  B,,  M.  B.,  J.  S.,  and  J.  B.,  were  again 
severally  nominated    and  elected  chief  burgesses  of  the 
said  borougly  and  the  said  H,  H.,  C.  X.,  W.  TT.,  T.  S., 
J.  if.,  C.  Irfw.  S.  T.,  M.  B.,  J,  S.,  and  J.  B.,  were  at                 , 
the  same  time  again  severally  sworn  to  the  execution  of  j^ 
the  said  office  of  chief  ^burgesses,  as'  aforesaid ;  but  the 
said  iS*  A.  jB.,  not  being  then  present,  was  not  sworn  pur- 
suant to  such  last  mentioned  election,  until  the  12th  day  of 

(a)  In  designating  the  members  designation  seems  only  to  be  a  hal^ 

of  the  common  oonncil,  the  affi-  translation  of  the  ^capUaks  hrn^ 

darits    use    indiscriminately    the  gemcSf'  df  the  charter,  the  former 

terms  '<  chief  burgesses''  and  ''ca-  term  has  been  substituted  where 

pital  burgesses ;"  but  as  the  tatter  the  hitter  occurs  in  the  affidatits. 


/ 

CASES    rs    THE    KING's    BENCfi, 

November,  1825;  and  that  between  the  said  let  day  of 
The^Kino  August,  and  the  8th  day  of  October,  1825.  there  were 
Heaoley.  three  councils  or  meetings  of  the  said  mayor,  recorder, 
and  chief  burgesses,  at  each  of  which  deponent  attended. 
And  that  the  said  H.  H,^  C.  L.,  W.  W..  T.  S.,  J.  H., 
W.  S.  T.,  S.  A.  B.,  M.  B.,  J.  S.,  and  J.  B.,  did  not. 
at  any  or  either  of  the  said  councils  or  meetings  so  held, 
between  the  said  1st  day  of  August,  and  the  said  8th  day 
of  October,  1825,  or  at  any  other  time  between  those 
periods,  in  any  way  act  or  interfere  in  the  affairs  of  the 
said  corporation,  but  severally  declined  so  to  do.  That  the 
said  H.  IT.,  C-  L.,  W.  W.,  T.  S.,  J.  H.,  C.  T.,  W.  S.  T., 
M.  B,,  J.  S.,  and  J.  B.,  did  not,  nor  did  any  or  either  of 
them  in  any  way  exercise  the  office  of  chief  burgesses  of  the 
^said  borough,  until  after  their  said  election  and  swearing, 
on  the  said  8th  of  October,  1825.  That  the  said  S.  A.  B. 
did  not  in  any  way  exercise  the  office  of  chief  burgess  of 
the  said  borough,  until  after  his  said  swearing  on  the  said 
12th  day  of  November,  in  the  same  year.  The  affidavits 
of  the  defendants  negatived  their  having  exercised  the 
office  of  capital  burgess  until  they  were  respectively 
sworn  in. 

A  second  affidavit  of  Wm.  Wroughton  Salman,  sworn 
on  the  same  day  as  the  first,  but  in  which  he  described 
himself  as  steward  and  clerk  of  the  courts  of  the  cor-* 
poration,  of  the  said  borough,  contained  the  following  alle- 
gations: That  on  the  Ist  day  of  August,  1825,  and  from 
thenceforth  unto  and  upon  the  8th  day  of  O^ber,  1825, 
the  corporation  of  the  said  borough  consisted  of  twenty- 
five  chief  or  capital  burgesses,  of  whom  twelve,  including 
the  mayor  and  recorder,  were  distinguished  from  the 
others  by  the  name  or  title  of  chief  or  capital  burgesses, 
counsellors.  That  on  the  Ist  day  of  August,  1825,  at  a 
council  or  meeting  of  the  mayor,  recorder,  and  capital 
burgesses  of  the  said  borough,  there  were  present  eighteen 
cMef  burgesses,  and  that  at  such  meeting  eleven  persons, 
viz.  H.  £f.,  doctor  of  medicine,  C.  L.,  clerk,  IF.  W.,  T.  S., 
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J.  B.,  C.  r.,  W.  S.  S.,  S.  A.  B..  M.  B.,  J.  S.,  and 

«/.  B.,  were,  by  the  said  eighteen  chief  burgesses  then     thk"k7»^ 

present,   severally  unanimously  elected  to  be  chief  bur*  «• 

gesses  of  the  said  borough.    That  it  being  considered  that 

the  said  eleven  chief  burgesses  were  not  legally  elected, 

by  reason  of  there  not  being  a  majority  of  the  thirty-six 

chief  burgesses  of  the  said    borough,   present  at  their 

council  or  meeting,  another  council  or  meeting  of  the 

said  mayor,  recorder,  and  capital  burgesses  was  held  on 

the  8th  day  of  October,  1825,  and  that  at  such  council  or 

meeting  there  were  present  nineteen  chief  burgesses,  and 

that  at  such  last  mentioned  council  or  meeting  the  said 

s,  H*f  c.  L.f  Wm  w,,  r.  s.,  J.  A,  c.  r.,  w*  s*  lu^ 

S.  A.J  Jf.  B.J  J,  S.,  and  J.  B,,  were  again,  by  the  said 
nineteen  chief   burgesses  then  present,  severally  unani- 
mously elected  chief  burgesses  of  the  said  borough ;  aid 
that  at  such  last  mentioned  council  or  meeting,  and  of  the 
chief  burgesses   who  were  present  on  the  said  1st  day  of 
August,  were  absent,  and  did  not  attend,  but  that  four 
other  chief  burgesses  who  were  not  present  on  the  first  day 
of  August,  attended  and  concurred  in  the  election  of  the 
said  eleven  new  chief  burgesses ;  so  that  either  on  the  said 
1st  day  of  August,  or  on  the  the  said  8th  day  of  October, 
aQ  the  former  chief  burgesses  of  the  said  borough  attended, 
and  concurred  in  the  said  elections,  except  three,  namely  ;--«• 
James  Gent,  Charles  Tyler,  and  Edward  Newman ;  and, 
that  the  said  James  Gent,  who  was  at  that  time  confined 
by  illness,  1ms  since  the  said  8th  day  of  October,  1825, 
attended  dmerent  meetings  of  the  said  mayor,  recorder, 
and  chief  burgesses,  and    that  the  said   Charles   Tylen 
was,  on  the  said  respective  days,  and  still  b  resident  in  or 
near  London,  and  the  said  Edward  Newman,  was,  on  the 
said  respective  days,  and  still  is,  resident  at  Walsall,  ii^ 
the  county  of  Stafford,  and  neither  of  them,  the  said 
Charles  Tyler  and  Edward  Newman  has  attended  any 
council  or  meeting  of  the  said  corporation  since  the  said 
8th  day  of  October,  1825.    That  William  Salmon,  eiq. 
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1827.         one  of  the  chief  burgesses  ^jkhe  said  borough,  (not  being 
TheKiMo      ^^  ^^^  number  called  chief  burgesses  councillors),    died 
*•  on  the  12th  day  of  October,  1826;   that  on  his  death 

the  number  of  the  chief  burgesses  of  the  said  borough, 
ezdnsiTe  of  the  said  eleven  newly  elected  burgesses,  was 
reduced  to  twenty-four,  of  whom  twelve  are  called  chirf 
burgesses  councillors,  and  the  remaining  twelve  (a)  are 
not  so  called. 

Scarlett,  A.  O.,  Taunton,   Merewether,  Serjeant,  and 
Carter,  now  shewed  cause.    This  court  having  a  discretion 
in  issuing  writs  of  quo  warranto,  will  not  lend  itself  to  any 
such  views  as  these  affidavits  disclose,  for  the  purpose  of 
trying  the  question  that  is  stated  in  the  rule,  as  to  what 
took  place  between  the  1  st  of  August  and  the  8th  of  Oc-> 
tober.    The  parties  are  charged  with  now  exercising  the 
office  of   chief    burgesses;    and  that,  it  is  true,  they 
claim  to  exercise ;  but  supposing  it  should  appear  to  the 
Court,  that  on  the  election  of  the  1st  day  of  August,  of 
these  different  parties,  some  informality,  or  some  defect  took 
place,  which,  before  the  next  term,  namely,  on  the  8Ch  of 
October,  was  rectified  by  holding  a  proper  assembly  to 
elect  them.    Supposing  the  Court  to  be  of  opinion  the 
first  election  was  vicious  and  the  second  good,  it  would 
not  indulge  the  parties  with  the  mere  expense  of  having 
quo  warrantos  against  six  or  seven  persons  to  try  a  question 
which  was  conceded  beforehand.    No  derivative  title  was 
created  in  the  mean  time.    This  appUcatioi^s  founded 
upon  a  misapplication  of  a  well  known  rule  of  law,  to  a 
cause  which  does  not  admit  of  its  being  so  applied.    On 
the  first  of  August,  eighteen  chief  burgesses  only  were 
present,  whereas  the  whole  body  consisting  of  thirty-six,  a 
majority  of  that  number  could  not  be  less  than  nineteen. 
On  that  day  nothing  was  done  besides  the   swearing 

(tt)  If  the  twenty-four  chief  bur-  would,  therefore,  be  too  few  left  to 

gesses  who  are  not  councillors  are  constitute  the  neceaaary  majoritj 

considered  as  a  distinct  integral  of  that  integral  part;  Vide  pott, 

part  of   the    corporation,   there  364. 
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ia;  it  was.  then  diBCOTerecf^at  the  electioa  waa  void.  1827. 
When  the  parties  9tand  on  a  right  of  election^  and  put  that  xheKiiio 
right  in  issue,  the  swearing  in  has  been  deemed  sufficient  ^^  v. 
evidence  of  acting  under  it  as  against  them ;  but  when  they 
repudiate  the  right,  upon  discovering  that  they  had 
no  right,  immediately  after  the  swearing-in^  and  have 
done  no  other  act,  this  Court  has  never  granted  a  quo 
warranto^  There  is  a  case  in  which  Lord  Ellenborough 
held  the  swearing*in  was  a  sufficient  act ;  but  that  was  a 
case  where  certain  individuals  of  the  corporation  of  Rich- 
mond in  Yorkshire,  having  contended  that  they  had  an 
inchoate  right  to  be  admitted  as  freemen  of  the  corporation, 
had  claimed  to  be  sworn  in.  They  were  sworn  in  for  the 
purpose  of  trying  the  right ;  and  being  sworn  in,  when  the 
quo  warranto  was  moved  against  them,  and  the  right  was 
tried,  it  was  found  that  they  had  no  right;  but  then  they 
contended  among  other  things,  they  had  not  exercised  the 
franchise,  and  stated,  that  the  only  act  they  did  was  the  oath. 
Lord  EUenborough  held,  that  that  was  a  sufficient  exercise, 
when  they  claimed  the  rights  because  the  act  of  swear* 
ing  in  was  evidence  that  they  meant  to  stand  on  that 
right.  That  is  a  very  different  case  from  the  present, 
where  a  quo  warranto  is  applied  for  against  parties 
who  swear  that  the  only  act  they  did,  was  that  of  being 
sworn  in :  and  having  discovered  that  the  election  was 
void,  they  abstained  from  any  other  act  whatever  until  they 
had  a  good  election ;  and  when  the  Court  finds  a  good 
election  has^JiLen  place,  and  that  the  party  is  now  exer« 
cising  the  firanchise  under  that  good  election,  it  will  not 
grant  a  quo  warranto,  to  try  a  matter  of  speculation  which 
can  answer  no  purpose,  but  that  of  creating  expense,  to 
gratify  the  spleen  of  some  person,  who  chooses  to  make  the 
motion.  The  affidavit  states  two  charters,  by  which  the  Ixh 
rough  of  Devizes  is  now  governed,  and  from  these  two  char- 
ters alone  are  to  be  collected  the  rules  by  which  the  elections 
are  to  be  governed ;  and  as  the  objectof  this  application  is 


^        CASES   IN    THE    KINGS    BENCH, 

to  put  an  end  to  the  corporation  altogether  {a),  the  Court 
ip^'j^^^     will  bestow  some  anxiety  upon  it,  before  it  will  lend  itself 
V-  to  such  a  purpose.    The  affidavit  which  is  not  made  by  a 

member  of  the  corporation^  but  by  an  inhabitant  (6)  of  the 
town  and  borough,  begins  to  state,  that  the  borough  of 
Devizes,  in  the  said  county  of  Wilts,  is  a  corporation  by 
"  prescription,  with  twelve  chief  burgesses  councillors,  *'  or 
aldermen ;" — ^that  word  is  stuffed  in ;  a  name  never  known 
in  the  corporation, '' twelve  chief  burgesses  councillors, 
or  aldermen,  and  twenty-four  chief  burgesses."  How  does 
he  prove  that?  he  has  not  sworn,  from  one  end  of  his  affl- 
.  davit  to  the  other,  of  one  single  instance  of  usage.  He 
does  not  know  in  what  way  this  prescriptive  corporation 
has  exercised  its  frftnchise.  He  does  not  state  in  what 
way  the  election  took  place,  but  puts  it  entirely  on  the 
charters,  which  prove  no  ground  whatever.  The  cor- 
poration consists  of  a  mayor,  a  recorder,  and  the  thirty- 
4iix  chief  burgesses.  The  mayor,  the  recorder,  in  his  absence 
his  deputy,  and  the  thirty-six  chief  burgesses,  form  the 
common  council.  Because  the  charter  states  that  some  of 
the  chief  burgesses,  are  called  chief  burgesses-councillors, 
the  relator  chooses  to  put  in  ^'  or  aldermen,"  a  term  which 
does  not  exist  in  the  charter  at  all,  and  to  endeavour  to 
constitute  them  an  integral  part  of  the  common  council, 
6o  as  to  make  the  majority  of  that  body  essentitd. 
The  terms  of  the  charter  are  so  distinct  from  and 
so  opposite  to  all  the  other  charters  on  which  the 
Court  has  put  that  construction,  that  it  is  notgoverned  by 
those  cases.  The  rule  is,  that,  where  the  charter 
provides  for  a  mayor,  and  for  a  definite  body  of  alder- 
men, and  then  for  a  definite  body  of  burgesses,  and 
says,  that  the  mayor  and  aldermen,  and  burgesses,  shall 
form  the  common  council,  then,  as  all  three  ingre- 
dients are  essential,  there  must  be  a  majority  of  each 
definite  body  in  order  to  form  a  good  common  council.  This 
charter  makes  no  distinction,  but  simply  states  that  ''of 

(a)  Ante,  362  (a).  (Jb)  Ante,  358. 
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tbe  chief  burgesdes,   some  are  called  councillors/'  and 
those  who  are  called  councillors  have  no  distinct  func- 
tions in  matters  of  elections,  but  are  simply  the  class  from 
xvhich  mayors  are  to  be  taken ;  and  thus  the  charter  puts 
the    whole  together,  as    chief  burgesses,  and  gives  the 
right  of  election  to  the  whole  or  the  major  part/    The 
charters  of  James,    and   Charles,    refer  to  the  existing 
usage.      The  only  use  which  the  defendants   make  of 
their  affidavits,  is  to    shew   that    no  franchises    what- 
ever were  exercised  after  tbe  second  of  August;   and 
that  the  object  of  this  motion  is  to  dissolve  the  corpora- 
tion (ay.     The  charter  of  James  provides  that  the  mayor 
and    town    clerk,    with  the  thirty   and  six  burgesses, 
being  the  common  council,  or  the  greater  part  of  them, 
should  have  power  yearly,  and  every  year,  on  the  Friday 
next  after  the  Feast  of  Pentecost,  of  choosing,  nominat- 
ing,   and  assigning,   and  that  they  should  and  might 
choose,  nominate,  and  assign,  one  honest  and  discreet 
man  of  the  number  of  twelve  chief  bui^esses  called  coun- 
cillors, of  the  borough  aforesaid,  who  should  be  mayon 
That  gives  to  the  mayor  and  town  clerk,  with  thirty-six 
burgesses,  being  the  common  council,  power  to  elect  one 
of  the  twelve  burgesses,  called  councillors,  to  be  mayor ; 
to  be  sworn  before  his  last  predecessor,  being  next  before 
mayor  of  the  borough  aforesaid,  and  the  town  clerk  of  the 
same  borough,  in  the  presence  of  the  aforesaid  thirty  and 
six  burgesses,  and  other  burgesses,  or  the  greater  part  of 
them.    No  inunctions  belong  to  the  chief  burgesses  coun- 
cillors, except  that  tbe  mayor  is  to  be  elected  out  of  them^ 
Then  comes  the  provision  under  which  this  election  takes 
place,  and  it  is  not  altered  by  that  of  Charles :  ''  And  that 
^he  mayor  and  town  clerk,  and  thirty-six  chief  burgesses, 
or  the  greater  part  of  them,  should  have  the  nomination, 
election,  and  appointing  of  all,  and  all  manner  of  such,  and 
the  like  officers  and  ministers  whatsoever,  thereafter  to 
reside  within  the  same  borough."    It  does  not  state  that  the 

(a).  Ant€,  362  (a),  3  2 
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mayor  and  chief  borgesses  councillors^  and  the  other  cbief 
TheKiKa     burgesses  are  to  elect;  but  the  mayor  and  the  ^AiWy-^iir  chief 
^'  burgesses  of  the  borou^,  or  the  greater  part  of  them»  are 

to  elect  all  othor  officers  whatsoever.  Under  the  charter 
of  James,  the  majority  of  the  thirty-six,  with  the  mayor  or 
the  town  clerk  presiding,  elected  all  the  capital  burgesses 
and  other  officers.  The  charter  of  the  fifteenth  of  Charle$  L 
recites  the  charter  of  James,  It  enacts  that,  instead  of  the 
town  clerk,  there  shall  be  a  recorder,  and  then  provides  that 
the  mayor  of  the  said  borough,  for  the  time  being,  and  in 
the  absence  of  the  recorder,  his  deputy,  and  the  diief 
burgesses,  being  the  common  council,  of  which  said  bur* 
gesses  some  are  called,  known,  or  distinguished  by  the  name 
or  distinction  of  ^hief  burgesses  councillors  of  the 
borough  aforesaid,  or  the  greater  part  of  them,  *'  should 
have  power  to  elect  one  honest  and  discreet  man  o(  the  afore* 
said  chief  burgesses  and  councillors  of  the  borough  afore* 
said,  to  be  mayor  thereof,  who  is  to  be  sworn  in  before  his 
predecessor  and  the  recorder,  or  his  deputy,  and  the  residue 
of  the  aforesaid  chief  burgesses.  When  the  chief  burgesses, 
who  are  stated  to  be  thirty-six  in  number,  are  the  body  to 
elect  the  mayor  out  of  the  class  of  the  chief  burgesses,  called 
the  chief  burgesses  councillcnrs ;  ana  when  the  electing 
clause  does  not  state  that  the  mayor  and  the  chief  burgesses 
councillors,  and  the  other  persons  are  to  elect,  but  speaks  of 
the  whole  thirty-six  as  one  body,  the  principle  derivable  from 
the  cases  which  have  been  referred  to,  has  no  application. 
The  relator  does  not  choose  to  inform  the  co^  what  tbe 
usage  has  been :  he  simply  gives  the  charters,  and  on 
those  he  makes  his  stand.  It  is  not  stated  that,  by  usage^ 
the  chief  burgesses  councillors,  formed  a  definite  body. 
The  chief  burgesses  themselves,  with  the  mayor,  are  to  elect 
each  other,  and  to  elect  the  chief  burgesses  councillors, 
out  of  whom  the  mayor  is  to  be  chosen,  and  before  four  of 
w^om  the  courts  are  to  be  held.  They  are,  therefore,  a 
species  of  magistrates  in  the  borough.  There  is  nothing 
in  the  charter  to  give  them  a  separate  function ;  and  the 
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thirtynsix  are  mentioned  as  one  aggregate  body,  without  the        18S7. 
ttsaal  clanse,  which  has  been  the  constant  foundation  on 
which  the  court  has  acted  upon  that  construction,  namely: 
''mayor,  aldermen,  and  burgesses  forming  the  eommoii 
council/'     Whenever  the  charter   specifies  the  inlegndi 
parts,  who  are  to  be  present  to  form  the  common  council, 
the  court  has  said  that  there  must  be  a  majority  of  each 
integral  part  (a).    Here  the  whole  body,  mixed  togethw^ 
are  the  thirty-six  chief    burgesses,  and   the  clause^  in 
the  charter  of  Ckarle$,  which  makes  the  distinction,  puts 
in  a  parenthesis^    '*  of  which   some   are    called  coua« 
cillors.''     It  would    be   oppressive   to  subject  nine  or 
ten    ^Btiemen    to    the    expense    of   a    quo  warranto 
to  deride  a  question   of  construction  which  is    to  be 
leCiled  on  the  grammar  in  five  minutes.     On  the  8th  of 
October,  there  was  a  majority  of  the  thirty-six,  but  not  a 
majority  of  the  twenty-four.    In  every  one  of  the  cases  in 
which  the  court  has  acted  upon  this  objection,  there  is  in 
that .  clause  of  the  charter  which  prescribes  the  mode  of 
election,  a  distinct  recapitulation  of  the  different  compo* 
nent  parts  of  which  the  common  council  or  elective  meeting 
is  constituted,  rendering  every  one  of  those  component 
parts  necessary  to  be  present ;  and  in  every  one  of  those 
cases  a  minority  only  of  some  necessary  integral  component 
part  was  present.   In  Rex  v.  Miller,  (6)  the  election  of  the 
mayor  was  to  be  by  the  mayor  and  his  brethren,  (who^ 
Lard  Kenyan  said,  meant  the  bailiffs),  such  persons  as  had 
been  mayor  and  bailiffs,  and  the  forty-eight  select  burgesses. 
Forty-eight  select    burgesses    then  were  a  distinct  in- 
tegral part ;  but  of    those  forty-eight,   three    only  were 
present  In  Rex  v.  R.  Bower^  (c)  the  charter  directed  that 
there  should  be  a  mayor,  aldermen,  bailiffs,  and  twenty- 
four  chief  or  principal  burgesses;  the  mayor  and  aldermen 
or  the  greater  part  of  them  were  to  choose  four  of  the  bur- 
gesses, and  out  of  those  four,  the  mayor,  aldermen,  bailiffs^ 

(fl)  Foit,  377,  8.  (c)  (Weymouth)  2  D.&  R.  761 ; 

(()  (Northampton)  6  I.E.  263;      1  B.  &  C.  492 ;  poit,  373,  8,  383. 
pf/if  875, 382,  3. 


CASES    IN    THE    KING  S   BENCHy 

principal  burgesses^  and  other  burgesses,  or  the  greatet 
XhekiKo  P'^  ^f  them  were  to  choose  one  to  be  mayor ;  so  that  here 
„    v»  there  was  a  distinct  enumeration  of  all  the  different  compo-- 

IiSADL£r« 

nent  parts  of  the  common  council,  and  all  those  component 
parts  were  directed  to  be  congregated  together,  and  the 
major  part  of  them  so  congregated,  were  to  choose  the  mayor. 
There  can  be  no  doubt,  therefore,  that  each  of  those  com- 
ponent parts  formed  a  distinct  integral  part  of  the  common 
body,  and  that  they  must  be  all  represented  at  every  elec- 
tion by  a  majority  of  each  class,  Rex  v.  Devonshire,  (a)  was 
the  same  nearly  as  Rex  v.  R.  Bower.    The  question  there, 
proceeded,  rather  on  words  which  were  supposed  to  dis- 
tinguish that  case  from  others.    From  the  beginning  to 
the  end  of  these  charters,  the  thirty-six  chief  burgesses 
are  spoken  of  as  constituting  one  solid  mass,  as  it  were. 
The  twelve  councillors  have  no  functions    separate  and 
distinct  from  the  other  t)venty-four.    The  word  ''alder^ 
men"  does  not  occur  in  either  of  the  charters ;  nor  is  there 
any  affidavit  that  those  whom  the  relator  has  thought  pro- 
per to  call  aldermen,  were  ever  termed  aldermen,  or  called  by 
that  name,  or  reputed  to  be  such,  or  that  they  exercised 
any  one  function  commonly  appertaining  to  the  office  of 
alderman.  This  appellation,  therefore,  was  introduced  for  the 
purpose  of  giving  colour  to' the  case,  and  of  endeavouring  to 
supply  the  defect  of  evidence,  by  giving  a  name,  and  thereby 
making  apparently  the  twelve,  under  the  name  of  '*  alder- 
men," form  a  separate  and  distinct  class  from  the  twenty- 
four.    The  Court  is  to  be  holden  by  the  mayor,  the  re- 
corder, and  the  twefve  or  any  four  of  them ;  that  is  nothing 
more  than  saying,  that  there  shall  be  a  Court  of  Record 
within  the  borough,  and  that  certain  persons  shall  be  the 
judges;  but  that  is  no  corporate  function.  Suppose  the 
king  had   thought  proper  to  say  that  the  mace-bearer 
should  be  judge  of  the  Court,  that  would  have  made  him 
a  judge,  but  would  not  have  given  him  any  corporate 
capacity :  so  here,  when  the  mayor  and  recorder,  and  tlie 

(a)  (Traro)  3  D.  &  R.  83 ;   1  B.  &  C.  609 ;  post,  386.    And  see 
IU»  V.  Wylfyam,  (Traro),  3  D.  &  R.  75. 
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four  councillors  hold  their  Court  of  Record^  they  are  *®^- 
holding  a  Court  under  the  provisions  of  the  charter,  but  The  Kino 
they  are  not  exercising  any  corporate  function,  or  acting 
in  any  corporate  capacity.  There  is  one  other  distinction, 
and  one  only,  appertaining  to  the  twelve  councillors,  and 
that  is  this,  that  the  mayor,  the  recorder,  and  one  of  these 
councillors,  to  be  elected  by  the  common  council,  are  to 
act  as  justices  of  the  peace.  But  the  office  of  a  justice  of 
the  peace,  is  quite  distinct  from^a  corporation.  In  a  case 
which  was  before  this  Court  a  very  short  time  ago  the  ques« 
lion  was,  whether  a  deputy  alderman  ^of  the  borough  of 
Denbigh  was  entitled  to  act  as  a  justice  of  the  peace,  the 
aldermen  themselves  being  justices  of  the  peace  under  that 
charter.  The  Court  said,  that  the  office  of  justice  of  the 
peace  was  different  from  that  of  alderman :  and  that  al- 
though the  aldermen  themselves  were,  under  the  charter, 
justices  of  the  peace,  it  by  no  means  followed  that  the 
aldermen  could  make  the  deputy  a  justice,  much  less  that 
the  deputies,  merely  by  virtue  of  being  deputies,  became 
justices  of  the  peace ;  because,  said  the  Court  on  that 
occasion,  a  justice  of  the  peace  is  a  perfectly  different 
person  from  a  mayor  or  an  alderman.  In  saying  that,  the 
Court  followed  what  was  laid  down  by  Lord  Holt,  in 
Regina  v.  Langky  (a).  Lord  Holt  there  said,  that  it  did 
not  follow  because  a  man  was  a  mayor  of  a  borough  or  a 
a  city,  that  therefore  he  was  a  justice  of  the  peace;  he 
may  be  a  mayor,  and  yet  not  a  justice ;  in  order  to  be  a 
justice  of  the  peace  of  a  borough  or  city,  it  is  necessary 
there  should  be  an  express  grant  in  th'b  charter,  making 
the  mayor  or  alderman,  a  justice.  When  this  charter  con- 
stituted the  mayor,  the  recorder,  and  one  of  the  twelve  coun- 
cillors justices,  that  was  not  by  any  means  adding  to  the 
corporate  capacity,  or  the  corporate  functions  of  the  twelve. 
Mow,  with  the  exception  of  the  mayor  being  taken  from 
the  twelve,  of  the  Court  of  Record  being  held  before  the 
mayor,  the  recorder,  and  four  of  the  twelve,  and  of  the 

(a)  2  Lord  Raym.  1029|  1030. 
2   B 


970  CAS£S    in    THE  king's    BENCH, 

1897.        mayor,  the  recorder,  and  one  of  the  twelve  being  justicei 
Xhe  KiKo     ^^  ^^^  peace,  there  is  not  the  semblance  of  distinction  be- 
V.  tween  the  twelve  and  the  other  twenty-four  ;  and  in  one 

of  these  circumstances  of  difference,  is  there  any  thing  of 
an  executive  nature,  in  the  functions  of  these  twelve 
councillors,  which    distinguishes   them  from  the  other 
twenty-four  chief  burgesses.     In  every  matter  touching 
the  government  regulation  of  the  borough  which  is  con- 
ferred on  the  tbirty-six,  they  are  spoken  of  as  constituting 
one  common  body,  without  distinction.    Throughout  the 
charters,    in  every  thing  that  prescribes  what  shall  be 
done  by  the  common  council,  they  are  invariably  called 
thtrty-six  capital  burgesses,  without  any  distinctioa.    In 
the  election  of  the  mayor,  it  is  ordered  (a),  that  the  mayor 
and  town-clerk,  together  with  thirty-six  chief  burgesses, 
being  the  common  council,  without  any  distinction,  shall 
elect  the  mayor ;  so,  when  the  mayor  is  to  be  sworn  in  (&), 
it  is  before  the  mayor,  town  clerk,  and  the  thirty-six  chief 
burgesses;  so  officers  and  free  burgesses  are  to  be  elected 
by  the  mayor,  town-clerk,  and  thirty-six  chief  burgesses  (c) ; 
they  are  to  be  admitted,   also  and  sworn,  before  the 
mayor,  town  clerk,  and  chief  burgesses  (d).     So,  in  the 
case  of,  death  or  removal  of  the  mayor  (e),  the  vacancy 
is   to  be  supplied   by  the  town   clerk,  and   thirty-six 
chief  burgesses ;  so,  with  respect  to  the  power  of  making 
bye-laws,    they    are  to  be  made  by  the  mayor,   town- 
clerk,  and  chief  burgesses  (f).    {Bayley^  J.  There  is  ano- 
theiC  clause,  which,  perhaps,  may  establish  a  distinction 
between    those   instances  in  which  the  twelve  and  the 
twenty-four  are  to  join,  and  those  in  which  they  are 
not ;  that  is,  where  a  fine  is  to  be  imposed  if  the  party 
elected  ''  refuse  to  take  on  himself  the  said  office,  func- 
tion, or  ministry."  (g)]    In  that  case,  the  power  is  given 
to  the  mayor,  and  chief  burgesses  aforesaid,  being  coun- 
cillors, and  to  the  common  council.    The  power  of  making 

(fl)  AntCy  347,  353.  (</)  AntCy  348.  C/ )  AntCy  350. 

(6)  Ante,  347.  (e)  Ante^  350.  (g)  Ante,  348. 

(c)  Ante,  347,  8. 
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bye-laws  is  also  vested  in  the  mayor,  town  clerk,  and  dtief 
burgesses,  generally  (a) ;  when  the  charter  comes  to  speak  xhe  Kimo 
of  the  power  of  fixing  the  penalties,  there  it  speaks  of  the 
penalties  to  be  fixed  by  the  mayor,  the  town  clerk^  and 
chief  burgesses,  being  councillors,  and  the  common  council 
of  the  borough  (6) ;  so  that  it  should  seen^  that  if  there 
is  in  any  degree  a  difference  under  either  of  the  charters, 
between  the  capacities  of  the  twelve  and  the  twenty-four, 
that  is  anxiously  and  particularly  pointed  out  in  the  char- 
ter itself;  but  in  all  the  other  instances,  and  particularly  in 
the  election  of  mayor,  in  the  election  of  all  the  o€Sicers  of 
die  corporation,  in  the  election  of  firee  burgesses,  the 
thirty-six  are  spoken  of  as  constituting  one  common,  indis- 
criminate, mass  of  electors.  Thus  it  is  in  the  charter  of 
James:  and  it  is  equally  so  in  the  following  charter  of 
Charles  the  first.  In  that,  the  chief  burgesses  are  spoken 
of,  generally,  as  being  those  who  are  to  elect  a  mayor  (c). 
And  the  same  power  is  given  to  them  to  elect  chief 
burgesses,  the  other  officers,  and  free  burgesses  of  the 
corporation  ;  so  that,  in  all  instances  of  election,  the  fran- 
chise is  to  be  exercised,  not  by  the  twelve  and  twenty- 
fimr,  as  constituting  distinct  aliquot  parts  of  one  body, 
but  by  thirty-six  persons,  indiscriminately  named,  and 
indiscriminately  exercising  the  functions  of  common 
councillors. 

Campbell,  Erskine,  and  Parke,  contra. — It  is  allowed 
diat  the  election  on  the  1st  of  August,  1826,  was  bad ; 
but  it  is  said  that  the  defendants  have  not  acted ;  from 
the  moment,  however,  when  they  were  sworn  in  chief 
burgesses,  they  became  so  de  facto ;  and  if  they  had 
remained  unquestioned  chief  burgesses  for  six  years, 
from  the  1st  of  August,  1826,  and  had  never  done  any 
one  act  in  the  meantime,  their  title  would  have  been  pro- 
tected by  the  statute,  {d)    [Bay ley,  J.    If  they  disclaim, 

(a)  Ante,  350.  (})  Ante,  351.  (c)  Ante,  347. 

(d)  32  Geo.  3,  cap.  58  >  and  see  Selw.  N.  P.,  8th  ed.  1150. 
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that  answers  all  the  purpose].     If  the  Court  should  be 

clearly  against  the  application  on  the  other  grounds,  it 

V.  would  not  be  advisable  to  carry  such  a  quo  warranto 

Ueadley*  .        . 

down  to  trial.     A  disclaimer  would  be  sufficient;   and 

if  there  were  derivative  titles  between  the  6th  of  August 
and  the  8th  of  October,  that  would  clear  the  ground 
and  would  prevent  any  embarrassment  afterwards.  There 
are  in  this  corporation  two  distinct  definite  bodies,  the 
twelve,  and  the  twenty-four ;  what  the  twelve  are  called 
is  very  immaterial.  Tht  functions  of  these  twelve  are 
the  functions  of  aldermen ;  and  no  distinction  can  be 
pointed  out  between  thes^  twelve  aldermen,  and  the 
twelve  aldermen  generally  to  be  found  in  other  corpora- 
tions. They  are  the  persons  from  whom  the  mayor  is 
to  be  elected,  from  whom  the  justices  are  to  be  elected, 
who  actually  form  the  court  of  record  for  the  trial  of 
debts  within  the  borough,  and  form  the  court  of  quarter 
sessions.  It  is  said  that  no  corporate  functions  are 
ascribed  to  the  twelve.  What  corporate  functions  are 
ascribed  to  twelve  aldermen  in  general  ?  All  that  is  to 
be  looked  to  is,  that  there  is  a  distinct  body  of  aldermen, 
and  of  burgesses.  It  is  admitted  that  there  is  that  distinct 
body,  and  that  there  must  be  twelve  of  the  one  and 
twenty-four  of  the  other.  The  clause  in  the  first  charter 
with  respect  to  the  election  of  a  mayor  (a),  shews  that 
at  that  time  there  were  thirty-six,  twelve^  called  chief 
burgesses  councillors,  and  the  twenty-four,  only  chief  bur- 
gesses. It  is  said  that  the  number,  twenty-four,  is  not 
mentioned ;  but  if  twelve  be  taken  from  thirty-six, 
twenty-four  will  remain ;  and,  therefore,  the  charter 
shews  there  were  twenty-four,  just  as  distinctly  as  if 
it  had  gone  through  the  operation  of  subtraction,  and 
the  residue  of  twenty-four  had  actually  remained.  Thus 
it  appears  that  there  have  been  two  distinct  bodies  in 
the  borough,  the  twelve,  and  the  twenty-four,  recognized 
throughout  as.  distinct  definite  bodies ;  and  the  corpora- 

(a)  Ante,  347. 
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tion  could  not  exist  without  the  twelve,  and  without  the 
twenty-four.      It  is  submitted  that  there  is  no  distinction     xheKiNo 
between  the  elective  body  for  the  election  of  a  mayor,  v. 

and  that  for  the  election  of  capital  burgesses.  The  pro- 
vision regulating  the  election  of  a  mayor  (a),  is  exactly 
the  same  as  if  the  power  of  election  had  been  given  by 
name  to  the  twelve  chief  burgesses  councillors,  the 
twenty-four  chief  burgesses,  the  mayor,  and  recorder, 
or  the  greater  part  of  them.  If  that  had  been  the  case 
there  can  be  no  doubt  that,  according  to  Rex  v.  Jt. 
Bower  (6),  and  several  decided  cases,  there  must  have 
been  a  majority  of  the  twelve,  and  a  majority  of  the 
twenty-four,  to  make  a  good  elective  assembly*  It  can 
make  no  difference  that  the  king  says  that  there  shall 
be  a  common  council  consisting  of  twelve  and  twenty- 
four,  and  that  such  common  council  or  the  greater  part 
shall  elect  a  particular  officer,  or  that  the  twelve  and 
twenty-four,  or  the  greater  part  of  them  shall  elect. 
[Bat/ley,  J.  In  the  one  case  you  name  them  as  indi* 
vidual  bodies,  in  the  other  you  name  them  in  the  aggre- 
gate. Where  the  king  says  the  common  council  shall 
consist  of  twelve  and  twenty-four,  there  can  be  no  good 
common  council  unless  there  be  a  majority  of  the  twelve 
and  twenty-four].  [Holroyd,  J.  That  is  not  so  said, 
I  believe,  in  this  charter].  It  is  admitted  that  where  a 
right  of  election  is  given  to  twelve  and  twenty-four,  or 
the  greater  part  of  them,  there  must  be  seven  of  one  and 
thirteen  of  the  other.  Then  suppose  it  is  said  that  twelve 
and  twenty-four  shall  form  the  common  council,  and 
that  the  right  of  election  shall  be  in  the  common  council 
or  the  greater  part  of  them ;  thera  is  no  distinction  in 
reason  between  the  two  cases;  and  to  have  a  good 
common  council  you  must  have  seven  of  thci  one  and 
thirteen  of  the  other.  For  what  purpose  does  the  king 
introduce  the  parenthesis  in  the  charter,  but  to  make  the 
distinction  between  the  chief  burgesses  councillors,  and 

(a)  Ante,  347.  [(h)  2  D.  &  R.  761 ;  t  B.  &  C.  452  ;  Ante,  367. 
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1827.        the  chief  burgesBes,  between  the  twelve,  and  the  twenty- 
The  KiNt}      ^^^^'     He  sayfl,  of  which  said  chief  burgesses  B(»ie  are 
^-  called,  known,   or  distinguished  by  the  name  •  or  dis- 

tinction of  chief  burgesses,  councillors^  of  the  borough 
aforesaid,  or  the  greater  part  of  them;  thereby  inti* 
mating  that  there  must  be  the  twelve,  and  twenty-four. 
The  election  is  to  be  in  the  thirty-six  ;  but  the  constitu* 
tio6  of  the  thirtyniix  is  twelve  and  the  twenty-four.  Sup- 
pose the  king  had  said  it  should  be  in  the  twelve  and 
tweniy-four  or  the  greater  part  of  them.  In  that  case 
there  must  have  been  a  )maj<mty  of  the  several  component 
p8lrts.>  It  can  make  no  difference  that  it  says  it  shall 
be  .of  thirtyniix,  composed  of  twelve  and  twenty-four. 
The  intuition  of  the  charter  is,  that  the  mayor  and  chief 
burgesses  should  all  be  elected  in  the  same  manner. 
[Ho/royJ,  J.  If  it  had  said  the  twelve  and  twenty-four^ 
Or  the  greater  part  of  them,  then  the  con^ruction  would 
be  that  there  must  be  the  greater  part  of  the  twelve,  and 
the  greater  part  of  the  twenty  four,  but  it  says  the 
the  thirty-six  or  the  greater  part  of  them.  Is  not  that 
the  greater  part  of  the  thirty-six  ?]  But  then  the  king 
goes  on  to  say  that  the  thirty-six  are  constituted  of  the 
twelve  and  twenty-four,  which  is  the  same  as  if  he  had 
stud  twelve  and  twenty-four  making  thirty-six,  or  the 
major  part  of  them.  Where  the  king  says  of  whom 
some  are  called  chief  burgesses  councillors,  he  alludes 
to  them  to  shew  that  they  are  to  form  a  constituent  part  of 
the  assembly ;  that  is  the  very  object  of  it.  Then  could 
a  mayor  be  chosen  if  the  twelve  were  entirely  gone? 
^Holroyd,  3.  The  twelve  are  only  mentioned  there  as 
the  persons  out  of  whom  the  choice  is  to  be  made,  not  as 
the  persons  who  are  to  make  the  choice].  The  number 
twelve  is  only  mentioned  as  the  body  from  whom  the 
mayor  is  to  be  taken.  When  the  constituent  body  is 
mentioned^  it  is  said  of  which  chief  burgesses  some  are 
called,  or  known,  or  distinguished  by  the  name  or  dis-^ 
tinction  of  chief  burgesses  councillors.     That  necessarily 
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refers  to  the  twelve ;  and,  therefore,  by  the  nomination        ^^7* 
of  these  twelve,  the  king  makes  the  twelve  or  the  major     j[^^  ^^^ 
part  of  them  a  neceasary  part  of  the  elective  assembly ;     ^J>-^^^ 
and  there  could  not  be  a  good  electicm  of  mayor  unless 
there  Weie  a  majority  of  the  twelve  present.    If  there 
must  be  any,  it  is  quite  clear  there  most  be  seven.   When 
the  kmg  says  so  axudously   **  of  which  chief  burgesses 
some  are  called  or  known,  or  distinguished  by  the  name  or 
distinction  of  chief  burgesses  councillors,''  he  gave  no 
power  to  the  twenty-foior,  in  the  entire  absence  of  the 
twelve ;  the  words  directing  the  election  of  chief  bur- 
gesses (a)  constituted  the  thirty-six  the  elective  bodies    , 
with  respect  to  such  election^  as  the  thirty-six  are  con- 
stituted, namely, .  of  two  integral  distinct  bodies.    Then 
supposing    tiie  common  council  had  been  -  constituted 
of  the    thirty-six,    consisting  of   twelve    and   twenty- 
four,  or  two  distinct  bodies,  and  it  had  been  said  that  the 
common -oouncily  or  the  major  part  of  them,  should  elect, 
it  seems  to  be  conceded  that  a  majority  of  both,  of  the 
twelve  and  twenty*four,  would  have  been  necessary.   Now 
the  words  are  **  of  the  thirty-six^''    Then  the  thirty-six 
are  ccmstituted  by  the  twelve  and    twenty-four,    two* 
separate  distinct  independent  bodies ;  which  is  the  same, 
in  substance^  as  if  the  king  had  said,  that  the  twelve  and 
twenty-four,  or  the  greater  part  of  them  should  meet  and 
electa  and  it  never  could  have  been  intended  that  an 
election  should  take  place  without  the  presence  of  a 
single     chief    burgess     couiicillor.      All    the  mischief 
pointed  out  in  Rexy»  Miller  (6)  seems  to  apply  to   this 
case.     [Bayley,  J.    There  the   right  of   election    was 
specifically  in  particular  persons.]    This  is  the  first  case 
which  has  arisen  as  to  the  right,  of  election  given  to  an 
aggregate  body,  consisting  of  separate  and  independent 
parts;  and  that  a  solemn  construction  may  be  put  on 
such  a  charter,  it  is  submitted  that  this  rule  should  be 
mad^  absolute.     Lord  Kenyon  says,  and  this  proposition 

(a)  6  T.  R.  3S8 ;  ante^  367 ;  fumi  S78^ 


v. 
Headlet. 
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seems  to  be  now  clearly  established,  that  *'  where  there  is 
TheKiNo      *  definite  body  in  a  corporation/  a  majority  of  that  defini- 
tive body  must  not  only  exist  at  the  time  when  the  act  is 
to  be  done  by  them,  but  a  majority  of  that  body  must 
attend  the  assembly  when  such  act  is  done."   Mr.  Justice 
Ashhurst   says,    "  where  a  body  corporate    consists  of 
several  integral   parts,   if  one  part  is   annihilated  the 
whole  body  is  dissolved.*'     Can  it  be  said  here,  that  if 
the  twelve  were   annihilated,    there    could    be   a  good 
election  of  a  mayor  ?     If  it  must  subsist,  then  it  must  be 
present ;  and  if  the  court  should  hold  that  there  was  no 
necessity  for  any  one  of  the   twelve  being   present,   it 
would   hold  that  the  twelve  might  be  annihilated,   and 
yet  the  corporation  of  Devizes  would  subsist,  although 
the  body  from  whom  the  mayor  is  to  be  elected  be  anni- 
hilated, although  the  body  be  annihilated  from  whom  the 
justices  are  to  be  elected,  although  the  body  be  anni- 
hilated who  are  to  hold  the  courts  of  record,  and  quarter 
sessions,  for  the  trial  of  all  criminal  ofiencea.      ''  The 
legislature  in  forming  this  corporation  was  not  acting 
without    reason  and   sound    policy  in  appointing  these 
different  checks   and  controuls  over  each  other.     The 
corporation  was  to  consist  of  several  bodies,  one  of  them 
consisting  of  forty-eight  persons,   and  if  a  major  part  of 
those  forty-eight  be  gone,   the  corporation  is  dissolved, 
because  it  is  no  longer  capable  of  performing  its  functions 
agreeably  to  the  intentions  of  the  founders  there,  that 
body  is  reduced  to  nineteen  ;  and  there  cannot  be  a  legal 
corporate  meeting,  for  the  purpose  of  choosing   a  mayor 
without  the  integral    part  of    the   corporation."      Mr. 
Justice  Lawretice  says,  "  the  election  in  this  case  is  to  be 
made   by  a  majority  of  the   mass   composed   of  several 
different  classes,  I  do  not  say  that  when  so  met  there 
must  be  a  majority  of  each  of  the  classes."    The  defen- 
dants were  at  great  pains  to  shew   that  the  thirty-six 
were  considered  as  a  mass.      They  are,  but  then  a  mass 
composed  of  distinct  parts  of  the  whole;  who  when  so 
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properly  assembled,  may  elect.     *'  In  short  a  majority  of      .^^^ 
each  integral  part  of  the  corporation  must  meet,  in  order     The  Kiho 
to  make  a  good  elective  assembly,  though  an  election  by      Headlbt. 
a  majority  of  those  assembled  is  valid."    Here  then  there 
has  not  been  a  majority  of  each  integral  part  of  the  cor- 
poration, because  the  twelve,  are  an  integral  part  of  the 
corporation,  and  the  twenty-four  are  an  integral  part  of 
the  corporation,  and  of  the   twenty-four  ten  only  assem- 
bled. The  usage,  it  is  true,  is  not  set  out  in  the  affidavits. 
The  application  does  not  rest  on  the  usage.    If  there  had 
been  a  usage  it  lay  on  the  other  side  to  shew  it.     Ac- 
cording to   Rex  V.  Hoyte  (a),  there  may  be  a  usage  in 
the    corporation,     whereby    a   less   number     than    the 
majority  of  each   integral  part  might  make  a  good  con- 
stituent assembly  ;   but  it  lay  on  the  defendants  to  shew 
the  usage.     They  being  silent  on  that  subject,  it  must  be 
taken  that  there  is  no  usage  contrary  to  the  charters ;  and 
the  court  will  decide  on  the  charters.     It  is  said  that  this 
is  a  question  merely  of  election,  and  that  it  has  nothing 
to  do  with  the  functions  which  are  given  throughout  this 
charter,  to  the  twelve  chief  burgesses  councillors  in  respect 
of  Courts  of  Record,  in  respect  of  their  being  Justices, 
or  in  any  other  respect.      In  matters  of  election,  however, 
they  appear  to  have  a  co-ordinate  jurisdiction  with  the  chief 
burgesses.     In  this  respect  there  is  no  difference  between 
these  chief  burgesses  councillors,  and  aldermen  in  all  other 
corporations;  because,  although  the  court  requires  that 
in  the  election  of  any  particular  individual,  when  the 
body  is  assembled,  it  must  be  composed  of  a  majority 
of  each  definite  part,  yet  when  it  is  assembled,  the  majo- 
rity of  the  assembly,  not  the  majority  of  the  constituent 
part,  is  required ;  and  therefore,  although  they  have  a  co- 
ordinate jurisdiction  here,  they  are  still  in  the  same  situa- 
tion as  all  other  corporations.    It  is  necessary  that  a  majo- 
rity of  each  of  the  parts  of  this  conmion  council  should 

(a)  6  T.  R.  430  (Grampound) ;  post,  384. 
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1827.        act,  because  the  principle  is,  that  when  any  thing  is  to  be 
The  Kmo     done  by  the  general  assent  of  a  corporate  body^,  of  the 
V.  common  comicil  for  instance,  a  majority  of  each  definite 

part  of  it  must  be  present.  Lord  Tenterden  said  (a) 
''  much  good  is  derived  from  adhering  to  general  rules, 
and  this  rule,  as  to  corporations,  is  in  itself  extremely  be^ 
neficial,  as  it  compels  them  to  fill  up,  from  time  to  time, 
the  vacancies  that  occur."  Now  not  only  is  the  mayor  to 
be  elected  from  this  definite  body  (6),  but  this  definite  body 
constitutes  the  Court  of  Record  {x) ;  from  this  definite  body 
are  elected  the  justices  (d) ;  and  this  definite  body  is  also 
to  inquire  into  the  imposition  of  fines  (e).  It  is  of  great 
importance  therefore  that  those  rules  on  which  corporations 
have  hitherto  been  regulated,  and  which  compel  them  to 
keep  up  the  fall  definite  body,  should  be  abided  by. 
Now  here,  if  the  majority  of  the  twelve  are  not  necessary 
to  be  present,  it  would  scarcely  ever  be  necessary  to 
keep  up  the  full  body  of  twelve  ;'  but  on  the  principle 
which  regulated  the*  decision  ia  Rex  v.  22.  Bower  (J'),  it 
would  be  necessary  to  have  these  twelve  chief  burgesses 
councillors  kept  up.  llAttledale,  J.  There  is  one  part  of 
the  charter  which  seems  to  be  very  singularly  ezpresaed* 
In  the  early  part  of  4he  charter  of  James  I.,  it  is  said 
**  that  the  mayor,  and  common  clerk,  called  the  town* 
clerk  of  the  said  borough,  together  with  thirty  and  six 
chief  burgesses  of  the  said  borough,  being  Uie  oomnu>n 
council  of  the  said  borough."  (g)  There  it  says,  the  thirty- 
six  are  to  be  the  common  council,  and  perhaps  the  town- 
clerk  also ;  then,  in  a  subsequent  part  (A),  ^'  if  any  person 
refuses  to  execute  any  office  or  function  to  which  he  is 
elected,  then  it  shall,  be  lawful  for  the  mayor  and  chief 
burgesses  aforesaid,  being  councillors,  and  the  common 

(a)  1  B.  &  C.  498,  in  Itejr  v.  R.  (e)  AntCy  351,  371 . 

Bower.  (/)  2  D,  &  R.  761 ;  1  B.  &  C. 

(6)  Ante^  347, 353.  492  (Weymouth)  j    ante,  367, 375. 

{c)Ante,35U  .  (g)  Ante,  347. 

Id)  Ante,  352.  (A)  Ante,  349. 
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com^l  of  the  said  borotigh.''    Now  from  that  language  it 
would  appear  that  either  the  common  coimcil  is  confined      TheKwo 
to  the  twelve,  or  else  confined  to  the  twenty-four,  or  else  ^* 

it  18  an  inaccurate  expression ;  because  it  is  *'  being  coun- 
ciUors  and  the  commcm  council/']  The  charter  makes  the 
point  quite  plain ;  where  the  charter  of  Charles  I.  speaks 
of  the  election  of  mayor,  it  says  that  the  mayor  shall  *^  be 
elected  by  the  thirty-eix  chief  burgesses,  some  of  whom 
are  called  chief  burgesses  councillors/'  lIAttledale,  J* 
There  is  clearly  an  inaccuracy  of  expression ;  the  lan- 
guage here  is  ''  shall  be  lawful  for  the  mayor  and  chief 
burgesses  aforesaid,  being  councillors,  and  the  common 
council  of  the  borough"  (a).  The  words,  ^^  and  the  com- 
mon council  of  the  borough,''  must  either  be  a  further  de- 
scription of  chief  burgesses,  or  else  they  must  be  a  distinct 
set  of  people;  whereas,  before,  it  was  said  the  thirty-six 
should  be  the  common  council].  That  clause  has  been 
made  use  of  against  the  application,  as  containing  a  dis- 
tinction- which  is  omitted  in  the  clause  respecting  elec- 
tions. From  that  part  of  the  charter  it  seems  to  be  clear 
that  the  term  chief  burgesses  councillors,  and  the  com- 
mon council,  and  the  term  chief  burgesses  generally,  are 
made  use  of  indiscriminately.  Soifar  from  that  affording 
an  argument  for  the  defendants,  it  shews  that  the  king, 
when  he  speaks  of  thirty-six  chief  burgesses,  is  speaking 
of  those  thirty-six  chief  burgesses  as  compounded  of  two 
different  bodies.  In  the  clauses  giving  power  to  impose 
fines  (A)  and  demise  lands  (c),  the  language  which  desig- 
nates the  different  parts  of  the  common  council,  is  used 
in  the  same  sense  as  the  general  term  of  ''chief  burgesses," 
because  it  is  not  the  major  part  of  them,  only,  but  the 
major  part  of  them  ''as  aforesaid;"  and  the  last  "afore- 
said," the  last  antecedent  is  the  power  to  the  mayor  and 
chief  burgesses.  Throughout  this  charter  therefore  the 
terms  "  chief  burgesses,"  and  "  common  council,"  are 
used  as  designating  the  two  different  bodies,  chief  bur- 

(a)  Ante,  349.  (6)  AfUel  348,  9.  (c)  Ante,  350. 


CASES   IN   THE    KINGS    BENCH, 

gesses  councillors^  and  chief  burgesses  not  councillors. 
Such  two  different  bodies,  having  two  different  functions 
»•  to  perform,  they  are  integral   parts  of  the  corporation, 

and  a  majority  of  each  of  these  parts  must  be  present 
at  the  time  of  election.     This  number  of  twelve  chief  bur- 
gesses councillors,  is  not  a  mere  titular  distinction  given 
to  twelve  chief  burgesses.     It  is  clear  from  the  charter 
that  the  chief  burgesses  councillors  form  a  separate  body, 
elected  from  the  rest  of  the  corporation.     It  is  therefore 
of  great  importance  that  the  corporation  should  be  com- 
pelled to  keep  that  body  full ;  because  it  is  from  them  that 
the  justices  are  to  be  supplied;  and  it  is  one  of  the 
great  advantages  to  be  gained  by  compelling  a  majority 
of  each  definite  body  to  be  present  at  an  election  that 
they  are  compelled  thereby  to  fill  up.     If  it  should  be 
decided  that  it  is  not  necessary  that  a  majority  of  these 
persons  should  be  present,  it  will  be  open  to  this  corpo- 
ration, as  it  has  been  practised  by  many  other  corpora- 
tions, to  keep  just  so  many  of  the  definite  body  elected, 
as  will  be  necessary  to  answer  any  party  purpose  in  that 
corporation.   Whereas  if  it  be  laid  down  as  a  general  rule 
that  the  body  is  a  definite  body,  so  to  be  kept  up,  and 
that  it  is  desirable  th^  the  majority  .should  be  present 
for  the  purpose  of  keeping  it,  and  as  Lord  Tenterden  said 
in   Rex  v.   K.  Bower  (a),    that   the   court  would   not 
yield  to  nice  and  subtle  constructions,  in  order  to  defeat 
such  a  purpose.      [Bayleyy  J.     In   Rex  v.   Devonshire 
(i),  the  chief  burgesses  were  to  be  elected  by  the  remain- 
ing chief  burgesses;  and  of  those  chief  burgesses  four 
were  aldermen.     I  do  not  think  the  court  held  that  it  was 
necessary  that  there  should  be  three  aldermen  present.] 
It  became  unnecessary  in  that  case,  because  there  was 

* 

not  present  a  majority  of  the  whole  aggregate  body. 
Now  if  upon  the  face  of  the  charter,  and  of  the  affidavits 
it  is  in  any  degree  doubtful  what  is  the  right,  then  for  the 

(«)  2  D.  &  R.  761 ;   IB.&C.  (6)  3  D.&R.83;  1  B.  &C.609; 

492 ;  mte,  377,  8.  mnte,  368. 
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puipose  of  having  that  ascertained,  the  court  will  make 
this  rule  absolute.  It  has  been  said  that  the  relator  has 
not  sworn  to  any  usage  by  which  it  can  be  shewn  that  «• 

hitherto  such  a  number  of  the  burgesses  councillors  have 
been  present.  The  relator  is  not  a  member  of  the  cor- 
poration ;  it  is  not  in  his  power  then  so  accurately  to  know 
what  the  usage  in  this  corporation  has  been ;  but  inasmuch 
as  he  has  put  this  forward  as  the  ground  of  this  complaint, 
and  has  charged  this  as  being  an  improper  mode  of  elect- 
ing chief,  burgesses,  if  it  had  been  the  usage  to  elect 
without  such  a  number,  those  who  answer  this  affidavit, 
and  who  are  members  of  the  corporation,  who  have  the 
opportunity  therefore  by  reference  to  their  books,  and  by 
reference  to  their  officers,  to  know  what  has  been  the  con- 
stant usage,  would  have  put  it  on  the  face  of  their  affidavits. 
From  the  fact  that  there  is  no  denial  of  its  having  been 
80  on  a  former,  occasion,  it  may  be  inferred  that  at  any 
rate  it  is  by  no  means  clear.  On  a  former  occasion  it 
appeared  that  the  majority  have  not  always  been  present; 
and  an  opportunity  would  be  afforded,  by  making  this  rule 
absolute,  of  having  that  fact  clearly  ascertained,  in  order, 
if  usage  is  to  give  an  interpretation  to  this  charter,  (and 
it  could  not  give  an  interpretation  contrary  to  the  mean- 
ing), that  it  might  explain  it  md  shew  what  was  the 
meaning  from  all  time.  That  would  be  found  by  send- 
ing it  down  to  be  tried.  In  Rex  v.  Warlow  {a),  a^ 
rule  nisi  was  granted  against  persons,  who  before  cause 
shewn,  resigned.  \_Bayleyf  J.  There  were  many  deri- 
vative titles  there.]  That  does  not  appear  by  the  report ; 
the  defendants  had  resigned,  and  the  resignation  had 
been  accepted:  and  there  was  nothing  to  try,  but  whe- 
ther they  were  duly  elected,  having  acted  in  the  mean 
time.  Though  they  had  virtually  disclaimed,  still  the 
court  made  the  rule  absolute.  It  does  not  appear  on  any 
of  the  affidavits,  that  no  derivative  title  was  created  under 
the  void  election  of  the  1st  of  August.  It  is  said  that 
they  have  not  acted.     [Boy/ey,  J.  It  is  stated  that  they  did 

(a)  2  M.  &  S.  75  (Pembroke). 
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no  Other  act  than  that  of  being  swom.]    It  is  so  stated ; 
TheKtvQ    ^^^ ^^  ^^  hopedy  that  on  this  principal  point,  the  court  will 
V*  think  it  right  to  make  this  rule  absolute,  in  order  that 

it  may  be  determined  for  the  first  time.     Upon  the  other, 
point,  this  rule  should  be  made  absolute  in  order  that  it 
may  be  determined  for  the  first  time,  whether,  when  a 
charter  gives  the  elective  power  to  a  body  by  its  general 
name,  which  body  appears  from  other  parts  of  the  charter 
to  consist  of  two  distinct  classes,  a  majority  of  each  of 
those  classes  is  required  to  be  present ;  or  whether  a 
majority  of  the  body,    no  matter  how    composed,    is 
sufficient.    That  case  has  never  yet  been  determined.     In 
the  other  cases  the  charters  designate  that  particular  part 
of  which  the  general  body  is  composed;  in  this  the  thirty- 
six  chief  burgesses  are  spoken  of  generally  as  being  the 
common  council ;  but  from  the  other  part  of  the  charter, 
it  is  clear  that  those  thirty-six  are  to  be  formed  of  two 
distinct  bodies,  one  of  which  has  separate  functions  to 
perform,  of  great  importance.     The  court  has  to  decide 
whether,  when  a  charter  uses  the  general  term  "  common 
council,"  or  fixes  the  number  of  burgesses  of  which  the 
common  council  is  composed,  a  majority  of  each  integral 
part  of  that  common  council,  or  a  majority  of  the  general 
body,  is  required.     On  the  principle  laid  down  in  Rex  v. 
jR.  Bower  it  is  highly  beneficial  that  it  should  be  re- 
quired, that  a  majority  of  each  part  should  be  present  at 
the  election.    This  charter  is  to  be  construed  with  refer- 
ence to  the  ancient  state  of  the  borough ;   and  on  this 
affidavit,  and  this  statement  of  the  charter,  there  is  quite 
enough  to  shew  that  this  was  a  borough  by  prescription, 
with  twelve  chief  burgesses  councillors,  or  aldermen,  and 
twenty-four  chief  burgesses.    Looking  at  the  first  charter, 
it  appears  that  there  was  a  definite  body  in  the  town> 
called  councillors-burgesses.      In  the  charter  they  are 
called  chief  burgesses  cotmcillors,   and  it  proceeds  to  give 
directions  respecting  the  nomination  of  officers  ;  in  which 
the  body  of  burgesses  coimcillors,  is  directed  to  be,  as 
0        it  anciently  has  been,  in  the  borough.     In  the  part  of  the 
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oksrter  which  has  relation  to  the  twelve  chief  burgesses         1827. 
councillors  (a),  the  tenn  "  o£Scers''  must  clearly  relate  to     iThTKiNG 
the  burgesses  councillors ;   and  that  is  shewn  most  dis-  v. 

tmctly  afterwards/  when  speaking  of  a  fine  for  not  serv* 
ing(6).  Hien  inasmuch  as  there  is  ho  intimation  of  any 
other  existing  charter^  it  will  be  taken;  that  it  is  a  cor- 
poration by  prescription/  with  that  prescriptive  body. 
Construing  the  charter,  with  reference  to  that  pre* 
scription,  the  court  will  say  whether  it  is  not  esssential 
that  there  should  exist  a  majority  of  the  twelve,  and 
that  a  majority  of  the  twelve  should  be  present  at  the 
meeting  at  which  any  officers  are  chosen. 

Batlet,  J.  (c)  If  these  affidarits  carried.a  reas<mable 
doubt  in  our  minds,  we  should  make  the  present  rule  ab- 
solute ;  but  if  on  carefully  consideiingthem,  no  reasonable 
doubt  be  produced,  we  ought  not  to  gratit  a/nde  which  will 
of  necessity,  have  the  effect  of  producing  Very  considerable 
expense.  In  this  case  the  affidavits  are  perfectly  silent 
on  the  subject  of  usage,  and  Mr.  Campbell  rightly 
^ough  puts  this  case  simply  on  the  obnstriKtionxif  the 
charter*  The  general  rule  I  take  to  be  this,  that  when 
you  give  a  right  of  election  to  persoqf,  describing  them  by 
their  corporate  character,  every  member  which  enters 
into  that  description  must  ocmcur,  and  must  be  present  at 
the  time  of  the  election ;  and  in  the  case  of  definite  bodies 
you  must  have  a  majority  of  every  definite  body;  as  for 
instance,  if  you  give  a  right  of  election  to  the  mayor, 
aldermen,  chief  burgesses,  and  other  burgesses,  the 
aldermen  and  the  chief  burgesses,  being  each  of  them 
definite  bodies,  then  it  is  essential  that  you  should  have 
a  majority  of  the  aldermen  present,  and  a  majority  of  the 
chief  burgesses;  but  the  necessity  of  the  concurrence 
of  each  integral  part,  may  or  may  not,  be  applicable,  ac- 
cording to  the  language  of  the  right  of  election,  when  you 

^     (fl)  Avte^  377,  8.  (6)  Ante,  349. 

(c)  Lord  Teraerden,  C.  J.,  had  left  the  court. 
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1827.         can  see  the  terms  in  which  the  right  of  election  is  granted. 
f^^ll^Q      III  R^^  V,  Hoyte  (fl),  it  was  held  that  a  charter  might  be  so 
V.  worded  as  not  to  require  a  concurrence  of  a  majority  of 

the  definite  bodies :  in  the  case  of  Rex  y.  Miller  (b),  Rex  y. 
Bellringer(c),  and  Rex  y.R.  Bower  {d),  you  had  words  giy- 
ing  the  right  of  election  to  specific  bodies,  as  mayor,  alder- 
men, and  so  on.  In  this  case  there  is  no  account  .of  what 
was  the  usage  prior  to  the  period  of  time  when  the  charter 
was  giyen ;  and  although  it  is  a  corporation  by  prescrip- 
tion, and  although  it  would  appear  from  the  language  of 
the  charter  of  James  I.,  that  it  was  not  then  for  the  first 
time  that  there  had  been  thirty-six  persons  chief  bur- 
gesses, twelye  of  whom  were  councillors  also,  for  what 
period  of  time  they  had  existed,  and  what  were  their  re- 
spectiye  rights,  is  not  iipon  this  charter  in  any  degree  set 
forth.  Assuming,  as  it  is  assumed  on  the  part  of  the 
relator,  that  at  that  period  of  time  there  must  have  been 
in  existence  twelye  and  twenty-four,  the  language  of  this 
charter  is  material  to  be  looked  at,  because  from  ihe  lanr 
guage  of  the  charter,  it  will  be  seen  whether  it  was  in- 
tended there  should  concur  the  presence  of  a  majority  of 
the  twelye,  and  the  presence  of  a  majority  of  the  twenty- 
four.  If  that  were  the  case,  the  language  natural  to  be 
ifsed,  would  haye  been,  that  the  party  should  be  elected 
by  the  mayor,  town-clerk,  and  the  twelye  councillors,  and 
the  twenty-four  chief  burgesses ; — that  would  haye  been 
the  obyious  language  which  one  should  haye  expected 
would  haye  been  used ;  and  on  looking  at  the  charter  one 
finds,  that  upon  particular  occasions,  that  is  the  language 
that  is  used ;  perhaps,  because  the  kin^  in  giying  the 
charter,  meant  in  particular  instances,  when  fines  were  to 
be  imposed,  there  should  h^  a  difference  between  these 
cases  and  those  cases  in  which  they  were  to  meet  merely 
for  the  purposes  of  ordinary  election.  Now  the  charter 
says,    the   right    of   electing    the   mayor   shall    be   in 

(fl)  Ante,  377.  (c).4  T.  R.  810  (Bodmia). 

[byAnUf  367.  {d)  Ante,  367,  375,  383. 
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of  Ihe  chief  burgesses  remaining.    There  was  a  provision         1827. 
in  the  charter,  that  on  many  occasions  two  aldermen     r^^  ^^^^ 
should  be  present.    Of  the  chief  burgesses  there  were  v. 

four  who  were  aldermen;  and  it  was  clear  that  two  alder- 
men were  present.  In  that  case  it  was  not  put  on  the 
ground,  tiiat  it  was  essential  to  have  a  majority  of 
those  chief  burgesses  that  were  aldermen,  and  in  addi- 
tion to  that,  a  majority  of  those  chief  burgesses  who 
were  not  aldermen.  Although  the  necessity  of  having 
two  aldermen  was  contended  for,  it  was  upon  that 
clause  of  the  charter  which  said,  that  upon  certain  elec- 
tions two  aldermen  should  be  present;  but  it  seems 
never  to  have  been  suggested,  that  the  concurrence  of 
thesef  aldermen  was  in  that  case  in  any  degree  regarded. 
For  these  reasons  I  am  of  opinion  that  the  construction 
of  this  charter  does  not  raise  a  reasonable  degree  of 
doubt  upon  the  subject.  In  this  case  we  have  no  evi- 
dence of  what  the  usage  under  tiiese  charters  has  been ; 
but  diat,  I  think,  does  not  raise  such  a  degree  of  doubt 
as  to  justify  us  in  granting  the  application.  With  reference 
to  the  oAer  point,  if  Mp.  Campbell  wishes  it,  this  rule 
may  foe  enlarged,  and  the  parties  who  have  been  re-elected' 
may  enter  a  formal  disclaimer  to  any  quo  warranto  infor- 
mation that  may  be  filed  against  them  (a)  between  now 
and  Easter  Term. 

HoxaoTD,  J. — I  think  this  is  a  very  short  and  plain 
question.  If  any  reasonable  doubt  arose  on  it  we  should 
be  bound  to  grant  a  quo  warranto.  That  does  not  appear 
to  me  to  be  the  case,  taking  the  charters  on  the  con- 
struction that  is  to  be  put  on  them  independently  of  usage, 
with  regard  to  which  there  is  no  affidavit;  nothing  to 
shew  what  was  the  usage  or  constitution  of  the  borough, 
previously  to  the  time  when  the  charters  were  granted,  or 

(tf)  In  order  to  enable  persons  information  against  each  usurper ; 
inho  ha^e  usurped  offices  todis-  Ilex  t.  Tfor^,  (Borough  of  Pem- 
cUim,  there'  must  be  a  separate    broke),  2  M.  &  S.  75. 

2c2 
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1B27.  charter  of  Charles  I.  the  language  of  it  seems  to  bear 
The  Ring  ^^^  require  a  similar  construction.  It  states  that  there 
are  at  that  time  clearly  in  the  corporation  a  body  of 
thirty-six,  consisting  of  twelve  who  are  councillors, 
and  twenty-four  who  are  not«  That  being  the  case, 
if,  at  the  election  of  officers,  they  were  to  hare 
the  concurrence  of  the  definite  body  of  twelve,  and 
a  concurrence  of  the  definite  body  of  twenty-four,  it 
would  have  been  obvious  to  have  used  the  language,  that 
the  right  of  election  should  be  in  the  mayor,  and  in  the 
councillors,  and  in  the  residue  of  the  chief  burgesses  of 
the  said  borough;  instead  of  which  the  language  ia^  that 
the  mayor  for  the  time  being,  and  the  recorder  of  the 
same  borough  for  the  time  being,  and  in  the  absence  of 
the  said  recorder,  his  deputy,  and  the  chief  burgesses 
being  the  common  council  of  the  same  borough  for  the 
time  being,  of  which  chief  burgesses  some  were  called, 
known  or  distinguished  by  the  name  or  distinction  of 
chief-burgesses-councillors  of  the  borough  aforesaid,  or 
the  greater  part  of  them,  at  all  times  thereafter  should 
have  power  and  authority  to  choose,  nominate  and  appoint 
a  mayor ;  and  afterwards,  ''that  the  mayor  and  recorder  of 
the  borough  aforesaid  for  the  time  being,  and  in  his 
absence  his  deputy,  and  the  aforesaid  chief  burgesses  of 
the  copimon  council  of  the  same  borough  for  the  time 
being,  or  the  greater  part  of  them,  were  from  thenceforth 
for  ever  thereafter  to  have  the  power  of  nominating  and 
appointing  other  officers/'  No  distinction  is  made  there 
between  the  twelve  and  the  twenty-four ;  it  seems  to  give 
the  right  to  the  whole  collective  body,  not  distinguishing 
between  the  different  classes  of  which  that  body  is  com- 
posed, but  giving  the  right  to  the  whole  as  a  mass.  In 
the  case  of  Rex  v.  Devonshire  (a),  the  point  did  not  of 
necessity  arise.  It  was  scarcely  raised  in  that  case,  that 
the  right  of  electing  a  chief  burgess  was  in  the  residue 

(n)  3  D.  &  R.  63 ;  1  B.  &  C.  609  ;  Ante,  368. 
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in  which  these  people  are  to  be  treated,  whether  as  se-*        1827. 
parate  bodies,  or  whether  as  entirely  composing  one  class, 
which  is  in  general  called  the  common  council.  There  might  v. 

have  been  an  affidavit  on  the  part  of  the  relator,  the  ^■^'^^*^' 
person  who  applies  for  this  rule,  to  shew  what  the  usage, 
of  the  borough  had  been  prior  to  the  granting  of  the 
charter  of  James  I.  It  might  have  shewn,  at  all  events, 
that  at  the  corporation  meetings  which  have  been  held, 
the  practice  has  been,  that  there  should  be  a  majority  of 
twelve  chief  burgesses  councillors.  That  would  recognize 
it  as  a  distinct  and  separate  body  from  the  other  twenty- 
four.  Although  in  general  they  compose  the  common 
council,  or  part  of  the  burgesses,  from  the  language  of  the 
charter,  it  does  not  appear  very  clearly,  whether  the  town 
clerk,  or  recorder,  in  the  second  charter,  are  to  be  part  of 
the  common  cotmcil  or  not.  There  is,  however,  no  affi- 
davit stating  what  the  usage  has  been ;  whether  to  treat 
them  as  separate  integral  parts  of  the  corporation  or  not. 
It  is  left,  therefore,  quite  at  large ;  and  consequently,  we 
must  give  our  opinion  on  the  construction  taken  on  the 
charter  itself.  *  Now  it  is  to  be  observed  there  is  a  ma- 
terial distinction  between  the  charters  of  James  I.  and 
Charles  I.  each  of  them,  with  reference  to  the  election  of 
the  mayor,  speaking  of  the  town-clerk  and  thirty-six  capital 
burgesses  of  the  said  borough,  being  the  common  council 
of  the  said  borough.  There  it  mentions  them  as  merely 
being  the  thirty-six  common  council  of  the  borough. 
^They  shall  have  power  to  elect  and  choose  one  honest 
and  discreet  man,  of  the  number  of  twelve  chief  bur- 
gesses councillors  of  the  borough  aforesaid,  who  shall  be 
mayor."  The  language  of  the  charter  of  Charles  I.  is 
the  same,  ''who  are  to  be  the  common  council/'  that  is, 
the  recorder  and  thirty-six,  either  with  or  without  him,  * 

^and  the  chief  burgesses  being  the  common  council  of 
the  borough,  of  which  chief  burgesses  some  were  called, 
known,  or  distinguished  by  the  name  or  distinction  of 
diief  burgesses  councillors  of  the  borough  aforesaid^  or 
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1827.    .    ^iiat  usage  has  been  adopted  since,  with  regard  to  the  con^ 

The  Kino     struction  that  has  been  put  upon  them  (a).    The  question 

„   ^*  arises  on  the  power  of  electing  the  chief  burgesses ;  and 

by  the  charter  the  election  of  the  chief  burgesses  is  to  be 

by  '*  the  mayor  and  recorder  for  the  time  being,   and  in 

his  absence,  his  deputy,  and  the  aforesaid  chief  burgesses" 

(which  were  thirty-six)  ''  of  the  common  council  of  the 

same  borough  for  the  time  being,  or  the  greater  part  of 

them."    Then  it  is  insisted,  that  the  common  council  was 

composed  of  two  classes  of  persons,  one,  chief  burgesses 

councillors,  and  the  other,    chief  burgesses,    and  that 

there  must  be  a  majority  of  each  of  those  bodies.     It 

appears  to  me  that  the  charter  does  not  require  that  there 

should  be  a  majority  of  each  of  those  bodies ;  that  every 

word  of  the  charter  is  followed  by  considering  that  it  is 

sufficient  that  besides  the  mayor  and  recorder,  there 

should  be  a  majority  of  the   thirty-six  chief  burgesses; 

because  the  power  of  election  is  given  to  them  or  the 

major ^part  of  them.     If  it  were  to  be  in  any  other  way 

it  would,  to  be  sure,  be   requisite  there  should  be  a 

majority  of  each ;  and  the  different  parts  of  the  charter 

which  mention  what  is  to  be  done  by  chief  burgesses 

councillors,  specifically  do  so. 

LiTTLBDALE,  J. — I  am  entirely  of  the  same  opinion. 
In  general,  in  charters  there  is  a  distinct  declaration 
that  there  shall  be  one  mayor,  and  that  there  shall  be 
either  twelve  aldermen  or  twelve  chief  burgesses,  or 
some  definite  number  of  those  persons  who  are  generally 
called  common  council,  recognizing  the  existence  of  dis- 
tinct and  separate  bodies.  That,  however,  is  not  the  case 
in  either  of  the  present  charters.  It  seems  from  the 
recital  in  the  charters,  that  this  is  a  corporation  by  pre- 
scription, and  it  does  not  refer  to  any  two  particular  modes 

(a)  See  Powell  ▼.  Regemy  in  er-  Cowp.  248,  50 ;  lUx  ▼.  Bellrmger 

ror,  (Borough  of  Brecknock),  2  (Borough  ofBodmin),  4  T.R.  810, 

Brown,  P.O.,  2d  edit.  298;  Res  821  ;  ante  381;  Selw.  N.  P.iSth 

J,  Varh  (Borough  of  Portsmouth),  edit.  1 1 53. 
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in  which  these  people  are  to  be  treated,  whether  as  se-'        1827, 
parate  bodies,  or  whether  as  entirely  composing  one  class, 
which  is  in  general  called  the  common  council.  There  might  v. 

have  been  an  affidavit  on  the  part  of  the  relator,  the  ^^^^^^^' 
person  who  applies  for  this  rule,  to  shew  what  the  usage, 
of  the  borough  had  been  prior  to  the  granting  of  the 
charter  of  James  I.  It  might  have  shewn,  at  all  events, 
that  at  the  corporation  meetings  which  have  been  held, 
the  practice  has  been,  that  there  should  be  a  majority  of 
twelve  chief  burgesses  councillors.  That  would  recognize 
it  as  a  distinct  and  separate  body  from  the  other  twenty- 
four.  Although  in  general  they  compose  the  common 
council,  or  part  of  the  burgesses,  from  the  language  of  the 
charter,  it  does  not  appear  very  clearly,  whether  the  town 
clerk,  or  recorder,  in  the  second  charter,  are  to  be  part  of 
the  common  council  or  not.  There  is,  however,  no  affi- 
davit stating  what  the  usage  has  been ;  whether  to  treat 
them  as  separate  integral  parts  of  the  corporation  or  not. 
It  is  left,  therefore,  quite  at  large ;  and  consequently,  we 
must  give  our  opinion  on  the  construction  taken  on  the 
charter  itself.  *  Now  it  is  to  be  observed  there  is  a  ma- 
terial distinction  between  the  charters  of  James  I.  and 
Charles  I.  each  of  them,  with  reference  to  the  election  of 
the  mayor,  speaking  of  the  town-clerk  and  thirty-six  capital 
burgesses  of  the  said  borough,  being  the  common  council 
of  the  said  borough.  There  it  mentions  them  as  merely 
being  the  thirty-six  common  council  of  the  borough. 
**  They  shall  have  power  to  elect  and  choose  one  honest 
and  discreet  man,  of  the  number  of  twelve  chief  bur- 
gesses councillors  of  the  borough  aforesaid,  who  shall  be 
mayor.'*  The  language  of  the  charter  of  Charles  I.  is 
the  same,  ''who  are  to  be  the  common  council/'  that  is, 
the  recorder  and  thirty-six,  either  with  or  without  him,  • 

''and  the  chief  burgesses  being  the  common  council  of 
the  borough,  of  which  chief  burgesses  some  were  called, 
known,  or  distinguished  by  the  name  or  distinction  of 
chief  burgesses  councillors  of  the  borough  aforesaidi  or 
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1827.         the  greater  part  of  them.'*    Now.  it  is  to  be  observed, 
that  possibly  some  ambiguity,    although   I   think  not 
V.  much,  might  arise,  if  that  charter  of  Charles  I.  had 

HeAdley.  stood  alone ;  because  it  says,  "  of  which  chief  burgesses 
some  are  called,  known,  or  distinguished  by  the  name 
or  distinction  of  chief  burgesses  councillors/'  But  in 
the  prior  charter  of  James  L,  which,  one  would  sup- 
pose, referred  to  the  ancient  antecedent  usage  of  the 
borough,  it  does  not  there  say,  "of  which  chief  burgesses 
some  are  called,  known,  er  distinguished  by  the  name 
or  distinction  of  chief  burgesses  councillors.''  There  it 
only  says,  that  they  are  to  "  choose,  nominate,  and  as^ 
sign,  an  honest  and  discreet  man,  of  the  number  of 
twelve  chief  burgesses  councillors."  Therefore,  the  re- 
cognition in  the  time  of  Charles  L,  goes  further  than 
it  does  in  that  of  James  I.  These  words  in  the  charter 
of  Charles  I.,  are  not  sufficient  to  make  the  distinction 
contended  for,  and  to  constitute  them  an  integral  part 
under  that  charter,  when  they  were  not  so  under  the 
charter  of  James  I.  There  is  also  another  distinction 
between  the  two  charters.  In  the  charter  of  James  I., 
when  it  comes  to  the  power  to  impose  fines  for  not 
accepting  offices,  and  also  to  make  bye  laws,  then  the 
power  is  'given  to  the  mayor  and  town-clerk,  and 
chief  burgesses  councillors  and  common  council  of  the 
borough.  In  the  charter  of  Charles  I.,  there  is  nothing 
said  about  chief  burgesses  councillors  and  the  common 
council.  It  there  says,  "  it  shall  be  in  the  mayor, 
the  recorder  of  the  borough;"  and,  therefore,  there 
certainly  is  an  ambiguity  in  the  charter  of  James.  It 
is,  at  all  events,  an  inaccurate  expression  to  say,  "  chief 
burgesses  councillors  and  comimon  council  of  the  bo- 
rough," because  the  common  council  of  the  borough  was 
before  declared  to  consist  of  thirty-six  (a).  It  seems  to 
exclude  the  other,  by  saying  the  common  council,  after 
mentioning  the  burgesses.  There  are  also  in  this  charter, 
various  powers  given  to  the  mayor,  and  to  the  twelve 

(a)  Ante,  347. 
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burgesses  councillors^  as  distinct  from  the  rest  of  the  18^* 
council ;  and  there  being  that  distinction,  and  some  j^^  j^,„q 
powers  given  to  them  to  do  jparticular  things,  when  in  ^• 
the  power  of  electing  the  mayor  and  other  o£Scers,  they 
are  designated  as  an  entire  body  of  thirty-six,  it  seems 
to  me,  that  we  are  not  to  consider  the  thirty-six  as  being 
composed  of  two  integral  parts.  This  is  not  the  way  in 
which  integral  parts  are  usually  mentioned.  If  it  had 
been  said,  "  the  mayor  and  the  recorder,  and  the  chief 
burgesses,  and  the  chief  burgesses  councillors  of  the 
borough,'*  that  would  clearly  have  made  them  a  distinct 
integral  part,  and  it  would  have  required  a  majority  of 
each.  Instead  of  that,  it  is  put  in  even  the  charter  of  James 
I.,  "the  chief  burgesses  of  the  borough''  generally;  and  in 
the  other,  the  chief  burgesses  of  the  borough,  of  whom 
some  are  called  or  distinguished  by  the  nam^  or  distinc- 
tion, not  as  having  any  distinct  o£Sce,  but  called  or 
distinguished  by  the  name  of  the  chief  burgesses  coun- 
cillors; not  mentioned  as  constituting  an  integral  part. 
That  bemg  so,  the  charter  does  not  go  on  to  give  the  power 
to  the  chief  burgesses  councillors,  and  the  rest  of  the 
chief  burgesses;  but  it  is  to  the  thirty-six  chief  burgesses; 
by  that  expression,  putting  it  on  the  nimiber  itself,  and 
not  on  the  two  constituent  parts.  AU  that  is  required 
there  is,  that  there  should  be  a  majority  of  the  thirty- 
six.  That  having  been  the  case  in  this  instance,  it 
appears  to  me  the  rule  should  be  discharged,  except  as 
te  claiming  the  franchise  between  the  1st  of  August 
and  the  8th  of  October. 

Campbell — It  would  be  of  no  advantage  to  my  client 
to  make  the  rule  absolute  as  to  that. 

Bay  LEY,  J. — ^Then  the  better  way  will  be,  to  discharge 
the  rule,  without  costs.  , 

Rule  discharged  (a). 

(h)  And  see  Rex  ▼.  Grampoundy  17 ;  Selw.  N.  P«  8th  edit.  1154 ; 
6  T.  R.  301  y  2;  Bes  v.  Morris^  Rex  ▼•  K.  Davki  (Town-Clerk  of 
(Borough  of  Weymouth),  4  East,     Wells), /hw^ 
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In  trover  for 
a  ship  <'  with 
the  apparel 
and  appurte- 
nances tliereto 
belonging,^ 
the  plaintiff 
cannot  set  up 
a  distinct  title 
to  a  new  boat 
and  cordage. 


Shannon  v.  Owen,  Chamberlatnb,  Lloyd,  Don- 
NOLLON,  Cohen,  Froglet,  and  Collyer. 

Trover,  for  "  two  fishing-smacks,  with  the  apparel 
and  appurtenances  thereunto  belonging."  Plea — 
not  guilty.  The  record  contained  the  entry  of  a  nolle 
prosequi  as  to  Cfiamberlayne,  and  a  suggestion  of  the 
death  of  DonnoUon.  At  the  trial  of  the  cause  at  the  last 
Chelmsford  Spring  Assizes  (a),  before  Alexander^  C.  B.(&), 
it  appeared  that  the  plaintiff  was  the  registered  owner  of 
the  fishing-smack,  Akxander,  of  the  port  of  London. 
The  first  three  defendants,  Owen,  Chamberlayne,  and 
Lloyd,  were  the  assignees  of  the  defendant  Cohen,  who 
was  formerly  owner  of  the  Alexander.  The  defendant 
DonnoUon  was  the  solicitor  to  the  commission  issued 
against  Cohen,  on  the  20th  of  May,  1813,  and  also  solici* 
tor  to  the  assignees.  The  defendant  Frogley,  had  been 
formerly  master  of  the  vessel,  and  defendant  Collyer  was 
Donollon^s  clerk.  In  March,  1813,  defendant  Cohen  sold 
the  Alexander  to  Phillips,  for  900/.    The  bill  of  sale  bore 


(a)  Counsel  for  the  plaintiff, 
Taddy,SeT}i.,  and  Chitty;  for. the 
defendants,  Marryat,  and  Gumey, 

(6)  This  cause  was  first  tried 
before  Tark,  J.,  at  the  Chelmsford 
Summer  Assizes,  1822,  when  a 
verdict  was  found  for  the  plaintiff, 
the  defendants  not  having  proved 
petitioning  creditor's  debt  to  the 
satisfaction  of  the  learned  Judge. 
That  verdict  having  been  set  aside, 
the  cause  came  down  for  trial  at 
the  Spring  Assizes,  1823,  when 
the  trial  was  postponed  on  account 
of  the  illness  of  the  defendant's 
attorney.  At  the  ensuing  Summer 
Assizes,  a  verdict  was  found  for 
th^  defendants ;  but  a  bill  of  ex- 
ceptions was  tendered  to  the  opi- 


nion  delivered   by   the   learned 
Judge,  Mr.  Serjt.  Ondow,  as  to 
the  sufficiency  of  the  act  of  bank- 
ruptcy, which  consisted  in  CoheiC% 
absenting  himself  from  his  count- 
ing-house, and  directing  bis  derk 
to  say,  that  he  had  been  there  at 
the  time  he  was  so  absent.    Upon 
a  writ  of  error  in  the  Exchequer 
Chamber,  that  Court  was  of  opi- 
nion, that  though  there  was  suffi- 
cient evidence  that  Cohen  bad  ab- ' 
sented  himself  with  intent  to  delay 
his  creditors,  that  intent  ought  to 
have  been  found  by  the  jury,  and 
should  not  have  been  decided  by 
the  learned  Judge,  as  a  point  of 
law;  and  a  veiure  de  novo  wu 
awarded. 
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date,  23d  April,  1813,  and  on  the  29th  of  that  month,  1827. 
Phillips  obtained  register  in  his  own  name,  on  delivering 
up  to  be  cancelled  the  former  register  granted  to  Cohen, 
Cohen*B  assignees  conceiving  this  sale  to  be  fraudulent,  in 
June,  1814,  seized  the  vessel,  the  possession  of  which 
was,  however,  given  back  to  Phillips,  upon  his  depositing 
the  bill  of  sale,  to  abide  the  decision  of  the  question,  as 
to  the  validity  of  his  purchase.  The  vessel  remained  in 
the  possession  and  employ  of  Phillips  for  nine  months,  at 
the  expiration  of  which,  he  sold  her  to  the  plaintiff  for 
736/.  A  bill  of  sale  was  accordingly  executed,  and  a 
fresh  register  obtained  in  the  name  of  the  plaintiff,  in 
whose  employ  the  vessel  continued  about  two  years  and  a 
half;  during  which  period,  the  plaintiff  supplied  her 
with  a  boat  and  some  new  cordage,  which  remained  coiled 
on  the  deck  till  the  vessel  was  again  seized  by  the  de- 
fendants ;  and  upon  this  seizure,  the  action  was  founded. 
The  vessel  was  afterwards  removed  by  the  defendants  into 
the  Surrey  Canal,  where  she  lay  until  she  was  sold  for 
her  expenses. 

On  the  part  of  the  defendants  it  was  contended,  that 
the  transfer  to  Phillips  was  fraudulent ;  and  they  proved 
also  an  act  of  bankruptcy  overreaching  the  bill  of  sale. 

On  the  part  of  the  plaintiff,  however,  it  was  insisted, 
that  he  was,  at  all  events,  intitled  to  recover  for  the  value 
of  the  boat  and  cordage ;  the  former  of  which  was  only 
three  months  old,  and  the  latter  quite  new.  The  learned 
Judge  being  of  this  opinion,  a  verdict  was  returned  for 
the  plaintiff  for  the  amount. 

In  Easter  Term,  Marryat  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  plaintiff  by  his  declaration 
claimed  nothing  but  what  was  appurtenant  to  the  ship, 
and  passed  with  it — against  which 

Taddy,  Seijt.,  and  Chitty,  now  shewed  cause  (a).   The 

(a)  Toddy,  Seijt.,  wished  to  put  aUowed,  the  defendants  having 
in   affidavits;  but  this  was   not     moved  without  affidavits. 


Shannon 
Owen. 
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jury  have  found  a  rerdiet  for  the  plaintiff,  as  to  the  boat, 
sails,  and  cordage ;  and  the  words,  '^  apparel  and  appor- 
tenances>''  are  a  sufficient  description  of  these  articles, 
and  are  so  used  in  declarations  in  the  Pleader's  Assistant, 
and  the  old  entries.  The  terms  used  in  53  Geo.  3,  cap. 
169,  sect.  7,  for  limiting  the  responsibilities  of  ship- 
owners, are  ''  the  value  of  the  ship  or  vessel,  with  all  her 
appurtenances.**  They  are  merely  the  ''  ddjuncia,'*  of  the 
civil  law.  If  they  had  been  inseparable  from  the  vessel, 
it  may  be  admitted,  that  the  plaintiff  could  not,  by 
adding  to  the  principal,  have  prevented  the  assignees 
from  asserting  their  rights,  founded  upon  the  invalidity 
of  the  sale  from  CoAen  to  the  plaintiff.  The  articles  in 
quesl3«m  were  hot  substituted  for  others  which  had  be^i 
worn  out,  but  were  additicms  made  by  the  plaintiff. 


Marryat,  contri,  was  stopped  by  the  Court. 

LoBD  Tent^bden,  C.  J. — ^Thisis  an  action  for  the  re- 
covery of  a  ^'smack  and  its  appurtenances."  No  one  could 
suppose  that  the  plaintiff  was  suing  for  any  thing  distinct 
from  the  vessel.  For  the  purpose  of  sustaining  his  decla- 
ration, the  plaintiff  is  obliged  to  admit  that  the  articles 
belonged  to  the  vessel. 

Rule  absolute. 


Ann  Williams  v.  George  Germaine  the  elder. 

Where  B.  ASSUMPSIT,  on  a  (third)  bill  of  exchange,  drawn  29th 
jccep^^  ^i*l  April,  1826,  by  George  Germcdne  the  younger,  at  Sierra 
of  the  drawer,  Leone,  on  Pugh  and  Redman,  for  71/.  II5.  9d.,  payable 
of  T  thf*^  thirty-six  days  after  sight  to  the  order  of  Henry  Williams, 
drawee,  it       for  disbursements  of  the  ship  Edward,  under  the  drawer's 

must  be  pre- 
sented again  to  A.  for  pAynient  at  maturity,  before  B.  can  be  charged  oa  his  acceptance ; 
even  in  the  case  of  a  bill  payable  after  iight. 
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command ;  and  indorsed  by  Henry  Williams  to  pIainti£L 
Ay^rmeat,  that  afterwards,  and  be&re  the  payment,  &c, 
to  wit,  on  the  28th  day  of  July  1826,  at,  8cc.  the 
said  bill  was  duly  presented  and  shewn  to  the  drawees 
thereof,  for  their  acceptance  thereof,  and  the  said  drawees 
then  and  there  had  sight  of  the  said  bill,  and  .were  then 
and  there  requested  to  accept  the  same,  according  to  the 
said  usage  and  custom ;  but  that  the  said  drawees  of  the 
said  bill  did  not,  nor  would,  at  the  said  time  when  the 
said  hill  was  so  presented  and  shown  to  them  for  their 
aeeeptance  thereof,  as  aforesaid,  or  ai  any  time  before  or 
afterwards,  accept  the  same,  or  pay  the  said  sum  of  money 
therein  mentioned,  or  any  part  thereof,  but  wholly  refused 
and  neglected  so  to  do ;  neither  did  nor  would  they,  then, 
or  at  any  time  afterwards,  accept  or  pay  the  said  first 
and  second  of  exchange,  in  the  said  third  bill  of  exchange 
mentioned,  or  either  of  them,  but  therein  wholly  failed 
and  made  default ;  whereupon  the  said  bill  afterwards,  to 
wit,  on,  Sic«  at,  &c*  was  duly  protested  for  tuMraeceptance 
thereqfhy  the  said  drawees  according  to  the  said  usage,  &c# 
Of  all  which  several  premises  defendant  afterwards,  to  wit, 
on,  8cc.,  at,  &c«,  had  notice.  And  thereupon,  afterwards, 
to  wit,  on,  Sic.,  at,  &c.,  defendant,  in  order  to  prevent  said 
bill  being  sent  back  and  returned  to  said  drawer  thereof, 
did,  under  the  said  protest  (a)  so  made  as  aforesaid,  accept 
said  bill,  according  to  the  said  usage.  Sec.,  and  then  and 
there  made  the  same  payable  at  a  certain  place  in  the 
said  acceptance  mentioned,  to  wit,  at  No.  6,  &c.  And 
the  said  plaintiff  further  says,  that  afterwards,  and  when 
the  said  sum  of  money  in  the  said  bill  specified  became 
due  and  payable,  according  to  the  tenor  and  effect  thereof. 
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Williams 

V. 
G&KMAIKfi. 


(a)  ^  Qui  in  konorem  trassantis, 
liiteras  cambiaks  ad  se  rum  Hree^ 
tat  aeceptaoit,  perinde  ac  ipie  trai" 
tatus  tenetur.  Scd  et  ip$ey  pr«- 
9tiU  soluiionCf  persequtUionem  ex 
cambiali  jure  habet  advcmu  trot" 
tantenif  ad  recuperandam  summam 


tolutam  cum  provisiane  et  xmpenm 
Qmem  m  Jinem  hoe  acceptatio  mm 
oHter  fieri  tokt^  quam  sapra  pro- 
testoJ*  UeiQeccius,  (vol.  vL  39;) 
Elementa  Juris  CambialiSy  cap. 
▼i.  sect  9. 
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and  of  the  said  defbMlaiif s  aooeptnee  thuurf 
said^  to  wity  OD  the  22d  day  of  August,  m  &e  yw  183^ 
aforesaid,  io  wity  at,  &e.,  the  said  bill  so 
dofsed  as  a&fesaid,  was  dol  j  ahoim  and 
said  plaee,  in  the  said  aeceptanee 
to  the  said  usage  and  castom,  and  pa jiMBi  of  tke  aid 
sum  of  mofoej  therein  mentioiiedy  was  Ihea  mmd  there 
duly  demanded,  according  io  ihe  tenor  and  cflect  of  &e 
said  IhII,  and  of  the  said  defendant's  said  neeefilaBee 
thereof,  and  of  the  said  indorsement  so  made  ihatak,  as 
afinresaid,  but  that  the  said  defendant  did  not,  nor  woald, 
neither  did  nor  wovdd,  an j  person,  either  on  accomt  of 
the  said  drawer,  or  for  or  on  aoconnt  of  die  said  de- 
fendant, at  the  time  when  the  said  bill  was  so  diown  and 
presented  for  payment  thereof,  as  aforesaid,  <ir  at  any 
time  afterwards  pay  the  said  smn  of  money  therein  speci- 
fied, or  any  part  thereof;  but,  on  the  contrary  dmeof, 
wholly  refused  so  to  do,  and  therein  wholly  failed  and 
made  default  of  all  which  several  last-mentioned  {demises 
the  said  defendant  afterwards,  to  wit,  on,  8lc.,  at,  &c., 
had  notice.    By  reason  whereof,  and  according  to  the  said 
usage  and  custom,  the  said  defendant  then  and  there  be- 
came liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  bill  specified,  when  he,  the  said  defend- 
ant,  should  be  thereunto  afterwards  requested ;  and  being 
so  liable,  he,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on,  &c.,  at.  Sec.,  undertook,  &c.,  to  pay 
the  said  plaintiff  the  said  sum  of  money,  in  the  said  bill 
specified,  when  the  said  defendant  should  be  thereunto 
aflerwards  requested.     The  second  count  differed  from  the 
first,  in  stating  the  acceptance,  supra  protest,  as  an  accep- 
tance to  pay  generally.     The  third  count  omitted  the  alle- 
gation of  the  presentment  for  acceptance  to  the  drawees, 
but  stated  a  special  acceptance  for  the  honour  of  the  first 
indorser,  as  in  the  first  count.  The  fourth  count  varied  from 
the  third,  by  stating  a  general  acceptance  supra  protest. 
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Plea*  non-assumpsit.  A  verdict  having  been  found  for  the  1827. 
plaintiff  at  the  sittings  at  Guildhall,  after  last  Michaelmas  Williams 
Term  (a),  before  Lord  Tenterden,  C.  J.,  a  rule  nisi  to  arrest  ». 

judgment  was  obtained  by  Parke  in  Hilary  Term  last,  on 
the  authority  of  Hoare  v.  Cazenove  (6). 

Campbell  now  shewed  cause.  The  plaintiff  is  entitled 
to  judgment  upon  three  grounds.  First: — In  no  case 
where  there  is  an  acceptance  for  honour,  is  a  presentment 
to  the  drawee  necessary,  his  engagement  being  obsolute« 
Secondly : — ^This  case  is  distinguishable  from  Hoare  v. 
Cazenove ;  for  supposing  that  it  is  necessary  to  present 
where  the  bill  is  payable  after  date,  it  is  not  so  where  the 
bill  is  payable  at  sight.  Thirdly : — Upon  this  declaration 
a  presentment,  if  necessary,  must  be  presumed  after  ver- 
dict ;  because  without  such  proof,  the  plaintiff  could  not 
have  recovered.  Upon  the  first  point,  it  must  be  admitted, 
that  the  plaintiff  has  a  formidable  obstacle  in  Hoare  v. 
Cazenove:  but  the  reasons  assigned  by  Lord  Elienborough, 
are  not  satisfactory.  Ex  vi  termini  the  acceptor  is  in  a 
totally  different  situation  from  drawer  or  indorser.  The 
defendant  would  put  the  acceptor  in  the  same  situation  as 
the  drawer  or  indorser,  and  not  liable  until  default  made 
by  the  drawee.  It  is  contended,  that  the  holder  must 
first  present  to  the  drawee,  then  to  the  acceptor  for  honour. 
Hoare  v.  Cazenove  was  decided  upon  authorities  which 
do  not  seem  to  bear  out  the  proposition.  Beawes  (c)  cited 
there  is  an  authority  expressly  in  favour  of  the  plaintiff. 
His  words  are  : — **  He  that  accepts  a  bill,  supra  protest, 
put  himself  absolutely  in  the  stead  of  the  first  designed 
acceptant,  and  is  obliged  to  make  the  payment  without 
any  exception;  and  the  possessor  hath  the  same  right  and 
law  against  such  an  acceptor,   as  he  would  have  had 

(a)  Counsel  for   the   plaintiff,         (6)  16  East,  391. 
Scarlett,  A.  G.,  and  Campbell;  for  (c)  Lex  Mercatoria,  421,  pL  23; 

the  defendant,  Parke.  (edition  1752,  p.  419.) 
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«. 
Os&kahub. 
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against  ^he'finrt  intended  ene,  if  lie  had  accepted^  (a). — 
lIAifledak^  J, — Does  he  cite  no  anfliority  T\  He  speaks 
from  experieBee(6').  In  opposition  to  the  authority  of 
Beawes,  were  cited (c)  Lewin  t«  BrunetH{d),  Malyne(e) 
and  Pothier  (f).  Lewin  ▼.  Brunei H  was  an  action  by  ihe 


(a)  Soy  Heineccius  (ante  395  n.) 
*^  Qui  in  honorem  trauantii,  Uteras 
ctaMaiesadstmm  -dinatai  accepiO" 
vitf  perinde  ac  ip^  trasaatus  iene* 
tury  Soy  PhooQsen  {Loix  et 
Coutumet  du  Change  det  pHnd' 
paies  Places  de  PEierepey  chap. 
12,  seou  18).  ^  When  the  M^ 
der  of  a  bill  of  ezchange,  or  any 
other  person,  accepts  a  bill  .of 
exchange,  nq^  protest,  he  places 
himself  ahohUefy  m  the  situation 
of  him  upon  whom  the  bill  is 
drawn,  and  is  bound  to  pay  it  at  a// 
events  (JLl  se  met  absolument  ^  la 
place  de  cehd  sur  qtd  la  lettre  est 
ttrSCf  etUest.oldigidela.payerf 
sans  que  rien  Pen  puisse  garantir). 
And  the  holder  of  the  bill  has  the 
same  rights  against  such  acceptor 
M^^rft  protest,  as  he  would  hare 
bad  against  the  .person  upoA  whom 
the  bill  was  drawn,  if  he  had  ac- 
cepted it*\  So,Baldasseroni(I.^gt 
e  Costumi  del  CambiOf  parte  2.  ar~ 
ticolo  99)k  **  He  who  accepts  ibr 
the  honour  of  the  signature  (per 
onor  di  Jtrma},  makes  himself 
debtor  of  th^ayment  of  the  bill 
in  the  same  manner  as  the  drawee 
would  have  been  if  he  had  accept- 
ed (ft  costituisce  debitore  della  sod' 
dufazicne  della  tratta^  ugualmente 
che  lo  sarebbe  il  trattario  accet" 
tante).  So,  by  section  5  of  «' The 
Laws  and  Customs  of  Exchange  at 
Antwerp,''  cited  by  Ricard  in  the 
Appendix  to  his  translation  of 
PAoonsen*!  Treatise.  So,  by  sect. 
9  of  "  The  Ordinance  of  Ex- 
change of  the  city  of  Hamburgh/' i^. 


So,  by  sect  9  of  "The  Ordinance 
of  Exchange  of  the  city  of  Augs- 
buTg-^i^.  So,  by  sect.  11  of  "The 
Ordinances  of  Exchange  of  tbe.city 
of  Breslau"  (28th  Nov.  1672).  ib. 
So,  by  sect.  11  of  "  The  Ordi- 
nance of  Exchange  of  the  city  of 
Dantzic;"  in  which  we^ndtfaeeai- 
pression : — "  En  consiquence  iTmte 
telle  acceptation  le  dit  acceptant  d^ 
vient  d£biteur  pur  et  simple."  ib.  So, 
by  sect  1 1  of  "  The  Ordinance  for 
Bills  of  EoidiangeioriBiaadenbnig 
andPrussia"(1684)i6.  So,inlib.^ 
tit  16,  cap.  3,  sect.  28,  of  the  Codex 
Carolinus,  for  the  states  of  the  king 
ofSardiiua.  So, by  sect  29  of  ^'llie 
Regulatiop  of  Bills  of  Exchange  in 
the  duchy  of  Massa  Cariara" 
(1782);  and  in  sect  36  the  rule 
is  Aus  laid  down:— ^**Coitii  dte 
iMOoetta  ima  eambiale  per  anore 
della  firma  del  traente^  o  di  cAi- 
unque  del  giratarjy  e  sotto  pro- 
testOf  si  costittdsce  debitore  a  tutti 
gli  effetti  del  possessore  •  deUa  me* 
desimaf  ugualmente  «Ae  se  Vissam 
accettata  lo  stesso  trattario. 

(6)  Though  Beawes  cites  no  au- 
thorities, he  may  have  been  ac- 
quainted with  some  of  the  regula- 
tions mentioned  in  the  preceding 
note,  or  indeed  with  the  first  two 
text  writers,  both  of  whom  wrote 
before  Beawes.  And  see  post* 
399  {d). 

(c)  16  East,  391 ;  post,  402. 

(d)  1  Lutivyche,  896. 
(c)  Page  273. 

(/)  Traits  du  Contrat  de  Change, 
partie  1,  chap.  5,  sect.  2,  No.  137. 
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first  indoTBer  who  had  paid,  without  haring  accepted  the  i^^- 
bill  at  alL  ILktledale,  J.  There  the  bill  was  presented  Williams 
to  the  original  drawee*  The  (M  way  was  to  state  the  _  «. 
custom  as  applicable  to  the  particular  case.  Nelson 
says  of  Lewin  v.  Brunetti,  '^  this  is  only  a  hearsay 
report  idiich  the  Serjeant  {Lutwyche)^  had  ex  relatione 
of  his  brother  Girdlerifi).]"  In  Lewin  v.  Brunetti^ 
the  question  was,  whether  the  declaration  contained  a 
sufficient  averment  of  a  payment  of  money  by  the  last 
indorsee.  It  is  true  that  the  custom  was  set  out ;  and 
Lord  EUenborough  says,  that  no  objection  was  taken  to  it ; 
but,  in  fact,  no  such  objection  could  have  been  taken  (6). 
In  the  passage  first  cited  from  Malyne(c),  by  Lord  EUenr 
borough  (c),  he  is  not  speaking  of  a  protest  to  be  made  to 
the  acceptor ;  he  adverts  only  to  what  it  is  necessary  fur 
the  party  who  has  paid  for  honour.  This  passage  only 
shows  what  the  acceptor  for  honour  is  to  do  (d).  Pothier 
is  discussing  a  totally  different  qui^tion.  Both  in  No,  137 
and  1389  he  is  considering  what  is  to  be  done  by  the  holdei;, 
in  order  to  preserve  his  rights  against  other  parties.  He 
is  considering  the  distinction  between  the  '^personne  inr 
diquUf*  and  the  acceptor  for  honour.  These  are  the  au- 
thorities cited  in  Hoare  v.  Cazenone.  The  only  authority 
which  applies  is  expressly  in  favour  of  the  plaintiff.  The 
other  two  are  doubtful.  The  presentment  for  payment 
must  be  made  on  the  day  on  which  the  bill  becomes  due. 
How  can  two  parties  be  called  upon  on  the  same  day, 
imless  both  happen  to  live  in  the  same  place.  [Bayley, 
J.  This  is  the  case  in  all  acceptances  payable  in  Lon- 
don]. One  party  might  be  in  a  remote  part  of  the 
country,  or  in  a  foreign  kingdom,  yet  if  the  bill  was  not 
presented  on  the  day  of  maturity,  all  parties  would  be 

(o)  NeltovCt  Luhoycke,  276.  die  nihUomimu  iohUumem  praUet  f 

(6)  Poii,A01y(d).  Tunc  exactor  illam  recipere  non 

(c)  Page  273;  16  East,  396.  tenetur,  nuifroMo^  simtdresiituat 

{d)*^  Qiddjtimercaiordetrectmtt  tinpensos  in  protestatione  Jactoi.'* 

initio  QCC^tatHmemf  venienU  tamen  Heinecc*  £1.  Jur. Camb. c.  4,{i.  30. 
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1827.        discharged.     ILiitkdale,  J.    Taking  the  whole  of  the  two 
Williams     pstragraphs   in  Pothier,  I  collect  that  he  means  that  a 
V.  presentment  to  both  is  necessary  to  charge  other  persons]. 

Secondly — ^A  distinction  may  be  taken,  if  necessary,  be- 
tween a  bill  payable  after  sight,  and  a  bill  payable  after 
date.     In  Hoare  y.  Cazenove,  the  bill  was  payable  130 
days  after  date.     If  a  bill  is  payable  after  sight,  it  be- 
comes due  with  reference  to  the  period  of  its  presentment ; 
but  as  against  the  acceptor  for  honour,  the  time  runs  from 
the  acceptance.    That  case  is,  in  fact,  an  authority  in 
favour  of  the  plaintiff.     It  was  proved  at  the  trial,  that 
the  bill  was  presented  to  the  drawee  on  the  same  day 
on  which  it  was  presented  to  the  defendant.    This  would 
be  a  presentment  ten  days  after  the  bill  became  due,  reck- 
oning from  the  presentment  for  acceptance.     Thirdly,  If 
any  presentment  was  necessary,  it  must  be  presumed  afi;er 
verdict.    After  verdict,  this  declaration  is  quite  sufficientl 
Tlie  objection  applies  equally  to  want  of  protest  as  to  want 
of  presentment.    The  declaration  states,  that  the  d^^wees 
had  sight  of  the  bill,  and  were  requested  to  accept,  and 
that  they  did  not  accept  or  pay.   **  Neither  did  they  then, 
or  at  any  time  after,  accept  or  pay.''    This  is  a  positive 
allegation,  that  the  drawees  refused  to  pay.     It  is  reason- 
able to  infer  a  demand  (a).     [Bayley^  J.     In  Rushton  v. 
Aspinall  (6),  non-payment  was  alleged,  but  the  want  of 
an  allegation  of  a  demand  and  a  refusal  was  held  not  to 
be  cured  by  verdict,  and  the  judgment  was  reversed].     It 
is  stated  in  this  declaration,  that  the  bill  when  due  was 
duly  shown  and  presented  to  the  acceptor.    Now  if  a 
presentment  to  the  drawee  was  necessary,  it  could  not 
have  been  Jti/y  presented  to  the  defendant  unless  there 
had  been  a  previous  presentment  to  the  drawees.     It  is 
alleged  that  the  djefendant  became  liable  to  pay  by  the 
custom  of  merchants,  and  that  being  so  liable,  he  pro- 
mised.     Supposing  this  .would  have    been   had    upon 

(a)  And  see  Buttenoorthv,  Lord        (b)  Douglas,  first  edition  653, 
U  Detpemer,  1  M.  &  S.  151 .  second  and  subsequent  edition  679* 
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demurrer,  or  after  judgnfent  by  default,  it  is  cured  by 
verdict.  So  in  Salomons  v..  Stavely  (a),  the  omission  of 
averment  of  a  protesf,  was  held  to  be  matter  of  special 
demurrer  only ;  though  the  action  was  against  the  drawer, 
and  the  protest  is  part  of  the  custom,  as  the  presentment 
is  here.  That  gets  rid  of  the  defendant's  objection  for 
want  of  a  protest.  The  cases  as  to  the  effect  of  a  verdict 
in  curing  defects  in  declarations,  are  collected  by  Serjeant 
Williams,  m  his  note  to  Stennell  v.  Hogg{b).  After  a 
verdict  upon  this  declaration,  it  must  be  presumed  that 
the  necessary  evidence  was  given. 

Parke,  contrct.  The  only  question  before  the  Court  is, 
whether  Hoare  v.  Cazenove  is  good  law.  That  case  was 
very  carefuUy  considered,  and  the  Court  pronounced  an  ela- 
borate judgment.  It  is  of  great  importance  that  decisions 
upon  points  of  commercial  law  should  be  adhered  to  (c). 
No  authority  has  been  cited  but  what  was  fully  considered 
in  Hoare  v.  Cazenove.  Lord  Ellenborough  there  says,  I  am 
aware  that  Beawes,  in  his  Lex  Mercatoria,  says,  *^  he  that 
accepts  a  bill  upon  protest,  puts  himself  absolutely  in  the 
stead  of  the  first  acceptant,  &c.*X^)-  Pothier  is  comparing 
that  case  with  another,  where  a  difference  of  opinion  ex- 
isted; and  he  considers  it  necessary  to  present  to  the 
drawee,  as  well  as  to  the  acceptor,  for  honour.  I  cannot 
find  any  authority  opposed  to  this  (e).  In  Lewin  v.  Brunetti, 
if  the  custom  had  not  been  so  considered,  it  would  not 
have  been  so  stated.  [Littledale,  J.  It  only  alleges  that 
so  and  so  was  done,  not  that  it  was  necessary  to  be 
done  (/)].  The  forms  of  declarations  are  evidence  of  the 
law.  [Littledale,  J.  That  is  not  so  here.  Lord  Tenter- 
den,  C.  J.    The  aflirmative  proposition   does  not  neces- 

so  precisely  fitted  to  the  occasion, 
that  it  even  embraces  the  exactnum« 
ber  of  indorsements  occurring  in 
that  particular  case.  No  objection 
could  have  been  taken  to  the  decla- 
ration on  this  ground,  as  the  cus- 
tom, no  doubt,  extended  to  a  bill 


4U1 


(a)  Dougl.  684,  n.  144, 2d  edit. 

(6)  1  Saund.  228 ;  and  see  those 
cases  more  fully  stated,  ante,  285. 

(c)  Vide  2  Burr.  887,  ad  idem. 

Id)  AntCf  397. 

(e)  Vide  tamen  ante,  398  (a), 
399  ((Q. 

(/)  The  custom  there  staled  is 

VOL.   I.  2 
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Williams 
v. 

GfiRMAlVB. 


with  five  indorsements,  though  it 
D 
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1627.        sarily  lead  to  the  oonclosion,  tBat  raeh  an  allegatkm  was 
Williams     necessary.     Bayleyj  J.    In  Hoare  ▼.  Catemifrstf  the  bill 
V-  contained  a  reference  to  the  defendants  in  case  of  iwed ; 

and  it  might  be  necessary  in  that  case  to  present  to  the 
drawee,  in  order  to  ascertain  whether  need  existed].  The 
question  is,  whether  this  was  an  absolute  or  a  conditional 
acceptance;  and  whether  the  bill  being  payable  after 
sight  makes  any  difference.  .  ^^^^  ^ ^^^  ^^^ 

The  Judgment  of  the  Court  was  afterwards  delivered  by 

Lord  Tenterden,  C.  J.,  who  aft^r  adverting  to  the 
form  of  the  pleadings,  thus  proceeded : — ^The  objection 
taken  on  the  part  of  the  defendant,  in  arrest  of  judgment, 
was,  that  when  the  bill  of  exchange  became  due,  it  was  not 
presented  for  payment  to  the  drawee,  and  was  not  protested 
for  non-payment  by  the  drawee ;  and  in  support  of  this 
objection,  the  case  of  Hoare  v.  Cazenove  was  cited,  and 
relied  on.  That  case  underwent  great  consideration ;  and 
the  Court,  for  reasons  clearly  and  forcibly  explained  by  the 
learned  Judge  who  delivered  the  judgment,  did  decide  in 
favour  of  the  objection  raised  in  this  case.  Much  has  been 
addressed  to  us  to  shew  that  that  judgment  ought  not  to 
be  adhered  to;  and  if  it  could  be  shewn  that  it  was 
founded  in  a  mistake  of  the  law,  we  should  be  bound  to 
decide  otherwise ;  but  unless  we  are.  perfectly  convinced 
that  the  opinion  of  the  Judges  at  that  time  presiding  in  this 
Court  was  wrong,  we  certainly  ought  not  to  overrule  such 
a  solemn  decision,  or  disturb  a  rule  once  laid  down  and 
acted  upon.  We  are  by  no  means  so  convinced  ;  on  the 
contrary,  if  the  point  were  new^  I  am  not  prepared  to  say 
I  should  not  have  come  to  the  same  decision.  We  think 
the  just  and  proper  rule  in  cases  of  this  description 
is,  that  the  holder  of  a  bill  of  exchange  of  this  kind 
is  bound  to  do  all  that  may  be  necessary  to  enable 
the  acceptor    for    honour,   in    case  of  his  being  sued 

would  have  applied  equally  to  a  bill  presentment,  could  not  have  been 

with  more  or  fewer  indorsements ;  objected  to,  had  it  been  ever  so  j 

80,  it  is  conceired,  the  statement  clear  that  no  second  presentment 

of  a  custom  to  pay  after  a  second  was  necessary. 
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wo6&ptmiM^  to  reoover  ovQr ;  for  if  you  could 
against  the  acceptor  for  honouTi  upon  less  evidence 


Williams 


GS&1CAI«E. 


than  would  enable  him  to  recover  over,  there  would  be  _  v- 
great  injustice.  The  proper  effect  of  the  transaction  seems 
to  us  to  be,  that  an  acceptance  for  honour  is  not  absolute^ 
but  conditional  only;  and  that  all  that  an  acceptor  fo/ 
honour  means  by  his  acceptance,  is.  to  say  this,  '^  do  not 
return  the  bill;  present  it  to  the  drawee  for  payment 
when  it  becomes  due,  and  then  if  he  does  not  pay  it,  I 
will/*  This  is  a  very  sensible  interpretation  of  the  liabi- 
lity. You  ought  to  have  presented  this  bill  to  the  persons 
on  whom.  it.  is  drawn.  For  these  reasons,  we  are  of 
opinion  that  the  objection  taken  in  this  case,  is  fatal  to 
the  action ;  and  consequently,  that  the  rule  for  arresting 
the  judgment  ought  to  be  made  absolute. 

Judgment  arrested. 


Williams  v.  Germaxnb  the  younger. 

JLHIS  was  an  action  against  the  drawer  of  the  bill  men-     a  bill  ac- 
tioned  in  the  last  case.    The  declaration  contained  four  J«P*®<*  ^"L^* 

honour  of  the 
special  counts,  corresponding  with  those  in  Williams  v.  drawer,  on 

Gennaineihe  elder  (a),  but  adding  an  allegation  of  non-  Se  diwee 
payment  by  the  acceptor  for  honour  in  those  counts  (the  must  be  pre- 
2d  and  4th),  which  in  that  declaration  contained  no  such  drawee  at 
aUegation,  and  statinec  in  all,  that  after  the  dishonour  of  maturity,  be- 

,..«/,  /.til.,        t     1   fore  the 

the  bill  by  the  acceptor  supra  protest,  the  defendant  had  drawer  can  be 
notice  of  the  presentment,  but   not   stating  specifically  charged;  a 
that  the  defendants  had  notice  of  the  refusal  of  aocep-  to  the  acceptor 
tance  by  the  drawees,  or  that  the  bill  was  protested  (t)  for  ^\  ?°^^ 
non-payment  by  the  acceptor  supra  protest.    A  similar  rule  sufficient. 
nisi  to  arrest  the  judgment  having  been  obtained  in  this 
case  also, 

(a)  Ante,  394.  through  the  medium  of  a  protest,  • 

(b)  As  the  declamtion  arerred  would  only  be  ground  of  especial 
that  the  defendant  had  notice  of  demurrer,  Dimstar  y.  Pierce,  Lill. 
non-payment,  the  omission  to  state  Entries,  55 ;  Salanumt  v.  Stamly, 
that  such  notice- wa»  oonTeyed  Dougi.6S4,  n.l44;  BayU  189. 

2d2 
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Campbell  now  shewed  cause.  It  is  said  that  the  dedar 
ration  contains  no  averment  of  notice.  The  statement  is, 
that  the  acceptor  for  honour  did  not  pay ;  of  all  which 


Williams 

V. 
OsRlf  AINE 

the  younger,  premises  defendant  had  notice.  He  had  notice  that  the 
acceptor  for  honour  had  dishonoured  the  bill.  IBayley, 
J.  My  difficulty  is,  whether  you  ought  not  to  give  im- 
mediate notice  of  dishonour  upon  a  refusal  to  accept]. 
The  declaration  alleges  presentment  to  the  acceptor  for 
honour.  If  the  acceptor  for  honour  is  substituted  for  the 
drawee,  then  his  engagement  is  absolute.  In  this  case, 
also,  the  omission  is  cured  by  verdict. 

Parke,  control.  Pothier  is  an  authority  for  the  defend- 
ant in  this  case  also.  In  Mutford  v.  Walcot  (a),  it  was 
held,  that  if  A.  draw  upon  B.  who  will  not  accept,  and 
C.  offers  to  accept  for  the  honour  of  A.,  the  holder  need 
not  acquiesce,  but  may  protest,  but  that  if  he  do  ac- 
quiesce he  is  bound.  The  object  of  the  acceptance  was 
to  prevent  the  bill  from  going'back  with  expenses  upon  it 

Cur.  adv.  vult. 
The  Court  afterwards  ordered  the  judgment  to  be  arrest- 
ed on  the  same  grounds  as  in  the  other  action;  which 
rendered  it  unnecessary  to  consider  the  further  objections 
taken  to  this  declaration  (6). 

(a)  1  Lord  Raym.  575 ;  12  Med. 
410 ;  1  jComyns's  Rep.  76. 

(6)  And  see  Bayl.69;  Pardessus, 
Coursde  Droit  Commercial^  1  vol. 
4l0.  Although  the  latter  author 
has  a  section  devoted  to  "  accep- 
tation par  intervention/' and  points 
out  the  distinctiomi  between  the 
acceptance  of  the  drawee,  and  that 


of  a  third  person  intervening  for 
the  honour  of  the  drawer  or  in- 
dorser,he  is  wholly  silent  upon  the 
question,  whether  the  engagement 
of  the  "  accepteur  intervenant,'*  ii 
direct  or  collateral,  absolute  or 
conditional.  Vide  antCy  398  (a), 
399  (<0 


Trespass 
does  not  lie 
by  one  part- 
owner  of  a 
party-wally 
against  the 
oUier  part- 
ovmer* 


Wiltshire  v.  SiDFORD(a). 
XHE  declaration  stated,    that  the  defendant,    on   the 
Ist  of  January,  1826,  and  on  divers  other  days  and  times, 
&c.,  broke  and  entered  a  certain  close  of  the  plaintiff, 

(fl)  This  and  the  following  cases      majesty's  warrant,  by  virtue  of  8 
were  argued  before  the  three  judges      Geo.  4,  c .  102. 
sitting  in  the  bail  Court,  under  his 
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situate,  8cc.,  at  Wilton,  in  the  county  of  Wilts,  and  then         i^^r. 
and  there  erected  and  built,  put  and  placed,  and  caused    Wiltshire 
and  procured  to  be  erected,  &c.,  divers,  to  wit,  fire  walls,  v* 

»  7  /  *  /  SiDFOED. 

five  cart  loads  of  bricks,  five  cart  loads  of  stone,  five  cart 
loads  of  timber,  and  five  cart  loads  of  materials,  in,  upon, 
and  over  the  said  close,  and  in,  upon,  against,,  and  over 
divers,  to  wit,  two  walls  of  the  plaintiff,  then  standing 
and  being,  in  and  upon  the  said  close,  and  kept  and  con-  / 
tinned,  &c.  the  said  walls,  so  there  put,  placed  and 
erected,  without  the  leave  or  licence,  and  against  the  will 
of  the  plaintiff,  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  and  thereby,  &c.  Second  count  charged 
that  defendant,  on,  8cc.,  at,  &c.,  put,  placed,  &c.,  divers, 
to  wit,  five  cartloads  of  bricks,  &c.,  in,  upon,  and  against 
divers,  to  wit,  two  walls,  two  dwelling  houses,  two  erections, 
and  two  buildings  of  the  plaintiff,  there  then  standing  and 
being,  and  kept  and  continued  the  said  bricks,  &c. ;  and 
thereby,  &c.  Plea — ^not  guilty.  At  the  trial  at  the  last 
Salisbury  assizes(ci),  before  Burrough,3.,  it  appeared  that 
the  plaintiff  was  the  owner  of  a  house  at  Wilton ;  and 
that  tlie  defendant  having  purchased  an  adjoining  house, 
in  1826,  pu'Ued  it  down  and  rebuilt  it;  and  in  so  doing, 
built  upon  and  against  a  wall  which  the  plaintiff  claimed 
as  being  exclusively  his.  Contradictory  evidence  was 
given  as  to  the  former  enjoyment  of  the  wall ;  but  the 
plaintiff's  house  projected  into  the  street,  and  being 
thereby  deeper  than  that  of  the  defendant  before  the  re-  * 
building  of  the  latter,  no  evidence  could  be  produced  by 
the  defendant  of  any  former  use  of  the  quoins.  These 
quoins,  which  appeared  to  be  upwards  of  100  years 
old,  projected  before  and  behind  the  plaintiff's  house, 
and  had  been  repaired  by  him  exclusively;  a  part  of 
the  defendant's  new  house  was  placed  upon  four  inches  of 
the  quoins.  The  learned  Judge  reported,  that  he  had  told 
the  jury,  that  if  they  were  satisfied  that  there  was  but  one 

(a)  Counsel  for   the   plaintiff,      the  defendant,  Wiide  and  Mere" 
Enkme,  Be^ly,  and  Carter;    for      toether,  Serjts.  and  Jeremy. 


406 


1827. 


WlLTSHIBB 
V. 
SiDFOBD. 


CASES  IN  TH£  KING's  BENCH, 

wall,  and  that  a  party  wall,  both  pHrties  were  bo  inter- 
ested, that  neither  oould  maintain  trespass  against  the 
other.  The  jury,  some  of  whom  the  learned  Judge  un- 
derstood had  had  a.  view  (a),  said,  that  they  consideTed 
it  a  party  wall ;  and  a  verdict  was  entered  for  the  defend- 
ant (6).  Erskinefia  last  term,  obtained  a  rule  for  a  new 
tnal  upon  the  grounds  of  misdirection,  and  upon  affidavits 
which  being  afterwards  found  to  be  insufficient  to  support 
the  application,  were  abandoned. 

Merewetker,  Seijt.,  and  Jeremy^  who  were  to  have  shewn 
cause,  were  stopped  by  the  Court.  ^ 

Erakine,  Bayly,  and  Carter ,  in  support  of  the  rule.  The 
sole  question  was,  whose  property  the  land  was  on  whidi' 
the  wall  was  built.    IHolrayd,  J.    Before  the  Statute  (c) 
of  Frauds,  the  wall  might  have  been  made  joint  property 
by  parol.    Bayley,  J.   You  were  bound  to  shew  that  the 
defendant- had  built  on  the  plaintiff's  land.]   In  Matty  v» 
Hawkins  (<Q,  the  court  of  Common  Pleas  held,  that  if 
two  persons  have  a  party  wall,  one  half  of  which  stands 
on  the  land  of  each,  they  are  not  tenants  in  common  of 
the  wall,  or  of  the  land  on  which  it  stands.    The  learned 
judge  did  not  leave  it  to  the  Jury  to  consider  whose  land 
the  wall  was  built  on.    IBayley,  J.  He  told  them  he  could 
not  distinguish  between  the  propertyof  the  wall  and  the  soil. 
Ilolroyd,  J.   If  a  row  of  houses  is  built,  and  the  owner 
of  the  whole  conveys  separate  houses  to  different  persons, 
does  not  an  undivided  interest  in  the  whole  party-wall 
pass  ?     Suppose  the  wedl  to  have  been  built  at  first  by 
the  owner  of  one  of  these  houses,  the  owner  of  the  ad- 
joining house  could  not  use  the  wall,  as  in  this  case  it 

(a)  There  had  heen  a  riew  hy      of  opinion  among  the  jmy,  they 


seven,  hut  none  of  these  were  sworn 
on  the  jury,  the  first  viewer  hap- 
pening to  be  the  thirteenth  per- 
son whose  name  was  called. 

(b)  It  aftei^jRrards  appeared,  that 
there  being  considerable  difference 


agreed  by  way  of  compromise,  to 
return  that  it  was  a  party  wall,  un- 
der an  impression  that  each  party 
would  have  to  pay  his  ovm  costs. 

(f)  29  Car.  11.  c.3.  (1676.) 

id)  5  Taunt.  29. 
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bas  been  used. ,  Therefore^  there  may  have  been  an  agree- 
ment; since  omnia  priBsumunturriti  esse  acta.  Bay  ley,  3.  It 
might  be  that  the  owner  of  the  wall  had  conveyed.]  If 
it  had  been  left  to  the  jury  to  presume  a  conveyance,  the 
plaintiff  could  only  have  moved  on  the  ground  that  the 
verdict  was  against  the  evidence ;  which  would  not  have 
been  worth  while.  The  question  left  to  the  jury  should  have 
been,  whether  the  wall  was  built  on  the  plaintiff 's  land ; 
and  not  merely  whether  it  was  a  party  wall.  The  learned 
Judge  was  requested  to  ask  the  jury,  what  they  meant 
by  a  ])arty  wall ;  but  his  Lordship  said  the  question  was 
unnecesstry*  P^urt  of  the  trespass  was  committed  on  the 
quoin,  which  was  shewn  to  be  at  a  great  distance  from 
the  spot  where  the  persons  under  whom  the  defendant 
claimed  were  supposed  to  have  used  the  wall.  By  a 
party-wall,  is  dnnmonly  understood,  a  wall  belonging  to 
each  adjoining  proprietor,  usque  ad  medium  filum. 
[Holroyd,  J.  In  that  case  either  party  could  remove  the 
wall.]  The  same  inconvenience  was  pointed  out  in  Matty 
V.  Hawkins  (a). 
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Bat  LEY  J. — I  am  of  opinion  that  there  ought  not  to 
be  a  ne^. trial.  The  plaintiff  was  bound  to  make  out  his 
case,  i  agree  with  what  was  decided  in  Matty  v« 
Hawkins.  There  the  quantity  of  land  which  each  party 
contributed  was  known;  but  where  it  is  not  known 
under  what  circumstances,  the  wall  was  built,  we  are  not 
bound  to  draw  the  ssCkne  conclusion  as  was  drawn  in 
Matty  V.  Hawkins^  but  may  come  to  a  more  reasonable 
conclusion.  When  the  builder  of  two  houses  grants  off 
one,  it  is  more  reasonable  to  presume  he  grants  the  whole 
wall  in  undivided  moieties,  than  that  he  should  leave  to 
either  party  the  power  of  cutting  the  wall  in  half  (6). 
That  would  be  the  case  if  the  houses  were  built  by  one  and 
the  same  person.  If  two  persons  built  at  the  same  time, 
the  probability  is,  that  they  would  take  a  convejrance  of  an 
undivided  moiety  of  the  ground  on  which  the  wall  was 

(  a)  5  Taunt,  29.      (6)  A»  was  done  in  Wigford  ▼.  QiU^  Cro.  £1.  269. 


V. 
SlDFORD. 
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1827.       to  be  erected,  in  order  that  the  property  might  after* 

WiTwHiRE  ^'^^"^^  ^  '^^P*  ^^  *^®  BSjne  state.  The  quoin  was  a  con- 
tinuatioQ^f  the  wall,  and  it  would  have  been  an  out- 
rageous act  on  the  part  of  the  jury,  to  make  a  distinction 
between  the  quoin  and  the  walL  I  cannot  in  substance 
see  any  distinction. 

HoLROYD,  J. — If  the  jury  had  sufficient  evidence  to 
lead  to  the  conclusion  at  which  they  have  arrived,  we 
ought  not  to  disturb  the  verdict.  There  was  evidence  of 
this  being  a  party  wall;  the  occupation  of  the  wall  was 
for  the  boiefit  of  both  houses.  The  presimiptic^  is,  that 
the  wall  of  both  houses  was  the  undivided  property  of 
both.  If  not,  the  plaintiff  might  have  cut  down  half 
the  wall,  without  being  a  trespasser ;  and  a  wall  of  half 
the  thickness  might  not  stand  (a).  Nii  must  be  taken 
primd  facie,  to  be  the  undivided  property  of  both. 

LiTTLEDALE,  J. — It  was  ncccssary  for  the  plaintiff, 
to  shew  an  exclusive  right  of  possession  (6).  Two  things 
were  left  for  the  jury,  namely,  whether  there  was  more 
than  one  wall,  and  if  not,  whether  that  was  not  a  party- 
wall.  The  plaintiff  says,  the  Judge  has  misdirected  the 
jury,  in  not  drawing  their  attention  to  the  property  in  the 
soil,  and  Matty  v.  Hawkins  has  been  referred  to.  To 
that  case,  I  certainly  subscribe  ;  the  property  in  the  wall 
follows  the  property  in  the  land.  It  does  not  follow  that 
either  party  might  pull  the  wall  down,  for  each  has  a 
right  to  use  the  property  of  the  other  (c).     It  would  have 


(a)  Wigfordv.GiU,  Cro.El.269. 

(6)  Butcher  ^. Butcher ^  ante,  220. 

(c)  Supposing  the  respective 
proprietors  of  adjoining  houses, 
to  be  each  tenant  in  severalty  of 
his  owxf  moiety,  with  cross  ease- 
ments in  the  raoiety  of  the  other, 
if  either  party  took  down  his  own 
moiety,  he  would  be  liable  to  an 
action  on  the  case  for  any  injury 
which  might  thereby  result  to  his 


neighbour;  and  this  in  some  cases 
might  be  more  bene^cial  than  a  te- 
nancy in  common ;  for  upon  such 
tenancy  in  common  being  destroyed 
upon  a  writ  of  partition  (which,being 
a  writof  right,  and  not  of  grace,either 
party,  it  is  conceived  might  pro- 
secute), it  would  seem  that  the 
other  would  have  no  protection 
against  the  injury  which  was  in- 
flicted in  Wigford  v.  GUI. 
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perplexed  the  jury,  to  have  left  the  question  as  to  the 

right  of  soil  to  them.      In  this  case  the   plaintifF  may     Wiltshire. 

have  been  the  owner  of  the  whole  soil,  or  each  «ay  have 

been  owners  of  a  moiety  of  the  soil  (a),  or  they  may  have 

been  tenants  in  common.    The  jury,  by  finding  that  it 

was  a  party-wall,  have  negatived  an  entire  property  in 

the  plaintiff.     If  they  were  tenants  in  common  of  the  soil, 

the  conclusion  is  right.    But  it  is  suggested  on  the  part 

of  the  plaintiff,  that  it  ought  to  have  been  left  to  the 

jury  to  say,  whether  each  party  was  not  the  owner  usque 

ad  medium  Jilum.     It  lay  upon  the  plaintiff  to  show  that 

he  had  i&ch  an  interest.      It  is   said   that  the  quoin 

shews  this ;  but  the  defendant  cannot  claim  a  zig-zag  line. 

The  houses  may  have  been  originally  built  before  the 

Statute  of  Frauds  (6),  in  which  case,  no  conveyance  in 

writing  would  irave  been  necessary  to  the  passing  of  an 

interest  in  the  wall. 

Rule  discharged. 

(a)  Butcher  r.  Butcher^  ante,  220.     (h)  29  Car.  2,  cap.  3.  (1676). 


Beamwell,  gent.,  one,  &c.  v.  Penneck. 

X  RESPASS  for  entering  plaintiff's  house,  and  taking 
his  goods.  Plea,  not  guilty.  At  the  trial  before  Bur- 
rough,  J.,  at  the  last  Bodmin  Assizes  (a),  it  appeared, 
that  Bramwell,  the  plaintiff,  an  attorney,  practising 
at  Penzance,  had  been  employed  by  a  client,  named 
Molyneux,  to  prosecute  an  action  in  the  Town  Court,  in 
which  judgment  had  been  obtained  for  30/.  Upon  this 
judgment,  Bramtbell  obtained  a  warrant,  in  the  nature  of 
?i  fieri  facias  J  directed  to  the  Serjeants  at  mace,  and  also, 
by  BramwelVs  express  desire,  to  one  Nicholas  Richards,  a 
person  whom  Bramwell  was  in  the  habit  of  employing 
occasionally  to  clean  shoes.     A  seizure  being  made  under 

(a)  Counsel   for    the    plaintiff,     the  defendant,  C.  F.  Williams,  and 
Wilde,  Seijt,  and  Ealcomb;  for     Carter, 


A  person 
whose  name 
is  added  to 
that  of  the  re- 
gular officer 
m  a  warrant 
under  ^fi,fa,, 
by  the  plain- 
tiff^s  attorney, 
and  who  is 
employed  to 
watch  the 

S>ods  after 
ey  have  been 
taken  by  the 
officer,  is  not 
a  labourer 
within  the  ju- 
risdiction of 
justices  of  the 
peace  under 
20Geo.2,c.lp. 
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1827.  '      this  warrant,  Richards  wa8  left  by  Bramwell  in  possession, 
^''^"'^'      and  he  remained  on  the  premiseai  four  days  and  three 

Bramwell  *  "^ 

V.  nights.  i««jBmfitu;e//.  refused  to  pay  any  thing  to  Bichardi 

PssKEcs.     for  his  services,  alleging  that  he  had  suffered  part  of  the 
goods  to  be  removeH.    Upon  this  refusal,  a  summons  for 
the  appearance  of  Bramwell^  to  answer  the  complaint  of 
Richards  before  the  defen4ant,  then  being  mayor  of  Pen- 
zance, was  granted   by  Beard,  the  town-clerk.     This 
summons  being  shewn  to  the  defendant,  he  objected  that  it 
wias  informal  and  improper ;  upon  vjfhibh  he  was  told  by 
£eard,  that  if  he  had  thought  that  Richards^ s  claim  was 
one  of  which  the  defendant  had  cognizance,iit^  would 
have  prepared  'it  in  a  more  formal  manner.     Onihe  Ist 
of  January,    1827,  the   defendant    issued    a    summons 
stating,  that  ^'information,  &c*  upon  tl^oath  of. Nicholas 
Richards f  labourer,  of  Penzance,  had  bftn  made  to  him, 
defendant,    that  on  the  24th  day  of  December  last, 
Richards  was  employed  by  Thomas  Bramwell  of  Pen- 
zance, solicitor,  and  sent  to  the  house  of  James  Jenkin, 
of  the  same  town,  to  take  care  of  certain  goods  taken  in 
execution,  but  without  naming  the  amount  of  the  wages ; 
that  he,  Richards,  had  duly  performed  the  service,  and 
that  Bramwell  refused  to  pay  him  the  wages  justly  due  to 
him  for  this  service;  and  Bramwell  was  thereby  required 
to  appear  before  Penneck,  at  the  Guildhall,  on  the  2d 
January,  to  show  cause  why  the  said  wages  should  not  be 
paid."  Upon  this  summons  the  parties  attended ;  and  the 
mayor  proceeded  to  hear  the  complaint.     Bramwell  ob- 
jected that  the  mayor  had  no  jurij^iction,  and  also  that 
Richards  had  earned  nothing,  because  he  had  suffered 
the  goods  to  be  removed.     It  was  stated,  that  Richards 
had  acted  under  the  execution ;  and  the  warrant  lay  on  the 
table.    The  defendant  said  he  had  jurisdiction,  and  that 
the  compensation  claimed  was  due  as  wages  to  Richards  for 
services  done;  but  said  he  would  take  time  to  consider  of 
the  case.     On  the  following  day,  the  ma;^or  made  the  fol- 
lowing order  : — ''  Whereas^  infoimation  and  complaint 
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liaTe  been  made  unto  me,  Henry  Penneck,  M.D.,  mayor, 
and  one  of  his  Migesty's  justices  of  the  peace  of  and  for    brImweLl 
the  said,  town,  by  Nicholas  Rkkardi  of  the  said  town,  «• 

hboarer,  setting  forth,  that  on  or  about  the  4th  day  of 
December  last  past;  he  was  hired  or  employed  by  Tho' 
$aa$  Bramwell,  of  the  said  town  o^enzance,  gentleman, 
16  perfonn  certain  seryices  for  him  at  Penzance  aforesaid; 
that  the  sidd  complainant  hitth  duly  served  the  said  T.  B. 
under  that  hiring,  and  p^rfbtmed  the  said  services,  iox  the 
space  of  five  days  and  four  nights;  and  that  there  is  now 
justly  due  and  owing,  from  the  said  T.  £.  to  the  said  com- 
plainanti^4l(»r  his  services  a&rdsaid,  the  wages  for  such 
services,  which  the  said  compbiiiant  hath  demanded  of 
the  said  T.  B. ;  but  he,  the  said  T.  B.,  hath  refused,  and 
doth  refuse  to  purjthe  same.  And  whereas  the  said  T.  B. 
hath  been  duly  summoned  to  appear  before  me,  the  said 
Justice,  to  answer  the  matter  of  the  said  complaint,  but 
has  not  shewn  any  sufficient  cause ;  I,  therefore,  having 
duly  examined  into  the  truih  and  matter  of  the  said  com- 
plaint, and  upon  due  consideration  had  thereof,  do  hereby 
adjudge  and  determine,  that  the  sum  of  13«.  and  6d.  is 
DOW  justly  due  and  owing,  firomtiiie  said  T.  B.  to  the  said 
eomplainant,  as  and  for  the  wages  aforesaid,  and  do  there- 
upon order,  that  the  said  T.  JB.,  upon  due  notice  hereof, 
do  pay,  or  cause  to  be  paid  to  the  eaid  complainant,  the 
said  sum  of  135.  and  6d.,  as  and  for  his  wages  aforesaid; 
and  the  further  sum  of  8$.  and  6d.,  as  and  for  his  costs 
and  chaiges  by  him  in  that  behalf  incurred;  the  same  to 
be  paid  within  the  spate  of  cdx  days  from  the  date  hereof. 
Given  under  my  hand  and  seal,  the  third  day  of 
January,  in  the  year  of  our  Lord  1827. 

L.  S.  Henbt  Pbnnbck." 

No  attention  being  paid  by  the  plaintiff  to  this  order, 
after  several  applications  to  him  for  payment,  the  following 
warrant  of  distress  was  issued  ;— 
''  Town  of  1  To  the  constables  of  the  town,  and  to  every 
Penzance<  3     of  them%    Whereas  Nicholas  Richards,  of 
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1827.        Penzance,  labourer ,  hath  complained  unto  me,  Henry  Pen* 
Bramwell    ^^^^y  M.  D.,  Mayor,  and  one  of  his  Majesty's  Justices  of 
^'  the  Peace  of  and  for  the  town^  that  he  was  employed  by 

Mr.  Thomas  Bramwelly  of  the  town  of  Penzance  afore- 
said, solicitor,  on  the.  fourth  day  of  December  last,  and 
sent  to  the  house  of  Jkfr.  James  Jenkin,  in  the  said  town, 
and  there  employed  to  take  care  of  certain  goods,  taken  in 
execution,  where  he  continued  for  fire  days  and  four  nights, 
and  that  the  said  Nicholas  Richards  hath  duly  performed 
the  said  service,  and  that  no  particular  wages  were  specified. 
And  whereas  the  said  Thomas  Bramwell,  having  appeared 
before  me,  in  pursuance  of  my  summons  for  thA  purpose, 
hath  not  proved  to  me  that  the  wages  justly  due  unto  the 
said  Nicholas  Richards,  for  the  service  aforesaid,  have  been 
paid  to  him,  the  said  Nicholas  Richard§,JiOT  hath  shewed 
any  just  cause  why  the  same  should  not  bl  paid,  and  hath 
not  paid  the  same ;  I,  therefore,  the  said  Justice,  upon 
due  examination  and  consideration  had  thereof,  on  the 
third  day  of  January  instant,  by  writing  under  my  hand 
and  seal,  did  thereupcm  adjudge,  determine,  and  order, 
that  the  said  T.  B.,  within  six  days  from  the  date  of  the 
same  order,  shall  pay,  or  cause  to  be  paid  to  him,  the'said 
N.  R.,  the  sum  of  13«.  and  6d.,  which  appeared  to  be 
justly  due  from  him,  the  said  T.  B,,  to  him,  the  said  N.  R., 
as  and  for  his  wages,  for  the  service  aforesaid.  And 
whereas  it  appears  to  me,  that  the  said  T.  B.,  on  the  third 
day  of  January  instant,  had  due  notice  of  my  said  order, 
iBUfid  that  due  demand  of  the  said  sum  of  13s.  and  6d.  was 
then  made  of  him,  the  said  T.  jB.^ut  that  he,  the  said 
T.  B.,  did  not  then  pay,  nor  hath  yet  paid  the  same,  or 
any  part  thereof:  these  are,  therefore,  to  command  you  to 
make  distress  of  the  goods  and  chattels  of  him,  the  said 
T.  B. ;  and  if  within  the  space  of  four  days  next  after  such 
distress  by  you  made,  the  said  sum  of  135.  and  6^.,  to- 
gether ynih  the  reasonable  charges  of  taking  and  keeping 
the  said  distress,  shall  not  be  paid,  that  then  you  do  sell 
the  ^aid  goods  and  chattels  so  by  you  distrained,  and  out  of 
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the  money  arising  by  the  sale,  you  do  pay  the  said  sum 
of  ISs.  and  6d.  unto  the  said  N,  R,y  returning  the  over- 
plus upon  demand  to  the  said  T.  B.,  the  reasonable 
charges  of  taking,  keeping,  and  selling  the  said  distress, 
being  thereout  first  deducted. 

Given  under  my  hand  and  seal,  the  twentieth  day 
of  January,  1827. 

L.  S.  Henry  Penneck,  Mayor." 

Under  this  warrant  the  plaintiff's  office  was  entered,  and 
his  goods  taken,  until  the  135.  6d.  was  paid.  Notice 
of  action  was  proved,  and  the  suit  was  commenced  in  due 
time  (a)jc^  The  learned  Judge  told  the  jury,  that  he  was 
clearly  of  opinion,  that  the  plaintiff  was  not  liable  to  pay 
Richards  a  single  shilling ;  that  Richards  was  employed 
under  the  borough  court,  and  for  distraining  the  plaintiff 
in  that  action  f  that  Richards  was  entitled  to  receive  a 
compensation  for  his  services,  but  that  in  ordinary  cases 
it  is  not  the  attorney,  but  the  plaintiff  in  the  action, 
who  is  liable  to  pay  that  compensation ;  that  Richards's 
services  were  not  in  the  nature  of  labour,  vrithin  the  mean- 
ing of  the  statute  (6)  ;  and  that  he  was  clearly  of  opinion 
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(a)  See  24  Geo.  2,  c.  44. 

(b)20GeOf2,  C.19,  which  enacts, 
that  ^  all  complaints,  differences, 
and  disputes  which  shall  happen 
between  masters,  or  mistresses,  and 
servants,  in  husbandry,  who  shall 
be  hired  for  one  year,  or  longer, 
(extended  by  31  Geo.  2,  c.  11,  s.  3, 
to  all  servants  in  husbandry^ough 
hired  for  less  time  than  a  year),  or 
which  shall  happen  or  arise  be- 
tween masters  and  mistresses  and 
artificers,  handicraftsmen,  miners, 
colliers,  keelmen,  pitmen,  glass- 
men,  potters,  and  other  labourers, 
employed  for  any  certain  time,  or 
in  any  other  manner ,  shall  be  heard 
and  determined  by  one  or  more 
justice,  or  justices  of  the  peace  of 
the  county,  riding,  liberty,  town 


corporate,  or  place  where  such 
master  or  mistress  shall  inhabit,  a/- 
though  no  rate  or  assessment  of 
wages  has  been  made  that  year,  by 
the  justices  of  the  peace  of  the 
shire,  riding,  or  liberty,  or  by  the 
mayor,  bailiffs,  or  other  head  offi- 
cers, where  such  complaints  shall 
be  made,  or  where  such  differences 
or  disputes  shall  arise ;  which  said 
justice,  or  justices,  is,  and  are 
hereby  empowered  to  examine  up- 
on oath  any  such  servant,  artificer, 
handicraftsman,  miner,  collier, 
keelman,  pitman,  glassman,  potter, 
or  other  labourer,  or  any  other  wit- 
ness, or  witnesses,  touching  any 
such  complaint,  difference,  or  dis- 
pute, and  to  make  such  order  for 
payment  of  so  much  wages  to  such 
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that  the  Mayor  had  no  jurisdictioju  Upon  tiiis  %  vudiet 
was  found  for  the  plaintiff,  damages  13«.  6d.,  with  leave 
for  the  defendant  to  move  to  enter  a  nonsuit. 

la  Bfichaelmas  Term,  C.  F,  Williams  moved  accordingly  ; 
and  cited  Lowther  v.  Earl  of  Radnor  (a),  and  Foster  v. 
Blakelock  (6).  The  Court  granted  a  rule  to  show  cause 
why  a  nonsuit  should  not  be  entered,  or  a  new  trial  had, 
unless  the  parties'  consented  to  a  special  case.  No  such 
consent  having  been  obtained. 


Halcomb  (with  whom  was  Tindal,  S«  G.)  now  shewed 
cause.  This  rule  was  moved  on  the  groundb^that  the 
learned  Judge  misdirected  the  jury  upon  two  points,  viz. 
by  telling  them,  fint,  that  the  defendant  had  no  juris- 


servants  artificer,  handicraftsman, 
miDcr,  collier*  keelman,  pitman, 
glassman,  potter,  or  other  labourer, 
as  to  such  justice,  or  justices,  shall 
seem  just  and  reasonable,  provided 
that  the  sum  in  questioa  do  not 
exceed  10/,  with  regard  to  any  ser- 
vant, nor  5/,  with  regard  to  any 
artificer,  handicraftsman,  miner, 
collier,  keelman,  pitman,  glassman, 
potter,  or  labourer;  and  in  case  of 
refiisal,  or  non-payment,  of  any 
sums  so  ordered,  by  the  space  of 
one  and  twenty  days  next  after 
such  determination,  such  justice, 
and  justices,  shall  and  may  issue 
forth  his  and  their  warrant  to  levy 
the  same  by  distress  and  sale  of 
the  goods  and  chattels  of  such  mas- 
ter or  mistress,  or  person  employ- 
ing such  artificer,  handicraftsman, 
miner,  collier,  keelman,  pitman, 
glassman,  potter,  or  other  labourer, 
rendering  the  overplus  to  the  own- 
.ers,  after  payment  of  the  charges 
of  such  distress  and  sale/'  sect.  1. 
^  That  it  shall  and  may  be  lawful 
to  and  for  such  justice,   or  jus« 


tices,  upon  tf>plication  or^oom- 
plaint  made  upon  oath,  by  any  mas- 
ter, mistress,  or  employer,  against 
any  such  servant,  artificer,  handh- 
craftsman,  miner,  coUiar,  keelnso, 
pitman,  glassman,  potter,  or  la- 
bourer, touching  or  concerning  any 
misdemeanour,  miscarriage,  or  ill- 
behaviour,  in  such  his  or  her  ser- 
vice or  employment  (which  oath 
such  justice,  or  justices,  is,  and  are 
hereby  empowered  to  administer)^ 
to  hear,  examine,  and  determine 
the  same,  and  to  punish  the  offender 
by  commitment  to  the  house  of  cor- 
rection, there  to  remain  and  be  cor- 
rected, and  held  to  hard  labour  for 
a  realinable  time,  not  exceeding 
one  calendar  month,  or  otherwise 
by  abating  some  part  of  his  or  her 
wages,  or  by  discharging  such 
servant,  artificer,  handicrafbman, 
miner,  collier,  keelman,  pitman, 
glassman,  potter,  or  labourer,  from 
his,  her,  or  their  service  or  em- 
ployment,''  sect,  2. 

(a)  8  East,  113. 

(6)8D.&R.48;5B.icC.328. 
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diction;  and  secondly,  that  any  claim  y^inch- Richards 
might  have,  must  be  against  the  plaintiff  in  the  former    BrImwell 
action.     This  is  not  a  case  in  which  a  justice  of  the  peace  v* 

has  any  authority,  under  20  Geo.  2,  c.  19,  extended  by 
31  Geo.  2|  c.  11,  to  cases  where  the  hiring  is  for  less  than 
a  year;  or  under  4  Geo.  4,  c.  34,  which  merely  autho- 
rizes the  magistrate,  in  cases  falling  within  the  two  former 
statutes,  to  direct  the  payment  of  the  wi^es  to  be  made 
within  such  period  as  he  shall  think  proper.  The  employ- 
ment of  Richards  by  the  plaintiff,  in  executing  the  process 
of  a  court  as  a  special  bailiff,  does  not  constitute  him  a 
labourer,^thin  the  meaning  of  these  statutes.  The  kinds 
(^  labour  to  which  the  statutes  were  intended  to  apply, 
may  be  collected  from  the  several  provisions  contained  in 
them ;  and  which  give  the  magistrate  power  to  punish  the 
servant  or  labdlu^r,  by  committing  him  to  hard  labour, 
tor  breach  of  his  contract,  and  to  discharge  him  from  the 
service  or  employment,  in  respect  of  which  the  claim  of 
wages  has  arisen.  But  how  could  the  defendant  have 
discharged  Richards  from  bis  employment  under  the  war- 
rant in  question  ?  [Bayleyj  J.  You  would  put  it  thus : 
A  magistrate  could  not  have  committed  the  party  to 
hard  labour  for  a  month.  He  could  not  have  discharged 
him  from  the  warrant.]  In  Lowther  v.  Earl  of  Radnor  (a), 
the  labour  performed,  was  clearly  of  the  description 
intended  by  the  statutes;  but  there  are  many  kinds  of 
service  to  which  these  statutes  do  not  apply;  as  for 
example,  the  services  rendered  by  domestic  servants. 
Up<m  the  second  points  Foster  v.  Blakelock  (Jb)  was  cited, 
but  that  case  is  very  distinguishable  from  the  present. 
IBayley,  J.  That  only  shews,  that  an  attorney  may  so  deal 
with  an  officer  as  to  make  himself  liable.]  Then,  if  the 
defendant  had  not  originally  jurisdiction  over  the  subject- 
matter  of  complaint,  it  is  quite  clear  that  he  cannot  have 
acquired  it  by  any  act  of  his ,  own ;  and  the  whole  pro- 
ceeding being  coram  non  jtulice,  trespass  will  lie  against 
him. 

(a)  a  East,  113.  (6)8D.&R.48;  5fi.  &C.328. 
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C.  jF.  Williams  and  Carter ,  contrcL.     Richards  was  put 
Bbamwell     '^^^  ^^  process  by  the  plaintiflTs  own  nomination.     In 
».  Lotvther  v  Earl  of  Radnor,  the  party  was  a  master-mason, 

and  not  a  labourer.     It  would  be  a  great  inconyenience, 
if  a  person  in  the  situation  of  Richards,  was  compelled  to 
sue  in  the  superior  courts  for'  such  a  demand  as  this. 
[Holroyd,  J.      You    might   sue    in    the   county  court 
Littledale,  J.    We  must  look  to  the  act  of  parliament.] 
The  fact  of  Richards's  name  being  in  the  warrant  was  not 
before  the  mayor.    {^Bayley,  J.     Richards  states^  that  he 
told  the  defendant,  that  the  sum  was  claimed  for  fees  in 
executing  the  writ.]    There  was  no  evidence  before  the 
defendant,  that  Richards  was  named  in  the  process.     Tres- 
pass does  not  lie  against  the  ma^strate  for  any  thing  done 
in  the  discharge  of  his  duty,  where  he  is  not  made  ac- 
quainted with  all  the  circumstances  under  which  he  is  called 
upon  to  act.     Pike  v.  Carter  {a).     [Holroyd,  J.     There 
is  no  allegation  in  the  warrant,  that  Richards  was  employed 
as  a  labourer.     The  addition  of  labourer,  does  not  shew 
that  he  was  a  labourer  on  the  particular  occasion.]     It  is 
sufficient  if  the  employment  constitutes  him  a  labourer. 
[Holroyd,  J.     Convictions  are  stricti  juris.    The  warrant 
should  have  shewn,  first,  that  Richards  was  a  person  within 
the  statute ;   next,  that  the  employment  was  within  the 
statute].    The  whole  facts  were  not  before  the  magistrate. 
[Bayley,  J.     No  question  was  put  on  cross-examination, 
to  shew,  that  defendant  did  not  know  that  Richards  was 
named  in  the  writ  of  execution.     Holrot/d,  J.     The  ma- 
gistrate should  have  shewn,  that  the  case  was  vrithin  his 
jurisdiction ;  or  at  least,  that  the  evidence  presented  such  a 
case.     Bayley,  J.   Richards' s  examination  was  read ;  and 
if  the  plaintiff  had  kept  back  any  circumstances,  tending  to 
shew  that  the  magistrate  had  no  jurisdiction,  the  case  would 
have  been  very  different.]     The  warrant  was  sufficient  to 
protect  the  defendant,  unless  it  was  known  on  the  part  of 
the  plaintiff,  that  the  defendant  had  no  jurisdiction.    The 
work  was  sufficiently  described  in  the  warranty  without 

(a)  3BiDgh.78. 
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distinctly  calling  the  party  a  labourer.  There  was  not  any         ^827. 
distinct  evidence  at  .the  hearing  before  the  defendant^  that     BRiiM%^F.LL 
Richard$*8  name  was  in  the  warrant.     \_Littledaley  J.    If,  ^' 

instead  of  a  distress,  there  had  been  a  commitment,  would 
not  the  plaintiff  have  been  discharged  under  a  habeas 
corpus  ?]  It  does  not  follow,  that  an  action  would  lie. 
[Holroyd,  J.  The  charge  itself  should  shew,  that  the 
complainant  was  within  the  act.  Bayley,  J.  A  magis- 
trate ought  to  be  protected,  where  he  is  justified  by  what 
appears  before  him,  however  the  real  fact  may  be.  Hol- 
royd, J.  Though  you  describe  the  party  by  the  addition 
of  labourer,  you  would  not,  by  that  allegation,  be  bound 
to  prove  that  he  was  one.  Bayley,  J.  If  this  sort  of 
labour  were  vrithin  the  act,  an  attorney's  writer  would  be 
entitled  to  avail  himself  of  it.  Holroyd,  J.  Or  a 
merchant's  clerk*]  The  assessment  of  wages  directed  by 
the  statute,  could  not  apply  to  persons  in  that  situation  of 
life.  IBayley,  J.  We  are  to  act  upon  the  representation 
made  before  the  magistrate.  When  one  party  represents 
that  which  the  other  does  not  contradict,  the  magis- 
trate would  be  justified  in  acting  upon  the  statement.] 
The  only  objection  taken,  was  to  the  nature  of  the  services, 
and  not  to  the  manner  in  which  he  was  employed. 

Bay  LEY,  J. — In  this  case,  there  is  not  any  description 
of  the  party,  or  of  the  labour  in  which  he  was  employed. 
This  excludes  the  question,  whether  the  magistrate  knew 
that  Richards  was  named  in  the  writ,  taking  it,  that  the 
plaintiff  concealed  the  fact.  The  statute  does  not  give  a 
general  authority  to  the  magistrates ;  but  ^^  although  no 
rate  or  assessment  may  have  been  made  that  year  by  the 
justices."  The  act  refers  to  existing  laws,  for  the  better 
regulation  of  servants,  and  for  the  payment  of  wages  to 
them,  and  to  artificers,  handicraftsmen,  and  labourers; 
and  then  it  empowers  the  justices  to  hear  disputes^  although 
no  rate  may  have  been  made  that  year.  It  seems  that  the 
employment  contemplated  is  not  every  species  of  labour. 

2  E 
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The  statute  5  Eliz.  c.  4  (a),  will  give  some  idea  what  sort 
of  labour  was  meant.  It  was  principally  out-door  work 
and  country  labour.  Another  of  the  laws  referred  to 
in  20  Geo.  2.  c.  19^  is  the  statute,  2  Jac.  I.  c.  6.  (6).    The 


(a)  Which  enacts  (sect.  1 5),  "that 
the  justices  of  the  peace  of  every 
shire,  riding  and  liberty  within  the 
limits  of    their  several  commis- 
sions, or  the  major  part  of  them, 
being  then  resiant  within  the  same, 
and  the  sheriff  of  that  county  if  he 
conveniently     may,     and     every 
mayor,  bailiff,  or  other  head  of- 
ficer within  any  city  or  town  cor- 
porate wherein  is  any  justice  of 
peace,  within  the  limits  of  the  said 
city  or  town  corporate,  and  of  the 
said  corporation,  shall  before  the 
10th  day  of  June  next  coming, 
and   afterward,    shall  yearly,   at 
every  general  sessions  first  to  be 
holden  and  kept  after  Easter,  or 
at  some  convenient  time  within  six 
weeks  next  following  every  of  the 
said   feasts  of   Easter,    assemble 
themselves  together ;  and  they  (so 
assembled),    calling    unto    them 
such  discreet  and  grave  persons  of 
the  said  county,  or  of  the   said 
city  or  town  corporate  as  they  shall 
think  meet,  and  confefring  together 
respecting  the  plenty  or  scarcity 
of  the  time,   4M    other  circum- 
stances necessarily  to  be  consider- 
ed, shall  have  authority  by  virtue 
thereof,  within  the  limits  and  pre- 
cincts of  their    several    commis- 
sions, to  limity'^te,  and  appoint 
the  wages,  as  well  of  such  and  so 
many  of  the  said  artificers,  handi- 
craftsmen, husbandmen,    or  any 
other  labourer,  servant,  or  work- 
man, whose  wages  in  time  past 
have  been  by  any  law  or  statute 
rated  and  appointed,  as  alio  ths 


wages  of  all  other  labourers,  artifi- 
cers, workmen,  or  apprentices  of 
husbandry  which  have  not  been 
rated,  as  they  the  same  justices, 
mayors,  or  head  officers,  within 
their  several  commissions  or  liber- 
ties-shall think  meet  by  their  dis- 
cretions to  be  rated,  limited,  or 
appointed  by  the  year,  or  by  the 
day,  week,  month,  or  otherwise, 
with  meat  and  drink,  or  without 
meat  and  drink,  and  what  wages 
every  workman  or  labourer  shall 
take  by  the  great,  for  mowing, 
reaping,  or  threshing  of  com  and 
grain,  or  for  mowing  or  making 
of  hay,  or  for  ditching,  paving, 
railing,  or  hedging,  by  the  rod, 
perch,  lugg,  yard,  pole,  rope,  or 
foot;  and  for  any  other  kind  of 
reasonable  labours  or  service ;  and 
shall  yearly  before  the  12th  day  of 
July  next  after  the  said  assess- 
ments and  rates  so  appointed  and 
made,  certify  the  same  ingrossed 
in  parchment,  with  the  considera- 
tions and  causes  thereof,  under  their 
hands  and  seals  into  the  Queen's 
most  honourable  court  of  Chan- 
ceiy/' 

(6)  By  which  after  reciting  (sect. 
1),  the  provision  of  5  Eliz,  c.  4,  s. 
15,  and  reciting  (sect.  2),  that  the 
act  hath  not,  according  to  the  true 
meaning  thereof,  been  duly  put  in 
execution ;  whereby  the  rates  of 
wages  for  poor  artificers,  labourers, 
and  other  persons  whose  wages 
were  meant  to  be  rated  by  the  said 
act,  have  not  been  rated,  and  pro- 
portioned according  to  the  plentj, 
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reason  of  passing  ibis  statute  was  a  doubt  whicb  bad  been 
entertained,  whetber  tbe  power  of  tbe  justice  extended  BaImwell 
beyond  ordinary  labour  and  work.  In  Lowther  y.  Earl 
of  Radnor  (a),  tbere  was  no  difficulty  as  to  fixing  the 
rate  of  tbe  particular  species  of  labour.  It  is  expressly 
mentioned  in  the  statute  oi  Elizabeth.  Here  tbere  was 
nothing  to  do  but  to  take  care  that  nothing  was  done  by 
others.  Ad  ea  qua  smpius  occurrunt  jura  adaptantur  (b). 
There  is  also  considerable  weight  in  what  was  said  by  Mr. 
Halcomb  as  to  the  second  clause  of  the  statute.  By  that 
clause  the  magistrate  has  power  to  put  the  parties  to  hard 
labour  for  a  month.  This  shews  what  description  of  labour 
the  statute  contemplated. 

HoLROYD,  J. — I  entirely  concur  in  the  view  of  my 
brother  Bayley.  If  this  is  not  correct,  I  do  not  see  why 
thestatute  should  not  be  extended  to  the  service  of  a  mer- 
chant's clerk,  where  the  rate  of  remuneration  was  not  set- 
tled between  the  parties.  I  think  it  was  enough  for  the 
party  summoned  to  say  that  the  claim  was  for  fees.  The 
017115  probandi  as  to  the  nature  of  the  employment,  lay  upon 
the  party  applying  to  the  magistrate  to  act.  A  considera- 
ble objection  arises  upon  the  form  of  the  warrant,  in  not 
stating  expressly  a  case  within  the  statute. 

scarcity,  necessity,  and  respect  of  any  person  or  persons  for  ass^ss- 
the  time  which  was  politically  in-  ing  and  rating  of  wages,  and  the 
tended  by  the  said  act,  by  reason  authority  to  them  in  the  said  act 
that  ambiguity  and  question  have  committed,  shaU  r^be  expounded 
risen  and  been  made,  whether  the  and  construed,  mi  shall  by  force 
rating  of  all  manner  [of]  artificers,  of  this  act  give  authority  to  all  per- 
workmen,  workwomen,  his  and  sons  having  any  such  authority  to 
their  wages,  other  than  such  as  by  rate  wages  of  any  labourers,  weav— 
some  statute  and  law  have  l)een  ers,  spinsters,  and  workmen  or 
rated,  or  else  such  as  did  work  workwomen,  whatsoever,  either 
about  husbandry  should  or  might  working  by  the  day,  week,  month, 
be  rated  by  the  said  law,  foras-  year,  or  taking  any  work  at  any 
much  as  the  said  law  has  been  person  or  persons  hand  whatso- 
foand  beneficial  for  the  common-  ever,  to  be  done  in  great,  or  other- 
wealth  ;  It  is  enacted  (by  sect.  3),  wise* 
that  the  said  statute,  and  the  autho-  (a)  8  East,  113. 
rity  by  the  sam«  statute  given  to  (b)  Bole  v.  Horton,  Vaugh.  373. 
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LiTTLEDALE,  J.— -This  rule  oaght  to  be  discharged.  I 
do  not  enter  into  the  question  whether  the  defendant  knew 
that  Richards  was  named  in  the  warrant,  or  whether  the 
warrant  against  the  plaintiff  was  sufficient.  The  expres- 
sion ''  labourers  employed  in  any  other  manner,"  does  not 
apply  to  such  a  case  as  this.  The  labourer  must  be  em- 
ployed in  some  description  of  work  in  which  the  justices 
may  fix  the  rate.  This  was  quite  out  of  their  province.  If 
the  property  was  valuable  it  might  be  necessary  that  he 
should  employ  other  people  under  him.  He  might  be 
entitled  to  one  or  two  guineas  a  day. 

Rule  discharged  (a). 

(a)  And  see  Wilson  v.  WeUer,  1  Bro.  &  Bingh.  57 ;  post- 


Assumpsit 
does  not  lie  for 
the  amount  of 
the  plaintiff's 
distributive 
share  of  the 
personal  estate 
of  an  intestate, 
admitted  by 
the  adminis- 
trator, to  be 
in  his  hands. 
A  fortiori,  it 
will  not  lie 
against  the 
executor  of 
such  adminis- 
trator, upon  an 
admission 
made  by  the 
former. 


John  Jones  v.  Tanner,  executor  of  Benjamin  Jones, 

deceased. 

Assumpsit.  First  count,  for  money  lent  by  the  plain- 
tiff to  the  testator.  Second  count,  for  money  paid  by  the 
plaintiff  to  the  use  of  the  testator.  Third  count,  for 
money  had  and  received  by  the  testator  to  the  use  of  the 
plaintiff.  Fourth  count,  upon  an  account  stated  between 
the  plaintiff  and  the  testator.  In  these  four  counts,  the 
promises  were  laid  as  made  by  the  testator.  The  fifth  count 
was  for  money  lent  to,  and  paid,  laid  out^  and  expended  for 
the  use  of  the  testator,  and  money  had  and  received  by  the 
testator  to  the  use  of  the  plaintiff,  and  upon  an  account 
stated  between  the  plaintiff  and  the  testator,  laying  the 
promise  by  defendant  as  executor.  Sixth  count,  on  an 
account  stated  by  the  defendant,  of  money  owing  by  him 
as  executor.  Plea — first,  non-assumpsit;  secondly,  to 
the  Ist,  2d,  3d,  and  4th  counts,  a  set-off  for  money  due 
from  the  plaintiff  to  the  testator ;  and  thirdly,  to  the  same 
counts,  testator  non  assumpsit  infra  sex  armos.    At  the 


Namely— To  B.  Jones    .     .  83  14  H 

To  John  Jones      .  83  14  li{c) 

To  Anne  Cantle  83  14  H 

To  Sarah  Denman  83  14  H 

To  Jane  Perry     .  83  14  IJ 

£418  10  7i" 

(a)  Counsel  for   tbe   plaintiff,  ceeded.      The  defendant  having 

Wiidtf  Seijt.  and  Boy/y ;  for  the  obtained    a   new  trial  upon  the 

defendant^    C.   F.  William  and  second  point,  the  question  upon 

Cfgrter,  ^^®  statute  became  immaterial. 

(6)  This  date  is  given  from  the        (c)  This  sum  was  reduced  to 

learned  Judge's  report,  upon  which  73/.  19«.  tO\d.  by  an  admitted  set- 

the  judgment  of  the  Court  pro-  off. 
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trial  at  the  last  Bridgewater  assizes^  before  Burrough,  J. (a),  ^  827. 
it  appeared,  that  WiUia^n  Jones,  the  father  of  the  plain- 
tiff, and  of  the  testator,  hay^lg  died  intestate,  the  testator 
possessed  himself  of  his  personal  property,  either  as  ad- 
ministrator to  his  father,  or  as  executor  de  son  tort.  The 
testator  died  in  July>  1816  (6).  It  was  stated,  that  this 
action  was  brought  to  recover  79/.  and  upwards,  in  respect 
of  moneys  which  the  testator  had  held  as  the  plaintiff's 
distributive  share  of  their  father's  property.  It  appeared 
that  after  the  death  of  the  'testator^  the  plaintiff's  sister 
applied  to  the  defendant  for  70/.  due  to  the  plaintiff  on 
her  father's  account.  The  defendant  said  it  was  the 
plaintiff's  right,  and  he  should  be  paid ;  and  he  furnished 
the  following  account : 

"  The  net  amount  of  Mr.  W.  Joneses  effects,  after  de- 
ducting debts  and  other  expenses,  is  as  under : — 

Gross  amount         640    3     1 

Deduct  debts,  8ic.  221  12    6^ 

£418  10    7i 

Net    amount  to  be   divided 
among  five        .  .  5)418  10  7jt 

83  14  H  ^^h  share. 
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A  servant  of  the  testator's  stated  that  the  plaintiff  con- 
ducted the  testator's  business  for  him ;  and  that  being 
together  about  six  weeks  before  the  testator's  death,  the 
testator  said  there  was  not  work  enough  done,  upon  which 
the  plaintiff  said,  "  If  you'll  pay  me  the  200/.  thee  hast 
had  of  me  *'-r-to  which  the  defendant  said,  "  I've  had 
thy  200/.,  but  I've  maintained  thee  all  the  while."  Upon 
this  evidence^  it  was  objected  on  the  part  of  the  de- 
fendant, first,  that  there  was  no  sufficient  admission 
to  take  the  case  out  of  the  statute  as  to  the  200/.  (a) ; 
and,  secondly,  that  the  action  could  not  be  sustained 
upon  the  promise,  and  the  account  furnished  by  the  de- 
fendant, inasmuch  as  no  action  would  have  lain  against 
the  testator  in  his  own  right,  for  any  portion  of  the  pro- 
duce of  the  estate  of  William  Jones,  the  father ;  and  that 
if  the  testator  could  not  have  been  sued  in  his  own  right, 
no  action  would  lie  against  his  executor.  The  learned 
Judge  overruled  both  objections,  giving  leave  to  move  upon 
the  first  point ;  but  he  refused  to  reserve  the  second  ;  and 
the  Jury  found  a  verdict  for  the  plaintiff,  damages  290/. 

C.  jP.  Williams  having  obtaineQ  a  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered,  or  a  new  trial  had, 

Erskine  and  Bayly  shewed  cause.  No  leave  was 
granted  as  to  the  73/.,  therefore  there  can  be  no  nonsuit, 
as  the  first  objection  goes  only  to  part  of  the  damages 
found  by  the  jury.  If  Benjamin  Jones  made  such  a  con- 
tract as  would  render  him  personally  liable,  the  action  is 
maintainable  against  his  executor.  [Bayley,  J.  The  pro- 
mise was  made  by  the  defendant,  not  by  Benjamin  Jones, 
this  acknowledgment  ought  only  to  bind  himself.]  Ben- 
jamin Jones  had  obtained  possession  of  his  father's  goods, 
and  this  the  defendant  admits.     [Holroyd,  J.     Does  the 

(a)  The  objection  as  to  the  date  died  in  1826.    The  struggle  was 

of  this  recognition  was  not  taken,  not  on  the  date,  but  on  the  fonn, 

At  the  trial,  it  appeared  that  the  of  the  acknowledgment, 
testator  made  his  will  in  1822,  and 
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executor  of  an  executor  de  son  tort,  represent  the  first  1827. 
testator  ?  Bayleify  J.  You  don't  sue  as  representative  of 
William  Jones.  Littledale,  J.  There  is  no  count  charging 
the  defendant  with  having  money.  Holroyd,  J.  Benja* 
min  Jones  received  the  eflFects  of  his  father,  not  for  any 
particular  party].  As  against  the  defendant  who  makes  the 
promise,  it  must  be  taken  that  Benjamin  Jones  received  the 
money  to  the  use  of  the  plaintiff.  In  Deeks  v.  Strutt  (a),  it 
was  held,  that  no  action  at  law  lies  for  a  legacy  upon  an 
implied  promise  from  the  executor.  And  Grose,  J.  relied  . 
upon  the  circumstance  of  there  being  no  express  promise 
in  that  case.  Here,  an  express  promise  was  proved.  They 
also  referred  to  Gorton  v.  Dyson  (6).  [Bayley,  J.  There 
the  defendant  was  a  depositary,  and  did  not  hold  as  an 
executor.  If  an  executor  were  to  write  to  a  legatee,  "  I 
will  hold  the  money  to  your  use,  and  allow  you  interest,'* 
he  would  make  himself  personally  liable.  Littledale,  J. 
In  a  case  before  me  in  Sussex,  a  brother  appeared  to  have 
told  his  brothers  and  sisters  that  he  would  hold  the  money 
which  he  had  received  as  executor,  and  would  pay  them 
interest;  upon  which  I  held,  that  he  was  personally 
Uable.  Bayley,  J.  Th8  account  does  not  shew  that  the 
money  had  ever  been  in  Benjamin  Jones's  hands].  In 
Powell  V.  Graham  (c),  the  court  of  Common  Pleas  held, 
that  in  an  action  against  an  executor,  on  an  account  stated 
of  money  due  from  him  in  his  representative  capacity,  he 
was  personally  liable.  Deeks  v.  Strutt  merely  decided  that 
where  there  is  no  express  promise,  a  promise  will  not  be 
inferred.  [Bay ley,  J.  This  inconvenience  might  arise. 
There  might  be  a  claim  upon  William  Jones's  estate. 
Would  an  action  lie  against  an  executor  to  pay  a  distribu- 
tive share  upon  an  express  promise  ?]  In  Atkins  v.  Hill  {d) 
it  was  held,  that  assumpsit  lies  upon  a  promise  by  an  exe- 

(a)  5  T.  R.  690.  Digest,  2d  edit.  194,  356. 

(6)  f  Brod.  &  Bingb.  219;   and  (c)  7  Taunt.  580 ;  aud  see  I  J. 

see  3  J.  B.Moore,  558;  Gow's  B.  Moore,  305,  S.  C. 

N.  P.  Cases,  78 ;  Manning,  N.  P.  (rf)  Co^iyp.  284. 
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cutor  to  pay  a  legacy  in  consideration  of  assets.     There  an 
express  proi^fiise  was  proved ;  and  where  an  express  promise 
is  proved,  the  executor  must  be  taken  to  have  assets  (a). 
[HolroydfJ.  Was  there  anydebtfrom  JS^'amm  Jones  be- 
fore this  account  was  delivered,  even  supposing  that  an  ex- 
press promise  would  support  an  action?  Was  what  Benjamin 
Janes  received  a  debt  ?     Bayky,  J.  By  22  and  23  Car.  2, 
c.  19|  no  distribution  is  to  be  made  before  the  end  of  the. 
year.    The  remedy  must  be  in  a  court  where  a  bond  can 
be  taken  as  directed  by  the  statute.    The  personal  repre- 
sentative of  William  Jones  is  the  party  who  ought  to 
make  distnbution  and  take  the  bond}.    The  express  pro- 
mise admits  that  the  plaintiff  was  entitled  to  receive  the 
money,  and  also  that  the  state  of  the  assets  was  such, 
that  no  bond  would  be  necessary.    The  title  to  the  73/. 
may  be  also  maintained  upon  the  last  count  of  the  decla- 
ration.    [Bay ley y  J.     Are  there  not  decided  cases  that  an 
action  will  Hot  lie  against  an  executor  to  charge  him  per- 
sonally without  a  second  consideration  ?]     The  defendant 
here   must  be  taken  to  have  admitted  that  there  was 
nothing  to  settle  in  the  Ecclesiastical  Court.    He  admits 
that  he  has  money,  and  that  is  a  good  moral  consideration. 
[Bay ley y  J.     If  so,  you  should  have  sued  the  defendant 
personally.     The  assets  of  the  testator  ought  not  to  be 
bound  by  such  a  promise].     There  was  a  good  moral  con- 
sideration as  against  the  testator;  and  the  defendant  acting 
for  him,  had  a  right  so  to  promise  as  to  bind  the  assets. 
Then  as  to  the  200/.     [Bayley,  J.  If  it  had  been  1826, 
instead  of  1816  (6),  when  the  testator  died,  that  point 
would  have  been  open  to  you.] 

Bayl^y,  J.-H-This  is  one  of  the  most  singular  actions  I 
have  ever  known  brought.  An  action  is  not  to  be  brought 
here  for  a  distributive  share.  It  is  not  a  common  law 
right,  but  is   given   by  statute,  sub  modo.      The  party 

(a)  Vide   Reech  v.   Kennegal,  1       210  b.  n. 
Vez.  sen.   12G;    I  Wms.  Saund.  (6)   Vi(k  unle,  422  (n). 
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intitled'must  go  into  an  account,  and  give  bond.  The 
right  is  against  the  personal  representative  of  the  original 
testator  or  intestate.  You  are  suing  at  law  for  that  which 
is  not  recoverable  at  law.  You  sue  the  defendant  for  that 
which  did  not  charge  his  testator.  The  only  act  done  by 
any  one,  is  done  by  the  defendant,  and  you  sue  him  as  the 
representative  of  Benjamin  Jones*  There  was  no  consi- 
deration for  the  promise.  The  action  is  misconceived  in 
both  respects. 
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1827. 


Jones 

V, 

Tanner. 


HoLROYD,  J. — ^An  action  will  not  lie  for  a  distributive 
share. 


Little  DA  LB,  J. — ^The  statute  shews  that  an  action  will 
not  lie  for  a  distributive  share;  nor  will  an  action  lie  upon 
an  express  promise  without  a  new  consideration.  Such 
an  action  was  never  thought  of  till  those  cases  in  Cowper. 

Bayley,  J. — ^A  mere  promise  will  not  sustain  an 
action  (a). 

Erskine. — ^There  was.no  leave  to  move,  as  to  the 
73/.  (6). 

Bay  ley,  J. — ^Then  have  we  the  power  of  directing  a  non- 
suit to  be  entered  ?  It  has  a  different  effect  as  to  costs. 

Rule  absolute  for  a  new  trial  (c). 


(a)  As  to  the  doctrine  concern- 
ing nudum  pactumy  see  Kann  v. 
HughtSy  7  T.  R.  350,  n ;  4  Bro. 
P.  C.  2d  edition,  27 ;  Hawkes  y, 
Saunders,  Cowp.  289  ;  1  Wms. 
Saund.  2 1 1 ,  n . ;  Brown  v.  Marsh, 
Gilb.  Rep.  1 54 ;  Watkins*s  case, 
Hil.  3  H.  6,  fo.  36,  pi.  33. 

(6)  Ante,  422. 

(f)  On  the  second  trial  (Taunton 
Spring  Assizes,   1828),   the   73/. 


195.  iOfd.  was  not  insisted  on; 
but  the  plaintiff  obtained  a  ver- 
dict upon  new  evidence,  as  to  the 
residue  of  his  demand.  (Counsel 
for  the  plaintiff,  Wilde,  Serjt.  and 
Bayly;  for  the  defendant,  C.  F, 
WUliafns  and  Manning),  In  Easter 
Term,  1828,  a  rule  nisi  was  ob- 
tained to  set  this  verdict  aside  on 
the  ground  of  surprise. 


426 


CASES    IN    THE    KING  S    BENCH^ 


1827. 


The  King  v.*  the  Inhabitants  of  Herstmonceux. 

1  WO  justices,  by  their  order,  removed  James  Start,  Su- 
sannah his  wife,  and  their  three  children,  from  the  parish 
of  All  Saints,  in  the  town  and  port  of  Hastings,  to  the 
parish  of  Herstmonceux,  both  in  the  county  of  Sussex :  and 
the  Sessions,  on  appeal,  quashed  the  order  as  to  one  of 
tyto  give  three  the  children,  she  being  illegitimate,  and  confirmed  it  as 
ftom  anv^Quaj-  ^^  ^^®  other  paupers,  subject  to  the  opinion  of  this  Court, 
ter  day,  is  a      upon  the  following  case  : 

On  the  20th  December,  1827,  the  pauper,  James  Start, 
being  then  settled  in  Hertmonceux,  agreed  with  John  Fos- 
ter, to  take  a  house  in  the  parish  of  All  Saints,  Hastings, 
at  twenty  guineas  a  year,  the  rent  to  be  paid  weekly,  and 
either  party  to  be  at  liberty  to  give  three  months*  notice 
from  any  quarter  day,  and  at  the  expiration  thereof,  to 
determine  the  tenancy.  The  pauper  continued  a  year  in 
the  occupation  of  the  premises,  and  paid  a  full  year's 
rent. 


The  taking 
of  a  tenement 
at  20  guineas 
a  year,  the 
rent  to  be  paid 
weekly,  but 
either  party, 
to  be  at  liber- 

giv< 
months*  notice 


yearly  hiring 
within  6  Geo. 
4,  c.  57, 


Long  and  Capron,  in  support  of  the  order  of  Sessions. 
The  question  in  this  case  is,  whether  the  pauper  acquired 
a  settlement  in  the  parish  of  Hertsmonceux,  by  the  renting 
of  a  tenement,  pursuant  to  the  requisites  of  the  statute,  6 
Geo.  4,  c.  67.  (a).     The  Sessions  have  decided  that  he 


(fl)  Which  came  into  operation 
the  22d  June,  1825,  and  which 
enacts,  "  that  no  person  shall  ac- 
quire a  settlement  in  any  parish  or 
township  maintaining  its  own  poor, 
by  or  by  reason  of  settling  upon, 
renting,  or  paying  parochial  rates 
for  any  tenement,  not  being  his 
or  her  own  property,  unless  such 
tenement  shall  consist  of  a  sepa- 
rate and  distinct  dwelling-house  or 
building,  or  of  land,  or  of  both, 
bond  fide  rented  by  such  person, 


in  such  parish  or  township,  at  and 
for  the  sum  of  10/.  a  year,  at  the 
least,  for  the  term  of  one  whole 
year ;  nor  unless  such  house  or 
building,  or  land,  shall  be  occu- 
pied under  such  yearly  hiring,  and 
the  rent  for  the  same,  to  the' 
amount  of  10/.,  actually  paid,  for 
the  term  of  one  whole  year  at  the 
least,  provided  always  that  it 
shall  not  be  necessary  to  prove  the 
actual  value  of  such  tenement." 
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did  not,  and  it  is  confidently  submitted  that  their  decision 
is  right.  The  act  requires  a  bona  fide  renting,  at  10/.*  a 
year ;  which  the  facts  stated  in  this  case  entirely  fail  to 
shew.  The  tenancy  created  might  endure  for  a  year,  but 
there  was  nothing  in  the  agreement  making  it  binding 
upon  either  party  that  it  should  be  so.  IBayley,  J.  But 
it  did  endure  for  a  year,  in  point  of  fact ;  and,  then,  is 
not  the  statute  satisfied  ?  Where  there  is  a  general  hiring, 
at  weekly  wages,  with  an  agreement  for  a  month's  warn- 
ing, and  a  year's  service  is  performed,  that  is  a  yearly 
hiring,  (a).  Is  not  that  an  analogous  case  with  the  present?] 
Such  a  contract  would,  doubtless,  be  considered,  by  con- 
struction of  law,  a  contract  for  a  year ;  but  it  is  submitted, 
that  the  cases  are  very  distinguishable.  As  the  rent,  here, 
was  to  be  paid  weekly,  the  statement  that  the  house  was 
taken  *'  at  20  guineas  a  year,"  can  only  mean  that  the 
house  was  taken  at  the  rate  of  20  guineas  a  year,  that  is, 
at  so  much  a  week  as  would,  at  the  end  of  a  year,  amount 
to  20  guineas.  There  was,  therefore,  no  yearly  rent  here, 
which  the  statute  clearly  requires.  Neither  was  there  a 
taking  for  the  term  of  va  year.  Either  party  might  have 
determined  the  tenancy  at  the  end  of  six  months;  but  the 
taking  required  by  the  statute  is  an  unconditional  one : 
one  that  it  is  not  possible  for  the  tenant  to  determine, 
before  the  end  of  a  year.  All  the  statutes  upon  this  sub- 
ject, shew  the  meaning  of  the  Legislature  to  have  been, 
that  the  party  claiming  a  settlement  by  renting  a  tenement, 
shall  have  come  into  the  parish,  intending  to  be  a  perma- 
nent resident  there.  Thus,  the  preamble  of  the  13  and  14 
Car.  2,  c.  12,  states,  that  "  poor  people  are  not  restrained 
fix)m  going  from  one  parish  to  another,  and  therefore  do 
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(<i)  It  has  been  held,  that  a 
hiring  for  an  indefinite  periody  at 
six  shillings  a  week  for  the  winter, 
and  nine  shillings  a  week  for  the 
summer,  is  not  a  yearly  hiring. 
Bex  V.  Warminster,  9  D.  &  R»  70  ; 
6B.  &C.  78;    4  D.  Sc  R.  M.  C. 


197.  There  was,  however,  no 
agreement  for  a  month's  warning 
in  that  case,  though  the  pauper 
once  gave  a  month's  notice  of  his 
intention  to  quit,  which  was  not 
acted  upon. 


1827. 


The  Kino 

V. 

Herstmon- 

CEUZ. 


CASES    IN    THE  KINGS  BENCH, 

eadeavour  to  tettle  themselves  in  those  parishes  where 

TheKTNG     ^^^  i^  ^^  ^B^  stodcy  the  largest  commons  or  wastes  to 

V.  build  cottages,  and  the  most  woods  to  bum  and  destroy ; 

cscx.        ^^^  when  they  have  consumed  it,  then  to  another  parish, 

and  at  last  become  rogues  and  vagabonds,"  &c. ;  and  the 

subsequent  statutes  of  69  Geo.  3,  c.  50,  and  6  Geo.  4, 

c.  57,  are  in  the  same  s^Hrit,  and  lay  down,  both  of  them, 

one  and  the  same  rule,  namely,  that  the  ten^nait  shall  be 

hired  for  a  year,  at  a  yearly  rent,  and  be  occupied,  and 

the  rent  paid,  for  a  year  also.    Here  that  rule  has  not  been 

complied  with-Mhe  house  was  not  hired  for  a  year,  nor 

was  the  rent  yearly;  and  the  &ct  of  the  house  having 

heea  occupied  for  a  year,  and  rent  for  a  year  paid,  will  not 

cure  the  defect  in  the  original  agreement. 

Bolland,  contrd.  It  is  impossible,  fay  any  operation  of 
figures,  to  divide  the  sum  of  twenty  guineas  into  aUquot 
parts,  so  as  to  make  equal  weekly  payments  of  it  (a) ;  a 
fact  which  shews  most  clearly,  that  a  yearly,  and  not  a 
toee/cfy  tenancy,  was  contemplated  by  these  parties.  The 
act  contains  three  requisites  for  the  acquiring  a  settlement 
by  renting  a  tenement — first,  that  the  tenement  shall  be 
rented  at  10/.  a  year,  at  least,'  for  the  term  of  a  year ; 
secondly,  that  it  shall  be  occupied  for  a  year,  under  such 
yearly  fairing ;  and  thirdly,  that  rent,  for  a  year,  shall  be 
actually  paid.  All  these  have  been  complied  with  in  the 
present  case,  for  there  is  nothing  in  the  statute  requiring 
that  the  terms  of  the  contract  shall  be  such  as  to  invest 
the  tenant,  from  the  moment  of  making  the  contract,  with 
a  perfect  right  to  a  settlement.  The  plain  intention  of 
these  parties  was  to  create  a  yearly  tenancy,  defeasible 
indeed ;  but  which  has  not  been  defeated.  The  pauper 
was  tenant  of  the  house  for  a  year,  at  the  yearly  rent  of 
twenty  guineas ;  he  haa  occupied  the  house  during  a  year 

(a)  20  g;uineas,  divided  by  52,      over— divided  ^yy  365/  will  give 
will  g;ive  8s.  Ol,  aod  36  farthings      li.  Id.  i,  and  85  fiurthings  over. 
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and  paid  rent  for  a  year :  conseqiientlj  he  has  satiftiMd  aH 
the  requisites  of  the  law,  and  has  acquired  a  settlement. 

Ctir.  adv.  vuli. 

The  judgment  of  the  Court  was  now  deUvered  by 
Bayley,  J. — The    pauper    being   settled    in    Herst- 
monceux,  took  a  tenement  in  Hastings  at  21/.  a  year. 
He  clearly  acquired  a  settlement  in  Hastings,  provided  this 
was  a  renting  for  a  whole  year,  within  6  Geo*  4,  cap.  57, 
which  requires  that  the  tenement  be  bona  fide  rented  for 
the  term  of  one  year.    This  statute  repeals  69  Geo.  3, 
cap.  50.    There  is  nothing  in  the.  preamble  of  6  Geo,  4, 
which  shews  that  it  was  then  in  the  contemplation  of  the 
legislature  to  require  more  thi^n  what  would  constitute  a 
tenancy  for  a  year.     The  recital  in  the  6th  Geo.  4,  is 
"  Whereas  the  settlement  of  the  poor  has  been  made  in 
some  instances  to  depend  upon  the  annual  value  of  tene<- 
ments  which  they  may  have  rented,  or  upon  the  value  of 
tenements,  in  virtue  of  which  they  have  paid  parochial 
rates.    And  whereas  the  ascertaining  such  value  in  such 
cases  has  given  rise  to  very  expensive  litigation,    and 
whereas  doubts  have  been  entertained  whether  an  act 
made  in  the  59th  year  of  King  George  3,  entitled  ''  An 
act  to  amend  the  laws  respecting  the  settlement  of  the 
poor,  as  far  as  regards  renting  tenements,''    has  been  ef^ 
fectual  for  the  purpose  of  altering  the  law  in  respect  of  the 
necessity  of  proving  the  annual  value  of  tenements  so 
rented  :  and  it  is  expedient  that  further  provision  be  made 
relative  thereto."    Here  we  find  no  recital  of  any  incon- 
venience having  arisen  where  the  tenancy  was  originally 
defeasible  at  certain  periods.    There  is  nothing  in  the  act 
to  shew  that  by  the  term  ^'  one  whole  year,"  any  thing  more 
was  meant  than  what  the  law  considers  to  be  a  tenanoy 
for  a  year.    The  question  in  this  case  will  therefore  be, 
whether  this  was  a  tenancy  for  a  year ;  and  I  cannot  enter- 
tain any  degree  of  doubt  but  that  this  is  prtmS /ncte  a 
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yeaity  tenancy.  The  legal  effect  of  this  i^reement  was  to 
create  a  tenancy  from  year  to  year,  with  a  proviso  for  deter- 
mining that  tenancy  at  an  earlier  period.  Upon  principle  as 
well  as  upon  authority^  the  legal  estate  was  vested  in  the 
pauper^  subject  to  being  defeated.  In  the  case  of  all  defea- 
sible estates^  the  legal  estate  passes  in  the  first  instance. 
A  lease  for  twenty-one  years  is  frequently  made  deter- 
minable at  the  expiration  of  seven  or  fourteen  years;  yet 
it  is  not  the  less  a  lease  for  twenty  one  years  in  law, 
though  it  may  de  defeated  by  matter  ex  post  facto  (a).  So 
where  the  lease  contains  a  proviso  for  cesser  of  the  term, 
upon  non  payment  of  rent,  or  non  performance  of  cove- 
pants.  In  Co.  Lit.  42  a,  (6),  several  cases  are  put  of 
defeasible  life  estates.  Lord  Coke  there  says,  ''  If  a  man 
grant  an  estate  to  a  woman,  dum  solafuerit,  or  durante  w- 
duitate,  or  quamdiu  se  bene  gesserit,  or  to  a  man  and  a 
woman  during  coverture,  or  as  long  as  the  grantee  dwell 
in  such  a  house,  or  so  long  as  he  pay  40/.,  Sec,  or  until 
the  grantee  be  promoted  to  a  benefice,  or  for  any  like  un- 
certain time ;  which  time,  as  Bracton  saith,  is  temput 
indeterminatum.     In  all  these  cases,   if  it  be  of  lands  or 


(a)  So  e  converse  in  Birch  v. 
Wright,  1  T.  R.  380,  Mr.  J.  Bui- 
Icr  says,  "  if  a  tenant  from  year  to 
year  holds  for  four  or  five  years, 
either  he  or  his  landlord,  at  the 
expiration  of  that  time,  may  de. 
clare  on  the  demise  as  having  been 
made  for  such  a  number  of  years. 
So  it  is  expressly  laid  down  by  the 
Court  in  Legg  v.  Strudwick,  Salk. 
414.''  This  dictum  was  cited  and 
recognized  by  Gaselee,  J.,  in  Ldp- 
pincott,  Bart,  v.  Yard,  Taunton 
Spring  Assizes,  1828.  The  words  of 
Salkeldy  however,  are,  •*  et  pef  cur 
fiam,  it  ^ffts  held,  first,  that  after 
the  two  years,  the  lessor  or  lessee 
might  determine;  but  if  the  lessee 
held  on,  he  was  not  then  tenant  at 
willf  but  for  a  year  certain;'  for 


this  holding  on  must  be  taken  to  be 
an  agreement  to  the  original  con- 
tract and  execution  of  it ;  and  the 
first  contract  was  from  year  to  year; 
2ndly,  the  third  year  is  not  in  the 
nature  of  a  distinct  interest,  be- 
cause it  arises  from  the  same  exe- 
cutory contract,  and  therefore,  the 
lessor  may  distrain  the  third  year 
for  the  rent  of  the  second ;  and 
such  an  executory  contract  as  this 
is  not  void  by  the  statute  of  frauds, 
though  it  be  for  more  than  three 
years,  because  there  is  hereby  no  * 
term  for  above  two  years  ever  sub- 
sisting at  the  same  time;  and  there 
can  be  no  fraud  to  a  purchaser, 
for  the  utmost  interest  that  can  be 
to  bind  him,  can  be  only  one  year." 
(b)  iTho.  Co.Litt.621. 
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tenements,  the  lessee  hath  in  judgment  of  law  an  estate         1827. 
for  life,    determinable,    if  livery  be  made ;  and  if  it  be  of     j^^  j^^^ro 
rents,  advowsons,  or  any  other  thing  that  lies  in  grant,  v. 

he  hath  a  like  estate  for  life  by  the  delivery  of  the  deed ;         ceux. 
and  in  court  or  pleading  he  shall  allege  the  lease,  and  con* 
elude,  that  by   force  thereof,  he  was  seised,  generally,  for 
term  of  his  life"  (a). 

Order  of  Sessions  quashed  (6). 

(a)  And  see  Preston  on  Estates,  fore  Michaelmas  term,  ante  95, 
405.  confirmiDf  the  opinion  then   pro- 

(b)  His  Lordship  afterwards  re-  nounced,  by  a  reference  to  the 
delivered  the  judgment  of  the  above  decision  in  Rex  v.  Herst- 
Coart,  in  Rex  v.  Sandhurst^  which  monceux* 


had  been  given  at  the  sittings  be- 


TheKino  v.  the  Inhabitants  of  Brington. 

A  WO  Justices,  by  their  order,  dated  20th  May,  1826,  re-      The  wife  of 
moved  "  Maria  Chambers,  the  wife  of  Edward  Chambers,  *  pe^o^^^^o 

'   was  legally 

then  a  convict  at  Van  Diemen's  Land,  and  thei|^  daughter,  settled  in  A., 
Mari/  Elliott  "  from  the  parish  of  Brington  to  the  parish  transiwrted 
of  Badby,  both  in  the  county  of  Northampton ;  and  the  convict,  went 
sessions,  on  appeal,    quashed  the  order,  subject  to  the  sided  there 
opinion  of  this  court,  upon  the  following  case.  upon  an  estate 

John  Elliott,  in  consideration  of  a  marriage  intended  was  jointly  in- 
between  himself  and  Mary  Thornton,   by  indentures  of  {fgr  sUters*^ 
lease  and  release  and  settlement,  of  ^the  6th  and  7th  Ja-  under  their 
nuary,  1772,  did  grant  and  release  a  q^essuage  in  Little  ri^e  settle^ 
Brington,  and  about   20   acres  of  land,   to   trustees,  to  ment:— Held, 
the  uses  therein  mentioned,  viz.  to   the  use  of  himself  residing  upon 

till   the   marriafi^e,     remainder   to    himself  for   life,   re-  ?^<>«^»»>and 

°  *  .  irremovable. 

mamder  to  trustees  to  support  contingent  remamders,  re-  The  sessions 

having  Quash- 
ed an  order  of  removal  both  as  to  such  woman  and  a  child  who  accompanied  ner : 

Held,  that  they  tiiereby  virtually  declared  the  child  to  be  within  the  age  of  nurture,  and 
irremovable  from  the  mother,  and  that  the  Court  might  presume  the  fiu;t  to  be  so. 
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*  1827.        mainder  to  the  use  of  the  said  Mary  Thornton  for  life,  in 
The  Kino      ^^  of  jointure,  remainder  to  trustees,  their  executors,  &c., 

..,«'•  for  600  yearii  from  the  decease  of  the  survivor  of  Hie  said 

Brtnoton  _. 

John  Elliott  ^d  Mary  Thornton,  subject  to  the  trusts 

thereinafter  declared,  and  after  the  expiration  of  the  said 
500  years,  and  subject  thereto,  remainder  to  the  use  of 
the  first  son  of  the  body  of  the  said  John  Elliott,  on  the 
body  of  the  said  Mary,  la^^iully  to  be  begotten,  and  the 
heirs  of  such  first  son  lawfully  issuing,  remainder  to  the 
use  of  the  second,  and  all  and  every  other,  the  son  and 
sons  of  the  body  of  the  said  John  Elliott  on  the  body  of  the 
said  Mary,  lawfully  to  be  begotten  successively,  according 
to  seniority  of  age  and  priority  of  birth,  and  the  heirs  of  his 
and  their  body  and  bodies  lawfully  issuing ;  the  dider  of 
such  son  and  sons,  and  the  heirs  of  his  and  their  body  or 
bodies,  to  be  preferred ;  remainder  to  the  use  of  all  and 
every  daughter  and  daughters  of  the  said  John  Elliott,  on 
the  body  of  the  said  Mary  lawfully  to  be  begotten,  and 
the  heirs  of  the  body  and  bodies  of  all  and  every  such 
daughter  and  daughters  lawfully  issuing,  the  said 
daughtcfr  and  daughters,  if  more  than  one,  to  take  as 
tenants  in»common :  and  for  want  of  such  issue,  to  the  use 
of  the  said  John  Elliott,  his  heirs  and  assigns  for  ever. 
The  marriage  took  effect,  and  there  was  issue,  four  sons 
and  eight  daughters,  all  of  whom  died  without  issue,  in 
the  lifetime  of  their  mother,  except  fouir  daughters,  vit. 
Elizabeth,  Alice,  Maria,  and  Sophia,  who  survivied  her. 
Maria,  the  pauper,  intermarried  with,  anod  is  now  the  wife 
of,  Edward  Chambers,  whose  legal  settlement  is  now  in 
the  parish  of  Badby,  where  she  was  living  until  February 
1826,  (her  husband  being  at  that  time,  and  continuing  at 
the  date  of  the  order  of  removal,  absent  from  England), 
when  she  wfent  to  Brington,  the  parish  in  vdiich  the  pro- 
perty lies,  to  her  sister,  who  lives  in  the  house  mentioned 
in  the  settlement,  and  resided  there  thirteen  weeks,  unlfl 
she  was  removed  to  Badby. 


AFTER    MICHAELMAS   t]£RM,    Vltt.    GEO.  IV.  433 

Rolbechf  in  support  of  the  order  of  Sessions.  The  only  1 827. 
question  in  this  case  is,  whether,  under  the  circumstances  rj^^  j^^^^ 
stated,  the  pauper,  Maria  Chambers,  wajs,  or  was  not,  by  ^  «• 
law  remorable.  It  may  be  assumed,  for  it  will  hardly 
be  denied,  that  as  one  of  the  four  surviving  daughters, 
she  had  a  legal  estate  in  the  house  and  land  in  Brington, 
under  her  mother's  marriage  settlement;  and  then  it  fol- 
lows, that  she  was  living  upon  her  own  at  the  time  the 
order  of  removal  was  made,  and  was  by  law  irremovable.^ 
Rex  v«  Ayihrop  Rooding  (a)  is  decisive  of  the  present 
case ;  for  it  was  there  held,  that  a  married  woman  cannot 
be  removed  from  the  estate  of  her  husband,  as  being  likely 
to  become  chargeable  ;  and  that  was  not  so  stroi^  a  case 
as  the  present;  for  there  the  husband  having  been  legally 
settled  at  White  Rooding,  went  away  and  left  his  wife ;  * 
whereupon  she  went  and  lived,  without  her  husband,  in  a 
copyhold  tenement  o/'Aer  husband's  awn  at  Aythrop  Rood** 
ing:  here,  the  husband  having  been  legally  settled  at 
Badby,  left  his  wife,  who  went  and  lived,  without  her 
husband,  upon  property  of  her  own  at  Brington.  So,  in 
Rex  V.  Marthy  (Jb),  it  was  held,  that  one  who  is  resident 
on  an  estate  granted  to  him  for  lives,  in  consideration  of 
two  guineas  fine,  and  one  shilUng  r^it,  cannot  be  removed 
therefirom,  though  actually  chargeable.  So,  in  Rex  v.  ^ 
Houghton-le-Spring  (c),  a  pauper  having  a  freehold  estate 
in  A.,  in  the  occupation  of  a  tenant  to  whom  he  had  let  it, 
was  deemed  to  gain  a  settlement  by  residing  thereon  forty 
days,  with  the  licence  ofhis  tenant,  for  the  purpose  of  making 
some  repairs ;  such  residence  being  considered  as  equiva- 
lent to  a  residence  in  any  other  part  of  the  parish.  This 
latter  case  is  a  decisive  answer  to  any  objection. that  may 
be  raised  to  the  nature  and  circumstances  of  the  pauper's 
residence  in  this  case.  It  may  be  admitted  th^t  she  resided 
in  the  character  of  a  visitor  to  her  sister ;  but  still  she 
resided  upon  her  own,  from  which  she  was  irremovable, 
and  that  residence  being  for  more  than  forty  days,  con- 
ferred upon  her  a  settlement. 

(<i)  Burr.  S.  C.  412.        (6)  5  Eas*,  40.        (r)  1  East,  247. 
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Dwarris  and  Humfrey,  cofUrd,    The  pauper's  husband 
rfh^  'Jk.Tno     ^^  legally  settled  at  Badby ;  so,  therefore,  was  the  pauper 
V.  herself.     But  it  is  said,  first,  that  she  was  inremoFable 

firom  Brington ;  and  secondly,  that  she  acquired  a  seUle- 
ment  of  her  own  in  that  parish.  Without  admittiiig  either 
of  those  propositions,  it  is  to  be  observed,  that  the  one  does 
not  necessarily  fcJlow  horn  the  other ;  the  pauper  might  be 
irremovable, without  gaining  a  settlement;  for*  as  wassud 
by  Davison^  J.,  in  Bex  v.  Aytkrop  Reading,  (a),  '^gmmng 
a  settlement,  and  being  irremovable  from  a  place,  are  not 
convertible  terms/'  Then,  here,  first,  it  is  quite  dear  that 
the  pauper  could  not  acquire  a  settlement  in  Brington,  be- 
cause she  was  a  married  woman;  and  secondly,  that  she 
was  removable,  because  she  was  not,  in  the  fair  sense  of 
the  word,  residing  upon  an  estate  of  her  own.  She  had  no 
estate  whatever  of  her  own  in  the  house  and  land ;  her 
interest,  whatever  it  might  have  been,  had  passed  to  her 
husband.  [Bay ley,  J.  The  husband  and  wife  wete  both 
seised  in  right  of  the  wife.  That  is  the  utmost  length  your 
argument  can  go.  It  cannot  be  said  that  the  husband  was 
seised  exclusively  in  right  of  his  wife  (6).  The  wife  had 
herself  a  legal  interest  in  the  premises.]  The  wife  had  no 
power  over  the  estate ;  she  had  no  present  interest  in  it^ 
but  merely  an  interest  expectant  on  the  death  of  her  hus« 
band  :  and  an  expectant  interest  will  not  do.  In  Rex  v. 
Eatrington  (c),  it  was  held,  that  if  A.,  residing  on  a  cottage 
,  of  his  own,  grant  it  by  lease  and  release  to  JS.  in  fee,  in  con* 
sideration  of  36/.,  with  a  proviso  ''  that  A.  shall  live  in,  and 
occupy  the  said  cottage,  with  the  appurtenances,  as  he 
has  heretofore  done,  for  life,"  B.  takes  only  a  remainder 
after  an  estate  for  life  in  A.,  and  therefore  has  not  such  an  in- 
terest during  A.*s  life,  as  will  enable  him  to  gain  a  settlement 
by  a  residence  on  the  estate.   That  is  an  authority  for  saying 

(*)  Burr.  S.  C.  414.  Dougl. 314,(329) ;  1  Wmi.S«iiid. 

(b)  Catlin  Y.MUner,  2  Lutwyche,      235,  n. 
««2,  5 ;    Polyblank  v.  ffawkint,  (c)  4  T.  R.  177. 
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tfait  the  pauper  in  this  case  could  not  acquire  a  settlement. 
Neither  was  she  irremovable ;   Rex  v.  North  Weald  Bas-     ThTKniG 
9eit(a).    There,  a  widow  entitled  to  dower,  which  was  v. 

unassigned,  upon  her  husband's  estate,  which  had  been 
mortgaged  by  him  for  1000  years,  after  receiving  het 
dower  upon  one  half  year's  rent  firom  the  mortgagee  in  pos*- 
sesBion,  became  chargeable  to  the  parish  in  which  the 
property  was  situated,  before  she  had  resided  40  days  i 
and  it  was  held,  that  as  the  dower  had  not  been  assigned, 
she  had  not  such  an  interest  in  the  parish  as  to  render  her 
irremovable  from  what  could  be  called  her  own.    As  this 
pauper  can  never  acquire  a  settlement  at  Brington,  it 
would  be  a  great  hardship  on  that  parish  to  hold  her  irre^ 
movable  from  it ;   because  the  consequence  may,  atfd  pro- 
bably willy  be,  that  she  will  continue  there,  chargeable,  and 
a  burthen,  for  the  remmnder  of  her  life.     Rest  v.  Aytkrap 
Rooding,  which   has  been  so  strongly  relied  on  by  the 
other  side,  though  it  certainly  resembles  the  present  case 
in  some  respects,  is  nevertheless  distinguishable  from  it  in 
others.    There,  the  pauper  was  not  actually  chargeable  at 
the  time  of  her  removal,  as  she  was  here ;  and  Lord  Mans- 
ield  said,  ''she  cannot  be  remo'vced  from  her  husband's 
property,  upon  being  on/y  likely  to  become  chargeable.'^ 
There,  the  Court  presumed  that  the  wife  went  into  the 
removing  parish  with  her  husband's  consult ;  for  Denisanf 
J.,  said^ ''  this  woman's  going  thitb^  does  not  appear  to  be 
against  the  consent  of  her  husband ;  it  is  rather  to  be  pre- 
sumed that  she  went  mth  his  consent ;''  here,  it  is  impossi-^ 
ble  to  presume  the  husband's  consent,  for  the  case  finds 
that  he  had  been  absent  from  her  for  a  considerable  time 
before  she  went  to  Brington.    There,  the  property  belonged 
solely  and  exclusively  to  the  husband,  and  in  his  absence 
there  was  no  person  but  the  yf/ik  who  had  any  interest  or 
duty  to  take  care  of  it ;  here  other  persons  were  interested 
in  the  estate,  and  one  of  them  was  actually  residing  upon 
it,  and  taking  charge  of  it.    At  all  events,  in  order  to 

(a)4D.&R.  276;  2  B.  &  C.  734  ;  2  D.&R.  M.C.,  221. 
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render  the  party  irremovable^  there  must  be  a  residence^ 
XheKiNo     ^^  ^^^  ^^S^^  import  of  that  word,  which  there  was  not  in 

_     V-  this  case.   The  law  requires  a  residence,  not  in  the  charac- 

Beinotov. 

ter  of  visitor  only,  which  this  pauper  was,  but  in  the  cha- 
racter of  owner  of  the  estate.  [Bay ley ,  J.  The  pauper 
was  interested  in  the  property  jointly  with  her  sister,  and 
she  went  to  live  with  that  sister,  who  resided  in  the  very 
house  mentioned  in  the  marriage  settlement.]  But  she 
did  not  go  to  live  there  in  her  own  right;  she  went  there 
merely  as  the  visitor,  and  resided  there  merely  as  the  guest, 
of  her  sister,  without  any  view  of  enforcing  her  own  claim 
to  the  estate.  She  did  not  even  go  there  with  the  purpose 
of  residing  upon  the  estate;  that  which  the  law  requires, 
and  which  may  be  termed  the  animus  residendi,  was  want- 
ing. The  case  of  Rex  v.  Ashtonrunder-Lyne  (a),  is  some- 
what applicable  upon  this  point.  There,  the  pauper's  hus- 
band being  a  soldier,  deserted,  and  left  his  family  in  the 
parish  of  »S.,  and  the  wife,  during  his  absence,  took  a  house 
al  5/.  a  year  in  5.,  and  lived  in  it  with  her  family,,  and 
also  took  another  house  at  five  guineas  a  year,  and  put 
some  of  her  husband's  furniture  into  it,  intending  to 
remove  thither,  but  never  did  remove,  but  underlet  it ;  and 
during  the  time  she  held  both,  her  husband  came  to  see 
her,  and  remained  seven  weeks  concealed  in  the  house 
where  she  lived,  and  was  made  acquainted  with  her  having 
taken  the  two.  It  was  held,  that  the  husband  did  .not 
acquire  a  settlement  by  that  residence.  And  why?  Upon 
the  ground  that  he  was  in  the  house,  not  animo  residendi, 
but  animo  latitandi ;  for  the  purpose  of  concealing  himself 
from  danger,  not  for  the  purpose  of  ordinary  and  ostensible 
residence.  So  here,  the  pauper  was  in  the  house,  not  aUt- 
mo  residendi^  but  animo  visitandi ;  merely  as  a  guest,  not  as 
a  resident.  [Bayley,  J.  I  take  that  case  to  have  been 
decided  on  a  very  different  ground.  The  house  was  taken 
by  the  wife,  independently,  and  without  the  knowledge  of, 
the  husband.    The  landlord  treated  with  her,  and  her 

(a)  4  M.  &  S.  357. 


V, 

Beingtoit. 
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only ;  he  never  intended  to  make  the  husband  his  tenant : 
the  husband  never  was  tenant  of,  or  had  any  interest  in,  The  Kiho 
the  house ;  therefore  his  merely  inhabiting  it  for  a  particular 
purpose,  during  a  particular  period,  conferred  no  settlement 
upon  him.  That  I  take  to  be  the  ground  of  the  decision 
in  that  case.]  If  the  Court  are  of  opinion  that  the  pauper 
went  to  Brington  for  the  purpose  of  residing  there  in  her 
own  right,  and  at  the  same  time  see,  as  they  must  do,  that 
she  concealed  that  purpope,  and  went  apparently  with  the 
view  of  merely  paying  a  visit  to  her  sister ;  then  they  must 
'ieel  that  she  practised  a  gross  fraud,  to  the  success  of 
which  they  vnll  not  by  their  decision  contribute :  Rexv.  SL 
Michaers,  Bath{a),  where,  after  deciding  upon  other  points 
respecting  the  settlement,  Lord  Mansfield  said,  ^'  there 
is  still  another,  and  a  stronger  ground  in  this  case;  for  the 
possession  (of  the  tenement)  was  gained  by  fraud ''  (b). 
Lastlyi  upon  the  question  of  irremovability,  it  is  to  be 
observed,  that  the  order  of  removal  comprehends  not  only 
the  wife  but  her  daughter,  and  as  the  case  does  not  state 
that  the  daughter  was  within  the  age  of  nurture,  and  as 
such  irremovable  from  her  mother,  her  settlement,  at  all 
events,  must  follow  that  of  her  father,  and  she  was  remov- 
able to  Badby,  the  place  of  her  father's  settlement. 

Baylby,  J. — With  respect  to  the  point  last  made,  I 
think  the  Sessions,  by  quashing  the  order  of  removal  with 
respect  to  the  child  as  well  as  the  mother,  have  virtually, 
though  not  in  express  terms,  declared  that  the  child  wbs 
within  the  age  of  nurture,  and,  therefore,  not  removable 
from  her  mother;  therefore  I  see  no  reason  for  reversing 
the  order  of  Sessions  on  that  point.  Then  with  respect  to 
the  mother,  the  only  question  really  is,  was  she,  or  was 
she  not,  in  point  of  law,  removable  from  Brington? 
Whether  she  has  acquired,  or  could  by  possibility  acquire, 
a  settlement  there,  is  a  very  different  question,  and  one 
which  it  is  quite  unnecessary  to  decide  on  the  present 

(a)  Doug.  630;  Cald.  110.  (6)  Rex  v.  Birmmghamfpoit. 
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i82r.        oQcasidn.    Her  husband  is  legally  settled  in  Badby,  and  i«i 
X^Tkiiig      b^'^  living ;  primd  facie,  therefore^  she  was  settled  there, 
and  there  only,  and  was  incapable  of  obtaining  a  settle- 
ment elsewhere.    There  are  exceptions  to  that  role,  but  we 
need  not  consider  whether  the  present  is  one  of  the  ex- 
cepted cases :  it  is  sufficient  for  the  purposes  of  this  inquiry 
to  say,  whether  the   pauper  was  removable  or  not.     I 
am  clearly  of  opinion  that  she  was  not,  but  that  she  was 
within  the  principle  of  law,  which  says,  that  none  are  re- 
movable from  their  own  estate.    She  had  a  clear  l^al 
interest  in  one  fourth  of  i\fe  estate  at  Brington ;  that  in* 
terest  was  her  own,  and  not  her  husband's ;  the  seisin  was 
in  her;  it  was  her  own  property,  and  she  had  a  right  to  go 
and  live  upon  it.  The  argument  that  the  husband  alone  was 
seised  in  right  of  his  wife,  of  the  interest  in  the  estate,  is  not 
correct  (a) ;  the  utmost  that  can  be  contended  is,  that  they 
were  seised  jointly ;  and  admitting  that  to  be  the  case,  it 
does  not  vary  the  rights  of  the  wife.     But  even  if  the  pro- 
perty was  exclusively  the  husband's,  still,  according  to  tile 
decision  in  Rex  v.  Aythrop  Hooding  (b),  the  wife  had  a 
natural,  at  least  a  matrimonial  right,  to  go  to  her  husband's 
estate,  and  being  there,   was  not  removable,  from  it ;  and 
that  is,  in  its  circumstances,  a  weaker  case  than  the  present 
Upon  the  general  principle,  therefore,  it  is  clear  that  this 
pauper  was  not  removable,  if  she  was  residing  upon  her 
own ;  but  Ihat  has  been  denied ,  and  it  has  been  said  that 
she  was  not  resident  in  Brington,   within  the  fair  legal  im* 
port  of  that  word.   I  do  not,  however,  see  any  thing  in  that 
objection.    The  pauper  had  a  right  to  go  and  live  upon  the 
estate ;  she  had  a  legal  interest  in  it,  which  might  natii- 
rally  lead  her  to  do  so ;  she  had  u  good  reason  for  doing 
so,  namely,  to  look  after  the  rents  and  profits  arising  from 
the  estate,  as  well  as  the  desire  of  seeing  her  own  sister, 
who  was  previously  residing  there.     I  am,  therefore,  of 
opinion,  that  she  was  residing  upon  the  estate,  in  the 
iuUest  sense  of  the  word,  when  she  was  removed,  and  that 

(a)  Ante,  434  (b).  {b)  Burr.  S.  C.  412. 


5? 
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■he  ¥ras  residing  upon  her  own,  and«  therefore,  irremov- 
able :  the  result  is,  that  the  Sessions  came  to  a  right  con-     The  Kurc 
elusion,  and  that  their  order,  quashing  the  order  erf*  removal, 
must  be  confirmed. 

The  other  Judges  concurred. 

>    Order  of  Sessions  confirmed. 


The  Kino  v.  The  Inhabitants  of  Cottinoham. 

X  WO  justices  made  an  order  for  the  removal  of  A$m,     The  wife 
the  wife  of  Patrick  O'Hara,  and  her  four  children,  ftom  *?**  children 

,      of  an  Irish- 
the  town  and  county  of  the  town  of  Hull,  to  the  township  man,  who  has 

of  Cottingham,  as  the  last  legal  place  of  her  settlement,  fn^E^l^d"' 

and  that  of  her  children,  in  the  absence  of  her  husband ;  and  absconds 

and  the  Sessions,  on  appeal,  confirmed  the  order,  subject  <^i^i^^bl^ 


to  the  opinion  of  this  Court,  upon  the  following  case :  must  be  re- 

Afm  O* Harass  maiden  settlement  was  in  Cottingham,  place  of  the 
the  ajqpdlant  parish;  and  she  had  acquired  no  subsequent  ^^Vj?^^ 
settlexnent.    It  was  admitted  that  the  settlement  of  her  ment,  and 
eldest  child,  who  was  bom  a  bastard,  was  also  in  that  ^^^  t^ire- 
parish.  Pairiek  O^Hara.  a  native  of  Ireland,  was  married  land,  under  the 

59  Oeo   3 

to  the  said  Ann  on  the  38th  April  1819,  and  the  three  c.  12  s.33. 
youngest  diildren  are  the  issue  of  that  marriage.  He  has 
no  settlement  in  England.  Some  time  in  the  year  1819, 
aft^  the  maniage  of  the  said  Ann  with  the  said  Patrick 
(yHara,  and  while  they  resided  at  Hull,  the  said  Ann 
and  her  said  eldest  child  became  chargeable  to  Hull,  and 
were  thereupon,  with  the  oonsent  of  her  said  husband, 
removed  to  Cottingham,  the  place  of  her  maiden  settle- 
ment :  and  the  order  of  removal  made  upon  that  occasion 
stated  the  said  Ann  to  be  ''  the  wife  of  Patrick  0*Hara,  an . 
Irishman,  who  had  no  settlement  in  England  ;*'  and  that 
the    said  Patrick  O'Hara   had   consented   to  the  said 
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1827.        removal.    That,  order  was  not  ajipealed  against ;  and  the 

xfielsjNo      appellant  parish  gi*anted  relief  to  the  said  Ann  and  har 

_      V*  said  child  for  a  short  time.     In  the  early  part  of  the  year 

1827,  Patrick  O'Hara  having  left  Hull,  and  it  not  being 
known  what  had  become  of  him,  the  wife  and  family  again 
became  chargeable  to  the  respondent  parish,  which,  as 
above  stated,  removed  them  to  the  appellant  parish.  Upon 
the  trial  of  the  appeal,  it  was  contended  on  the  part  of  the 
appellants,  that,  in  consequence  of  the  provisions  of  the 
52  Geo.  3,  c.  42,  Ann  O'Hara  and  the  three  youngest 
children,  as  the  wife  and  children  of  an  Irishman  who 
had  gained  no  settlement  in  England,  could  not  legally  be 
removed  to  the  place  of  the  mother's  settlement,  but 
should  have  been  passed  to  the  native  country  of  the  hus- 
band. The  Court  thought  that  they  might  be  removed  to 
the  place  of  the  wife's  maiden  settlement,  and  therefore 
confirmed  the  order. 

• 
.  Co//ma»,  in  support  of  the  order  of  Sessions.     If  this 

woman  had  married  an  Englishman,  whose  settlemeot 
could  not  be  a^ertained,  instead  of  an  Irishman,  and  had 
been^  deserted  by  her  husband,  it  is  perfectly  clear  that 
she  and  her  children  might  have  been  removed  to  the 
place  of  her  maiden  settlement.  It  has,  undoubtedly,  been 
decided,  that  the  maiden  settlement  of  a  woman  is  sus- 
pended while  she  lives  under  the  protection  and  control  of 
her  husband,  and  is  maintained  by  him ;  but  it  has  also 
*  been  decided,  that  if  the  husband  has  no  legal  settlement, 
or  none  that  can  be  ascertained,  so  soon  as  he  dies  or 
deserts  the  wife,  her  maiden  parish  is  the  place  of  settle- 
ment of  herself  and  her  children,  and  is  bound  to  maintain 
them.  Rex  v.  Westerham  (a).  Rex  v.  Norton  (6),  is  a 
case  somewhat  at  variance  with  this  doctrine.  The  mar- 
ginal note  there  states,  that  "  the  maiden  settlement  of  a 
married  woman  is  suspended,  and  she  cannot  be  removed 
under  it  during  the  coverture;''  and  Lee,  C.  J.,  said,  "  I 

(a)  Foley,  572 ;  2  Bott,  77.    And    lected  in  4  Burn,  31 3,4, 5(24th  ed.) 
see  other  cases  to  the  same  effect,col*       {b)  Burr.  S.  C.  1 22.     . 
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take  it  to  be  a  settled  point,  that  her  settlement  is  sub-         ^3^^- . 
pended  during  the  coverture,  though  it  does  not  abso^     f^^  ^n^^ 
lately  cease ;   and  the  reason  is,    because  the  contrary  v. 

determination  would  give  the  justices  a  power  of  divorce. 
The  husband  is  not  here  shewn  to  be  dead ;  therefore  the 
justices  have  not  yet  a  power  to  send  her  to  her  own  last 
settlement/'  Without  inquiring  into  the  solidity  of  that 
reasoning,  it  is  sufficient*  to^  say,  that  the  case  was  ez^ 
presdy  overruled  in  the  subsequent  pase  of  Itexv.  5lf. 
Boialph*$  (a).  There,  the  wife  of  an  Irish  sailor,  who  had 
no  settlement  in  England,  and  who  had  deserted  her, 
but  who  was  living,  was  held  to  be  removable,  with  her 
children,  to  her  own  maiden  settlement.  The  previous 
decisions  upon  the  point,  and  all  the  arguments  affecting 
it,  were  fully  discussed  by  Ryder,  C.  J.,  in  his  judgment 
in  that  case,  which  he  concluded  by  saying,  ^'On  the 
whole,  we  are  all  of  us  of  opinion,  that  the  mother's 
maiden  settlement  remains;  having  never  been  deter- 
mined, but  only  as  it  were  suspended  during  the  time  that 
she  continued  under  the  power  and  protection  of  the  hus- 
band, and  was  maintained  and  supporte4»by  him."  By 
the  consent  of  the  parties,  the  wife  and  children  mfty  be 
at  any  time  removed  to  the  maiden  settlement,  Cald.  39, 
Rex  V.  Eliham  (6) ;  and  the  husband's  absconding  and 
deserting  his  wife,  is  equivalent  to  consent  on  his  part.  The 
circumstance  of  the  husband's  not  being  an  Englishman, 
makes  no  difference  in  the  case ;.  for  the  statute  69  Geo.  3» 
c.  12,  s.  33,  does  not  apply ;  and  in  Rex  v.  Eliham,  an 
order  removing  **  M.  F.,  wife  of  P.  F.,  a  Scotchman,  who 
never  gained  a  settlement  in  England,"  and  their  children, 
to  the  place  of  her  last  legal  settlement,  which  order  was 
stated  on  the  face  of  it  to  be  made  on  examination  of  the 
husband,  and  with  the  consent  of  him  and  his  wife,  was 
held  to  be  good. 

Archbold  and  Patieson,  contrct.    The  maiden  settlement 
of  the  pauper,  she  being  married  to  an  Irishman  who  has 
(a)  Burr.  S.C.  367  y.  Sayer,  198.       (&)  5  East,  113, 
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1827.        Mquiied  no  settlement  in  England,  is  sospended  darinf^ 

-/^^r^'      ber  coverture.     If  her  husband  had  eontinnedwith  her. 
The  Kine  ' 

V.  and  the  fSunily  had  been  chargeable  to  HuU^  they  might 

CemifoflAM.  j^^^  Y}QQTix  passed  to  Ireland ;  but  as  he  deserted  her,  she 

and  the  children  could  neither  be  passed  to  Ireland,  nor 
removed  to  her  last  place  of  settlement,  but  should  have 
been  relieved  as  casual  poor  by  Hull,  the  parish  in  which 
they  were  resident.    The  doctrine  laid  down  in  the  ease 
of  Rex  V.  EltAam,  .cannot  be  denied  to  have  been  law  at 
the  date  of  that  decision ;  but  the  statute  69  Geo.  3,  c  12, 
has  been  passed  since,  and  has  ^itirely  altered  the  law 
upon  the  subject.     Rex  v.  Leeds  (a),  is  an  authority  in 
point.   It  was  there  decided,  that  the  wife  and  unemanci* 
pated  children  of  a  Scotchman,  who  had  not  acquired 
any  settlement  in  England,  must,  if  chargeable,  be  sent 
by  a  pass  with  the  husband  to  Scotland,  and  could  not 
be  removed  to  the  maiden  settlmnent  of  the  wife;   and 
Abbott,  C.  J.,  in  his  judgment  in  that  case,  observed,  Aat 
it  was  one,  and  that  not  the  smallest  of  the  evik  attendant 
on  the  poor  laws,  as  they  previously  existed,  that  cases 
had  arisen  in  iijliich  it  was  held,  that  a  removal,  amount- 
ing 4lf  a  temporary  divorce,  might  be  lawfully  made :  and 
expressed  a  clear  opinion  that  the  former   authorities, 
supporting    orders  of   removal  of  that  nature,  were  no 
longer  law.    The  new  statute,  certainly,  makes  the  whole 
family  removable  together,  so  long  as  the  husband  ooiDr 
tinues  with  them  (6) ;   but,  as  the  maiden  settlement  of 
the  wife  is  suspended  while  the  husband  continues  with 
her,  so  it  must  equally  be  suspended  while  he  is  absent 
from  her :  for  otherwise,  the  wife  and  children  mi^t  be 
removed  during  the  shortest  temporary  absence  of  the 
husband,  and  a  divorce,  <Mie  of  the  ihischiefs  intended  to 

(a)  4  B.  &  A.  419.  the  whole  family  should  be  reraar- 

(6)  See  Rex  v.  Whitehaveny  5  B.&  ed,  if  the  head  of  the  family  was 

A.  720 ;  1 D.  &R.  384 ;  1  D.  &  R.  not  of  ability  to  maintain  his  chil- 

M.  C.  97,  where  it  was  said  by^^  dren>  and  that  they  were  not  to  be 

ioti,C,  J.,  that  the  meaning  of  the  removed,  absolutely^  without  any 

statute  59  Geo»  3,  c.  12,  was,  that  regard  to  that  circumstance. 
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be  tonedied,  might  still  be  the  consequence.    For  all  that 
apfpearsy  the  abs^ice  of  the  husband  in  this  case  might      j^  j^^ 
be  temporary  only ,  and  if  the  fiunily  had  been  reliered  by  «• 

Hull  as  casual  poor,  the  husband  might  shortly  have 
tetumed,  and  the  whole,  if  they  continued  chargeable, 
might  then  have  been  passed  to  Ireland.  That  seems  the 
only  proper  course  to  be  pursued ;  tor  surely  it  is  but  lea- 
sonable  that  the  parish  which  has  had  the  benefit  of  a  man*s 
service,  so  long  as  he  resided  and  maintained  his  fiaunily 
within  it,  should  have  the  burth^i  of  finding  and  re- 
moving him,  when  he  has  absconded  and  left  his  fiunily 
diargeable* 

Bayley,  J. — If  the  statute  68  Geo.  3,  c  12,  had  never 
passed,  this  would  have  been  a  case  too  plain  for  argu- 
ment. Prior  to  the  passing  of  that  statute,  if  a  woman 
married  a  husband  who  had  no  settlement,  and  was  de* 
serted  by  him  and  left  chargeable,  she  and  her  children 
were  remoyable  to  the  place  of  her  maiden  settlement.  In 
that  state  of  the  law,  this  woman  and*  her  children  would 
unquestionably  have  been  removable  to  Cq|[tingham ;  and 
the  question,  therefore,  is,  whether  the  law  in  this  reXpect 
has  been  altered  by  the  statute  since  passed.  The  33d 
section,  upon  which  this  question  turns,  recites,  that  poor 
persons  bom  in  Scotland  and  Ireland,  frequently  become 
chargeable  to  parishes  in  England,  and  authorizes  the 
removal  of  Scotchmen  and  Irishmen,  having  no  settlement 
in  England,  with  their  wives  and  families,  to  their  own 
country,  on  becoming  chargeable,  either  by  themselves,  or 
by  their  family.  The  object  of  the  legislature,  therefore, 
clearly  was,  to  relieve  parishes  from  the  burthen  of  re^ 
lieving  casual  poor  bom  in  Scotland  or  Ireland.  It  is 
true,  that  it  was  held  in  the  case  of  Rex  v.  Leeds  (a), 
which  was  decided  since  the  statute  passed,  that  the  wife 
and  children  of  a  Scotchman,  having  become  chargeable, 
and   having  no  settlement  in  England,  could  not  be  re- 

(a)  4B.  &A.498. 
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1827.        moved  to  the  place  of  her  maiden  settlement^  while  her  hiu^ 

The  KiHo      ^i^d  was  residing  with  her,  but  that  they  and  the  children 

^      V-  must  be  passed  to  Scotland.     But  that  decision  does  not 

touch  the  present  case.  Here  the  husband  had  absconded, 
and  the  wife  and  children,  therefore,  could  not  be  passed 
to  Ireland.  Then  why  might  they  not  be  removed  to  the- 
place  of  her  maiden  settlement  ?  The  husband  here  was 
absent  from  his  family,  and  the  69  Geo.  3,  therefore  does 
not  apply.  A  case  like  the  present  was  clearly  not  con- 
templated by  the  legislature,  nor  intended  to  come  within 
the  operation  of  the  statute.  The  law,  with  respect  to 
such  cases,  stands  precisely  as  it  did  before.  The  wife 
and  children,  consequently,  are  clearly  removable  to  the 
place  of  her  maiden  settlement;  and  if  the  husband's 
absence  should  prove  temporary,  no  inconvenience  or 
hardship  will  result  from  this  removal :  for  during  his 
absence,  his  family  will  be  maintained  by  the  parish 
which  in  justice  ought  to  maintain  them,  and  upon  his 
return,  or  upon  their  finding  him,  which  they  will  have  an 
interest  in  doing,  that  parish  may  pass  him  and  his  family 
to  Ireland,  jjfir  these  reasons,  I  am  of  opinion  that  the 
ordU  of  Sessions  is  right,  and  ought  to  be  confirmed. 

Littleda£e,  J.  (a),  concurred. 

Order  of  Sessions  confirmed. 

(a)  Holroyd,  J.,  was  absent. 


The  King   v.  The   Inhal)itants  of  the  Holy  Trinity 

and  St.  Margaret's,  Hull. 

Parol  evi-  X  WO  Justices,  by  their  order,  removed  William  Thomas, 
fectofapau-  b^  wife,  and  their  six  children,  from  the  parish  of  Eccles- 
per's  having      \^^\\  Bierlow,  in  the  county  of  Stafibrd,  to  the  parish  of 

of  premises  in  the  respondent  parish,  is  admissible  on  the  part  of  the  appellant  parish, 
though  he  held  under  a  written  agveement  not  produced. 
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the  Holy  Trinity  and  St.  Margaret's,  Hull,  in  the  West         iB^r. 
Riding  of  the  county  of  York ;  and  the  Sessions,  on  appeal,     TheKuti 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  v. 

upon  the  following  case* 

The  respondents  having  proved  that  the  pauper  had  ac* 
quired  a  settlement  in  the  appellant  parish,  the  counsel  for 
the  latter,  upon  the  cross  examination  of  the  pauper,  were 
proceeding  to  shew  that  he  had  in  the  year  1813  or  1814, 
acquired  a  subsequent  settlement  in  a  third  parish,  by  the 
occupation  of  a  tenement,  and  to  prove  what  rent  he  paid* 
The  respondent's  counsel  thereupon  interposed,  and  asked 
the  pauper,  whether  the  contract  under  which  be  held  the 
tenement  was  not  in  writing;  and  upon  his  answering 
that  it  was ;  they  objected,  that  no  parol  evidence  could  be 
received  upon  the  subject,  but  that  the  document  itself  must 
be  produced,  or  the  loss  of  it  proved.  The  appellant's 
Counsel  in  reply,  contended,  that  they  were  not  examining 
as  to  the  contents  of  the  document,  with  which  they  had 
nothing  to  do;  that  all  they  proposed  to  prove  was,  the 
fact  of  the  occupation,  and  the  amount  of  the  rent  of  the 
tenement ;  and  that  they  were  ai;  liberty  throve  so  much 
by  the  cross-examination  of  the  pauper,  without  an^^fe- 
rence  to  the  written  agreement.  The  Court,  however,  were 
of  opinion,  that  the  written  agreement  ought  to  be  pro- 
duced, or  its  absence  accounted  for,  and  that  neither  being 
done,  the  parol  evidence  was  not  admissible.  The  evidence, 
consequently,  was  rejected. 

Blackburn,  in  support  of  the  order  of  Sessions.  The 
Sessions  were  right.  The  evidence  was  inadmissible.  The 
ground  of  removability  created  by  the  statute  13  &  14  Car. 
II.,  c.  12,  namely,  the  party's  coming  to  settle  in  a  parish 
upon  a  tenement  of  less  than  10/.  yearly  value,  is  applicable 
to  this  case ;  for  the  evidence  of  the  character  in  which  the 
pauper  held  the  tenement,  went  to  the  very  question  of 
settlement  or  no  settlement,  and  was,  in  fact,  the  evidence 
which  the  appellants  endeavoured  tcelicit  from  the  pauper. 
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1827.        and  which  the  Seasions  refused  to  besE.    Tlie  imining  ef 
The  KiHo     ^^^  statEte  is,  that  the  fmrtj  cemes  to  settte  by  rentiiig  or 
„«-  holdhiflr  a  teneflnent  in  the  character  of  tenant;  Rerv. 

Bowness  {a),  Rex  v.  Glastonbury  (6) ;  h«re  the  pauper's 
character  of  tenant  was  constituted  by,  and  described  in,  a 
written  agreement:  consequently,  the  agreement  itself  was 
the  only  legitimate  evidence  of  the  fact  that  he  filled  that 
character.  ^Bayley  J.  The  appellants  did  not  inquire  into 
the  terms  or  contents  of  the  written  agreement ;  they  sim* 
ply  asked  a  quesUop  as  to  the  fact,  whether  the  pauper  had 
or  had  not  been  tenant  of  premises  in  a  particular  parish : 
surely,  in  reply  to  that  question,  the  witness  ought  to  hare 
been  allowed  to  say, ''  I  was  the  tenant  of  A.'']  He  could 
not  state  that  he  was  tenant,  without  shewing  how  he  was 
tenant  (c) ;  and  that  would  have  been  giving  parol  evid^ioe 
of  the  contents  of  the  agreement*  In  Rippiner  v.  Wr^ht,  (A 
where  an  agreement  on  unstamped  paper  had  been  lost,  it 
was  held,  that  no  parol  evidence  could  be  given  of  its  con- 
tents, even  though  it  had  been  destroyed  by  the  wrongful  act 
of  the  party  who  took  the  objection ;  and  in  Rex  v.  Castle 
Morton{e) ;  ai^nstamped  agreement  in  writing,  for  the  pur- 
pos^f  letting  a  tenement  at  a  certain  rent,  being  lost,  it  wa^ 
held,  that  parol  evidence  of  its  contents  was  not  admissiUe 
to  shew  the  value  of  the  tenement:  the  ground  of  those  de- 
cisions being,  that  the  contract  there,  was,  as  it  is  here,  not 
a  collateral  matter,  but  of  the  very  essence  of  the  case.  So 
in  Brewer  v.  Palmer  (f),  where  premises  had  been  de- 
•  mised  by  an  agreement  in  writing,  but  not  on  stamped 

paper,  it  was  held  by  Lord  Eldon^  that  the  plaintiff  was 
bound  to  give  the  writing  in  evidence ;  and  the  iwiting 
not  being  stamped  at  the  trial,  he  nonsuited  the  plaintiff, 

(a)  4  M.  &  S.  212.  faui  qu'  elles  soient  rSdigiet  jmr 

(6)  IB.  &  A.  484.  ^crit.    Danty,  TraUt  de  la  PreuM 

(c)  II  est  indubitable  que  le  bail  par  Timoins   en    Matiere   Cinkf 

emphyteutiquef  le  bail  ^  cens,  et  le  ch.  xiv.,  s.  14,  3d  edit.  318. 

bail  a  rentey  itant  de$  contrah,  on  (d)  2  B.  &  A.  478. 

n'esi  pat  re^  a  le$  prouver  par  ti-         (e)  3  B.  &  A.  58S.     See  Coeikt 

moinSf  non  plus  que  les  clauses  que  v.  Tamwell,  2  J.  B.  Mooie,  513. 

Ton'soutieDt  en  faire  partie>  il         (/)  3  Esp.  N.  P.  C  213. 


V. 
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tad  would  not  allow  him  to  go  for  use  and  oeoupation  ^       i^^r  • 
generally.    [Bay ley,  J.  Because  there  the  terms  of  the  use     j^^  j;,^^ 
and  occupation  must  have  been  proved,  and  they  would 
appear  from  the  written  agreement.] 

Coltman,  contri.  The  sessions  carried  the  rule  of  law 
too  far  in  rejecting  the  evidence  in  question.  The  inquiry 
made  of  tiie  witness,  did  not  refer  to  the  contents  of  the 
written  agreement,  but  simply  to  a  fact  which  was  within 
his  knowledge,  independently  of  any  writing  whatever.  Itt 
all  the  cases  cited  on  the  other  side,  the  attempt  made,  was 
(0  give  parol  evidence  of  the  contents  of  a  written  instru*- 
ment,  which  was  plainly  inconsistent  with  the  rule  of  law, 
that  the  contents  of  a  written  instrument  must  be  proved 
by  the  production  of  the  instrument  itself.  A  case  much 
more  analogous  to  the  present,  is  that  of  Butcher  v.  Jar- 
rait  (a).  There,  in  trover  for  the  certificate  of  a  ship'd 
registry,  it  was  held,  that  the  certificate  might  be  proved 
by  the  production  of  the  registry  from  which  it  was  copied, 
though  no  notice  had  been  given  to  produce  the  certifi- 
cate itself;  and  the  distinction  taken  in  4hat  case,  by 
Chambre,  J.,  applies  pointedly  to  the  present.  He  said, 
"  there  is  an  essential  difference,  as  I  conceive,  between  the 
mode  of  proving  a  very  general,  or  a  very  minute  descrip- 
tion of  a  written  instrument.  The  rule,  undoubtedly,  is, 
that  no  evidence  can  be  received  of  the  contents  of  a  written 
instrument,  but  the  instrument  itself.  But  in  this  case 
the  plaintiff  declared  in  trover  for  a  written  instument, 
describing  it  generally,  and  not  referring  to  its  contents, 
of  which  evidence  could  not  have  been  received,  as  no 
notice  had  been  given  to  the  defendant  to  produce  the  in- 
strument itself.  I  think,  therefore,  the  evidence  was  pro- 
perly admitted."  Ikivit  v.  Reynolds  (Jb),  is  an  instance 
illustrative  of  the  inconvenience  of  holding  this  rule  of  evi- 
dence too  strictly ;  and  it  was  there  held,  that  where  goods 
consigned  to  A .,  upon  their  arrival,  were  landed  on  the  de- 
fendant's wharf,  the  plaintiff,  in  an  action  of  trover,  might 

(«)  3  Bos.  &  Pul.  143.  (6)  1  Stark.  N.  P.  C.  115. 
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prove  his  title  by  parol,  although  the  bill  of  lading  whitfh 
The  kiNo     ^^^  ^^^  indorsed  to  him  could  not  be  received  in  evidence 
^-  For  want  of  a  stamp.    (Here  the  Court  stopped  him*) 

Bayley,  J. — ^The  contents  of  this  written  agreement, 
undoubtedly,  could  not  be  proved  by  parol ;  and,  therefore, 
it  was  properly  held,  in  the  cases  which  have  been  cited, 
that  where  such  a  written  agreement  was  in  existence,  the 
terms  of  the  tenancy,  or  the  amount  of  the  rent,  could  be 
proved  only  by  the  production  of  the  agreement  itself. 
But  the  rule  of  law  does  not  go  so  far  as  to  prevent  the 
admission  of  parol  evidence  of  the  fact,  that  the  relation 
of  landlord  and  tenant  existed  between  particular  parties, 
at  a  particular  time,  in  a  particular  parish.  I  think, 
decidedly,  that  proof  by  parol  of  the  fact  of  the  pauper's 
having  been  tenant,  was  receivable,  and,  therefore,  that 
the  sessions  were  wrong. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed  (a). 

(a)  And  see  il€jr  V.  St.  PauTt,  237;  Rambotiom  v.  Tunbridgej  2 

Bedford,  6  T.  R.  492;  Alvet  ▼.  M.&S.434;    4  Starkie  on  Eti- 

Hodgson,  7  T.  R.  241 ;  White  v.  dence,  81 ;  1  Phillipps,  Evid.  part 

WUson,  2  Bos.  &  Pull,  i  1 8 ;  Hodge$  ii.  chap.  9 ;  Peake,  End.,  243,  (4th 

V.   Drakeford^  1  N.  R.  272,  3;  edit.  275;)    Rotcoe,  Evid.  5,  6; 

Doe  d.  Wood  v.  Morrii,  12  East,  Mann.  N.  P.  Digest,  2d  edit.  131. 


The  King  v.  The  Inhabitants  of  Ringstead. 

A  residence  of  ^^  appeal  against  an  order  of  two  Justices,  for  the 
forty  days,  removal  of  Elizabeth  the  vnfe  of  William  Saunders,  and 
the  passing  of  their  four  children,  from  the  parish  of  Kimbolton,  in  the 
n^nVten^^*  county  of  Huntingdon,  to  the  parish  of  Ringstead,  in  the 
ment  worth  county  of  Northampton,  the  Sessions  confirmed  the  order, 
H^eL^by  a^    Subject  to  the  opinion  of  this  Court,  upon  the  following 

party  charged    case. 

to,  and  having 

paid  parochial  rates,  will  not  confer  a  settlement,  unless  all  the  40  days  are  fofasequent 

to  such  payment. 


V. 
RiNGSTEAD. 
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,  The  pauper's  husband,  who  had  absconded  previously  to 
the  making  of  the  order  of  removal,  hired  a  tenement  xbe  King 
after  Lady-day,  1825,  in  the  appellant  parish,  of  the 
annual  value  of  10/.  and  upwards,  from  Lady-day  1825, 
to  Lady-day  1826,  and  went  to  settle  upon  it  on  the  4th 
of  May  1825,  being  upwards  of  forty  days  before  the 
passing  of  the  6  Geo.  4,  c.  67,  (22d  of  June,  1825.) 
A  rate  was  made  for  the  relief  of  the  poor,  which  was 
allowed  on  the  27th  of  May,  1825,  and  paid  a  few  days 
afterwards,  being  less  than  forty  days  before  the  passing 
of  the  said  statute ;  but  the  requisites  mentioned  in  the 
59  Geo,  3,  c.  50,  were  not  complied  with.  On  the  2d  of 
March,  1825,  a  (Church-rate  was  made,  at  a  parish  meeting 
for  the  parish  of  Ringstead  ;  and  on  the  pauper's  husband 
coming  into  the  parish,  on  the  said  4th  of  May,  1825,  his 
name  was  inserted  in  the  church-rate  by  the  church- 
wardens, and  the  rate  was  afterwards  paid  by  him.  If 
the  Court  shall  be  of  opinion  that  a  settlement  was  gained 
by  either  of  such  ratings,  or  paying  them,  the  order  to  be 
confirmed;  if  otherwise,  the  order  to  be  quashed. 

Nolan^  in  support  of  the  order  of  sessions.  The  sessions 
were  of  opinioi^  that  a  settlement  had  been  gained  ;  and  it 
is  submitted  that  they  were  right.  It  was  held,  in  Rex  v. 
iS^  Pancras  (h),  that  the  35  Geo.  3,  c.  101,  s.  4,  did  not 
prevent  a  persoii  from  acquiring  a  settlement  by  paying 
public  parochial  taxes  in  respect  of  a  tenement  above 
the  yearly  value  of  10/.,  although  there  was  no  resi- 
dence for  a  whole  year,  as  required  by  the  59th  Geo. 
3,  cap.  50.  That  case,  therefore,  would  clearly  ,b^ 
decisive  of  the  present,  but  for  the  6th  Geo.  4, 
cap.  57,  which  was  passed  subsequently  to  tliat  deci- 
sion. That  statute,  it  must  be  admitted,  has  abolished 
the  settlement  which  might  previously  be  acquired  by 
the  renting  of  a  tenement  above  the  annual  value  of  10/., 
a  residence   of  forty   days  upon  it,   and  a  payment  of 

(fl)  3  D.  &  R.  343;    2  B.  &  C.  123  ;  2  D.  &  R.  M.  C,  28. 
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parochial  taxes  in  respect  of  it ;   but  still  the  qumtion  le^ 
mainsy  whether  a  settlement,  good  in  its  inception  by  those 
V.  means,  could  be  rendered  incapable  of  completion,  by  the 

passing  of  the  new  act  in  the  interval  between  sudi  in- 
ception and  completion :   in  other  words,  whether  the 
pauper  had  not  done  enough  before  the  passing  of  the 
new  act,  to  entitle  him  to  a  settlement.    With  respect  to 
the  poor-rate,  it  is  clear  that  he  was  duly  assessed  to  that 
rate,  and  paid  it.     He  did  not,  indeed,  reside  forty  days 
after  the  payment  of  the  rate,  and  before  the  passing  of 
the  act ;  but  he  did  reside  forty  days ;  and  it  seems  imma- 
terial whether  the  whole  of  the  residence  was  subsequent 
to  the  payment  of  the  rate  or  not.     Section  6  of  the  3d  8t 
4th   W.  ^  M.  c.  11,    renders  the  being  charged  with, 
and  paying  public  taxes,  equivalent  to  the  notice  to  the 
parish,  required  by  Section  3,  of  that  act ;   and  the  true 
construction  of  all  the  statutes  upon  this  subject  seems  to 
be,  that  there  must  be  a  forty  days'  residence  after  the 
rate  is  madef  and  not  after  it  is  paid,  and  that  a  party  is 
settled  in  the  parish  where  he  has  been  duly  rated,  and 
has  paid  the  rate,  and  has  resided  forty  days^  though 
some  of  those  forty  days  were  previous  to  the  time  of  the 
payment.     Then,  with  respect  to  the  church-rate,  that, 
undoubtedly,  was  made  before  the  pauper  came  into  the 
parish ;  but  his  name  was  introduced  into  it  by  the  church- 
wardens on  his  coming.     [Bay ley,  J.     It  does  not  appear 
when  the  churchwardens  introduced  his  name  into  the 
rate.]    Perhaps  not,  distinctly;  but  that  seems  imma- 
terial :  the  only  question  is,  whether  he  was  duly  rated. 
Now  it  is  clear  that  he  was;  for  the  rate  was  made  by  the 
churchwardens,  who  had  authority  to  make  it :    Wat$on* 
Complete  Incumbent^  c.  39,  p.  397,  where  the  law  upc 
that  subject  is  thus  laid  down : — "  Rates  for  reparation 
churches  are  to  be  made  by  the  churchwardens,  togetJ 
with  the  parishioners  assembled,  upon  notice  to  be  gi 
in  the  church.    And  the  major  part  of  them  that  ap 
shall  bind  the  parish ;  or  if  none  appear,  the  chr 
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wardens  akme  may  make  the  rate ;  'because  they^  and  not        ^^^' 
tlie  parishioners,  are  to  be  cited  and  punished  for  a  defect     jh^  kivo 


V. 
RlXOSTBAO. 


CampMl^  and  Flanagan,  contri.  No  settlement  was 
acquired  by  means  of  either*of  the  rates.  The  poor-rate 
WAS  made  on  the  27th  of  May ;  and  the  statute  6  Geo.  4, 
c  57,  came  into  operation  on  the  22d  of  June  following; 
therefore,  there  was  not  forty  days'  residence  betwe^i  the 
making  of  that  rate  and  the  passing  of  the  act ;  and,  con- 
sequently, there  was  no  settlement  gained  there*  The 
flsme  ol:]gecti<m  applies  to  the  church-rate.  Mr.  Nolan,  in 
his  treatise,  lays  down  the  law  upon  this  point  clearly  and 
correctly.  He  says  /'  It  is  equally  necessary,  that  the 
person  claiming  a  settlement  should  be  an  inhabitant  of  the 
parish,  as  tliat  he  should  be  rated  and  pay.  If  he  reside 
m  ene  parish,  and  is  rated  in  another,  he  gains  no  settle- 
ment in  either,  under  the  provision  of  3  W,  SlM.  c.  11, 
s*  6 ;  for  that  statute  says,  that  any  person  who  shall 
inhabit  in  any  town  or  parish,  and  be  charged  with,  and 
pay  his  share  towards  the  public  taxes  of  the  said  town  or 
parish,  shall  thereby  obtain  a  settlement.  It  seems  also, 
that  he  must  be  an  inhabitant  for  the  space  of  forty  days. 
For  the  rating  is  substituted  for  public  notice ;  in  which 
last  case,  as  well  as  in  all  other  kinds  of  settlings,  a  re- 
sidence of  forty  days  is  required  by  13  and  14  Car.  3,  c. 
12"  (a).  And  he  cites  Rex  v.  Si.  Michaeh  at  Thorn(b), 
and  Mex  y.  St.  Nicholas,  Abingdon  (c),  as  authorities. 
Then,  as  there  must  be  forty  days'  residence  after  notice, 
and  payment  of  the  rate  is  notice,  it  follows,  that  there 
must  be  forty  days*  residence  after  the  payment  of  the 
rate. 

B^iYLET,  J. — I  think  the  pauper  did  not  acquire  any 
settlement  in  the  parish  of  Ringstead,  inasmuch  as  he  was 

(0)  2  NoUn,  P.  L.  1 15,  3d  edit.         (c)  Skinner,  620. 
(fr)  §  T.  R.  536. 
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seryice  on  Tuesday  the  14tb,  and  served  him  under  the         1827. 
above  mentioned  hiring,  in  the  appellant  parish,  until  the 
12th  of  October,  in  the  following  year.     Mr.  Cooi  was  a  v. 

farmer,  living  in  the  appellant  parish,  and  has  been  dead        hitnash. 
about  twelve  months.    The  pauper  worked  for  different 
persons  in  the  respondent  parish,  as  a  labourer  in  hus- 
bandry, both  before  and  after  the  hiring  in  question. 

Amos  and  Hill,  in  support  of  the  order  of  sessions. 
The  only  question  intended  to  be  discussed  in  this  case,  is, 
whether  the  contract  of  hiring  set  forth,  having  been  made 
on  a  Sunday,  is  or  is  not,  valid  and  binding  in  law.  On 
the  part  of  the  respondents,  it  is  confidently  submitted  that 
it  is.  The  statute  29  Car.  II.,  c.  7,  s.  1,  which  must  be  relied 
on  by  the  other  side,  enacts  ''  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business,  or  work,  of  their 
ordinary  calling,  upon  the  Lord's  day,  and  that  any  person 
being  of  the  age  of  fourteen  years  or  upj^ards,  offending 
in  the  premises,  shall,  for  every  such  offence,  forfeit  five 
shillings.^'  Now  that  enactment  does  not  apply  to  the 
present  case,  either  as  regards  the  contract  itself,  or  the 
contracting  party.  The  making  such  a  contract,  was  not 
doing  or  exercising  any  worldly  labour,  business,  or  work, 
of  the  pauper's  ordinary  calling,  within  either  the  letter  or 
the  spirit  of  the  act  of  parliament;  the  contract,  therefore, 
is  not  void ;  and  the  pauper,  being  a  boy  at  the  time  of  the 
transaction,  must  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  to  have  been  under  the  age  ^f  fourteen ;  be 
is,  therefore,  not  within  the  reach  of  the  penalty. 

Goulburn  and  Pennington,  contra.  The  penalty  im- 
posed upon  offenders  against  this  act,  has  nothing  to  do 
with  the  present  case ;  the  only  question  is,  whether  the 
pauper  was,  or  was  not,  lawful ly  hired.  The  3  TF.  &  ik(. 
c.  11,  s.  7,  enacts,  ''that  if  any  unmarried  person,  not 
having  child  or  children,  shall  be  lawfully  hired  into  any 
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1827.         parish  or  town  for  one  year,  such  service  shall  be  adjudged 
The  KiKo      ^^^  deemed  a  good  settlement  therein ;"  the  29  Car.  2,  c. 
V*  7,u.  I,  enacts,  ''that  no  labourer  shall  do  or  exercise  any 

worldly  labour,  business,  or  work,  of  his  ordinary  calling, 
on  the  Lord's  day :"  the  argument  is,  that  the  pauper  was 
a  labourer,  exercising  labour  of  his  ordinary  calling  on  the 
Lord's  day,  when  he  entered  into  the  contract^  and,  con- 
sequently, that  he  was  not  lawfully  hired.     The  statute  of 
Charles,  has  recently  been. decided  to  apply  to  private  as 
well  as  public  conduct  and  transactions ;  Fennellt.Rid" 
ler(a);  therefore  the  fact  of  this  contract  having  been 
made  in  private,  will  not  assist  the  case  on  the  other  side. 
That  the  pauper  was  exercising  his  ordinary  calling  upon  the 
occasion  is  clear,  inasmuch  as  he  was  doing  an  act  without 
which  he  could  not  exercise  his  ordinary  calling,  namely, 
hiring  himself  to  a  service ;  and  the  making  a  contract  of 
hiring  and  service  between  a  farmer  and  a  labourer,  musi 
according  to  common  understanding,  be  deemed  a  work 
within  the  oitiinary  calling  of  both  those  parties.     But  the 
statute  is  not  confined  to  works  strictly  within  the  parties' 
ordinary  calling ;  Smith  v.  Sparrow  (6),  where  it  was  held 
that  an  action  tvould  not  lie  on  a  contract  entered  into  on 
a  Sunday,  though  entered  into  by  an  agent,  and  although 
the  objection  was  taken  by  the  party  at  whose  request  the 
contract  was  entered  into;    and  where  it  was  expressly 
stated  by  Best,  C.  J.,  and  Park,  J.,  that  the  statute  ought 
to  receive  such  an  extended  and  liberal  construction,  as 
will  best  promote  its  object,  the  advancement  of  piety 
and  religion.    The  pauper  in  this  case  was  actually  con- 
tracting for  the  sale  of  his  labour  for  a  year.     What  real 
difference  is  there  between  a  contract  for  the  sale  of  labour, 
and  a  contract  for  the  sale  of  goods  ?     Yet  the  latter,  if 
made  en  a  Sunday,  would  confessedly  be  void.  [Bayley,  J. 
If  a  barrister,  or  a  judge,,  were  to  hire  a  servant  on  a 
Sunday,  without  whom  he  could  not  carry  on  his  ordinary 
calling,  would  not  the  contract  be  binding?    Or,  if  a 

(a)  S  D.  &  R.  204 ;  5  B.  &  C.  406.  (b)  4  Binsh.  84. 
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fanner,  wanting  reapers,  should  see  Irish  labourers  passing         1827. 
through  his  village  on  a  Sunday^  may  he  not  stop  them     j^^  j^^^^ 
and  hire  them  ?    Must  he  lose  his  chance  of.  obtaining  v. 

reapers?]  The  words  of  the  act  are  general,  and  cwm  pre- 
bend every  person  exercising  any  worldly  labour.  The 
words  worldly  labour  ought  to  be  read  disjunctively  from 
the  rest  of  the  sentence ;  an4  the  act  ought  to  be  so  con- 
strued as  to  give  it  the  most  general  and  extensive  opera- 
tion possible. 

Bayley,  J. — I  agree  that  this  act  of  parliament  ought 
to  receive  such  a  construction  as  is  consonant  with  the 
object  which  the  legislature  had  in  view  in  passing  it, 
and  calculated  to  promote  the  attainment  of  that  object; 
but  I  do  not  agree  that  it  should  be  construed  in  so  unli- 
mited a  mode,  as  to  render  every  description  of  work  on  a 
-Sunday,  illegal.  It  enumerates  certain  persons  to  whom 
it  is  intended  to  apply,  namely,  tradesmen,  artificers, 
workmen,  and  labourers..  If  the  prohibition  was  intended 
to  embrace  ^  descriptions  of  persons,  and  every  species 
of  business,  why  was  this  enumeration  of  particular 
classes  of  persons  adopted,  when  the  simple  expression, 
'^  no  person  whatsoever,"  would  so  clearly  and  unequivo- 
cally have  explained  the  meaning?  I  cannot  help 
thinking,  that  if  the  provision  had  been  intended  to  be 
general,  the  language  in  which  it  was  framed,  would 
have  been  general  also.  But,  it  has  been  urged  that  the 
words,  '^  worldly  labour "  in  the  act,  ought  to  be  read 
disjunctively  from  the  rest  of  the  sentence  in  which  they 
are  found  ;  and  that,  being  so  read,  they  will  have  refer- 
ence to  cases  where  the  contract  has  been  made  by  parties 
not  exercising  their  ordinary  calliixg*  I  cannot  adopt  that 
construction  of  the  act;  I  think  the  act  was  meant  to 
apply  only  to  cases  where  one,  or  both,  of  the  contracting 
parties  was  acting  in  his  ordinary  calling,  or  business,  as 
it  may  be  more  properly  termed*  I  cannot  bring  my 
mind  to  the  conclusion^  that  the  exercise  of  every  descrip- 
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1827.  tion  of  business  was  intended  to  be  prohibited.  The  real 
interests  of  religion  do  not  require  such  strictness.  It  is 
J. "  "  not  necessary  that  every  hour .  of  every  Sunday  should  be 
Whitnash.  dedicacted  to  acts  of  devotion.  I  can  conceive  that  a  man 
may  act  very  laudably  in  making  a  bargain  like  this  on  a 
Sunday,  without  at  all  interfering  with  his  religious 
duties.  I  think  a  man,  by  so  doing,  may  materially  add 
to  the  comforts,  and  diminish  the  labours  of  his  servants, 
and  in  so  doing  be  in  the  performance  of  a  duty,  instead  of 
a  crime.  If  so,  there  can  be  nothing  militating  against  the 
interests  of  religion,  or,  consequently,  against  the  object  for 
thefurtheranceof  which  this  statute  was  passed,  in  the  trans- 
action between  the  pauper  and  his  master.  I  am,  there- 
fore, of  opinion,  that  the  act  of  hiring  a  servant  by  a  master, 
or  of  contracting  for  a  service  by  a  labourer,  on  a  Sunday, 
is  not  an  oflfence  within  the  letter  or  spirit  of  this  act  of 
parliament,  and  consequently  that  the  pauper,  having 
served  his  due  time,  under  a  legal  hiring,  has  acquired  a 
settlement.  Surely  it  would  be  absurd  to^say  that  such 
an  act,  which  can  be  performed  only  once  in  the  course 
of  a  yetir,  is  a  part  of  the  ordinary  calling  of  either  the 
master  or  the  servant. 

HoLROYD,  J. — I  think  the  hiring  in  this  case  was  a 
lawful  hiring,  and  that  due  service  under  it  conferred  a 
settlement  on  the  pauper.  The  object  of  the  statute  was 
to  prohibit  persons  from  carrying  on  their  ordinary  busi- 
ness and  calling  on  the  sabbath.  It  is  a  penal  act,  and, 
therefore,  is  not  to  be  construed  so  as  to  give  it  an  opera- 
•  tion  extending  beyond  the  clear  and  necessary  import  of 
its  words.  Construing  it  according  to  that  rule,  it  seems 
to  me  that  the  business,  or  work,  or  labour  of  persons, 
performing  it  in  the  course  of  their  ordinary  calling,  was 
all  that  was  intended  to  be  prohibited ;  and  that  the  con- 
tract entered  into  between  these  parties,  does  not  come 
within  that  prohibition.  If  the  servant  had  gone  to 
plough,  or  the  master  had  made  a  sale  of  com,  upon  the 
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Sunday,  each  would  have  been  exercising  his  ordinary 
calling,  and  would  have  come  withip  the  purview  of  the 
statute ;  but  the  one  hiring  a  servant,  and  the  other 
letting  himself  to  a  service,  does  not  appear  to  me  to 
come  within  that  description,  or  to  be  an  offence  against 
the  provisions  of  the  act.  I  am,  therefore,  of  opinion, 
that  the  pauper  was  lawfully  hir^. 
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LiTTLEDALE,  J. — I  am  clcarly  of  opinion  that  there 
was  a  lawful  hiring  in  this  case.  I  have  no  doubt  that 
the  words  "  ordinary  calling,"  in  the  act,  were  meant  to 
extend  to  all  the  preceding  words  in  the  sentence,  and 
ought  to  be  read  in  connection  with  the  words,  "  worldly 
laboiir."  I  think  this  is  evident  from  the  context. 
Tradesmen,  artificers,  workmen,  and  labourers,  are  speci- 
fically named,  and  the  other  persons  mentioned,  must  be 
taken  to  be  other  persons,  ejusdem  generis.  If  so,  the  act 
cannot  extend  to  a  case  like  the  present.  Nor  ought  it. 
Such  an  act,  penal  in  its  consequences,  ought  not  to  be 
80  construed  as  to  have  an  operation  beyond  its  fair  mean- 
ing. The  act  of  hiring  on  the  one  side,  or  of  letting  on 
the  other,  was  not,  in  my  opinion,  an  exercise  of  the  ordi- 
nary calling  of  either  of  the  parties,  in  the  fair  sense  of 
those  words;  nor  was  there  any  work,  business,  or  labour, 
in  it. 

Order  of  Sessions  confirmed  (a). 


(a)  See  Rex  v.  Brothertouy  2 
Stwu  702;  Drury  v.  DefontainCy 
1  Taunt.  135  ;  Bloxsome  v.  WU- 
Unm,  5  D.  &  R.  82 :  3  B.  &  C. 
232  ',  SaruUman  v.  Bridge,  K.  B. 
Trinity  tenn,  1827.  That  was  an 
action  a^nst  a  stage  coach  pro- 
prietor, to  recover  the  expences 
incarred  by  the  plaintiiT  in  conse- 
quence of  the  defendant  neglecting 
to  convey  him  from  Clapton  to 


London,  on  a  Sunday  evening,  the 
plaintiff  having  booked  a  place 
and  paid  a  shilling  earnest  at  the 
defendant's  booking  office.  The 
defence  set  up  was,  that  the  con- 
tract being  made  on  a  Sunday, 
was  void  by  the  statutes  3  Car.  1, 
c.  1 ,  and  29  Car,  2,  c.  7,  and  there- 
fore that  the  action  was  not  main- 
tainable. The  plaintiff  had  a  ver- 
dict, and  a  rule  for  entering  a 
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noDSuit  was  afterwards  granted, 
after  hearing  which  argued,  the 
whole  Court  were  of  opinion  that 
stage  ooach  proprietors  were  not 


within  the  scope  of  either  of  those 
statutes  and  that  the  action  was 

« 

maintainable*  Ed.  MSS. 


•Where  an 
apprentice  is 
bound  out  of  a 
parish  by  his 
rather,  but 
part  of  the  ex- 
'  penses  is  paid 
out  of  the  pa- 
rochial funds, 
the  indenture 
must  be  ap- 
proved by  two 
justices, 
**  under  their 
hands  and 
teals/*  pursu- 
ant to  56  Geo. 
3,c.  139,s.ll, 
or  it  will  be 
void  ab  initio^ 
and  service 
under  it  Will 
confer  no  set- 
tlement. 


The  Kino  v.  The  Inhabitante  of  Stoke  Damarbl. 

Jane  COLEMAN  was  removed  by  an  order  of  two 
justices  from  the  parish  of  Stpke  Damarel,  to  the  parish 
of  Charles,  in  the  borough  of  Plymouth,  both  in  the  county 
oC  Devon ;  and  upon  appeal,  the  sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  upon  the  follow- 
ing case. 

The  pauper,  Jane  Coletnan^  daughter  of  Thumai  Cok' 
man,  of  the  parish  of  Stoke  Damarel,  was  bound  appren- 
tice on  the  16th  October,  1823,  to  Jeremiah  Ellis,  of  the 
parish  of  Charles,  in  the  borough  of  Plymouth.  The  inden- 
ture which  was  on  a  one  pound  stamp,  was  executed  by 
the  master,  the  pauper,  and  her  father,  and  the  following 
allowance  was  written  on  the  margin : — ''  Devon,  to  wit 
We,  whose  names  are  underwritten,  justices  of  the  peace 
for  the  county  aforesaid,  whereof  one  is  of  the  quorum,  do 
consent  to  and  allow  the  putting  forth  Jane  Coleman  an 
apprentice,  according  to  the  intent  and  meaning  of  this 
indenture/'  This  allowance  was  signed  by  £.  Lockyer 
and  S.  Pym,  two  justices  of  the  peace  for  the  county  of 
Devon,  but  was  not  under  seal.  Upon  the  binding  of  the 
said  Jane  Coleman  by  the  said  indenture,  an  expense  was 
incurred  by  the  public  parochial  funds  of  the  said  parish 
of  Stoke  Damarel,  that  is  to  say,  nine  pounds,  being  the 
consideration-money  mentioned  in  the  said  indenture,  and 
a  further  sum,  being  the  costs  and  charges  attending  the 
binding.  No  notice  was  given  to  the  overseers  of  the  poor 
of  the  parish  of  Charles,  or  the  guardians  of  the  poor  of 
Plymouth,  or  to  any  of  them,  of  the  intention  to  bind  out 
such  apprentice,  previously  to  the  binding.    Plymouth  is  a 
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boroagh  situate  in  the  county  of  Devon,  having  justiceB         i827. 
who  have  exclusive  jurisdiction  therein.    The  pauper  re-     ^^-'^^ 
sided  in  service  under  the  indenture  with  the  said  Jeremiah  v. 

Ellis,  from  the  date  of  the  said  indenture  until  she  was  Stoke^Dama- 
discharged  from  further  service  under  it  on  the  3d  July, 
1826,  by  two  magistrates  (a). 


aiL. 


Nolan  and  Praed,  in  support  of  the  order  of  sessions. 
The  question  in  this  case  will  depend  upon  the  construc- 
tion to  be  given  to  certain  sections  of  the  statute  56  Geo.  3, 
G.  139,  namely,  the  first,  second,  'fifth,  and  eleventh  (6). 

tice  by  the  overseert  of  the  poor 
of  any  parish,  &c,  such  child  shall 
be  carried  before  two  justices  of 
the  county,  fcc^  wherein  such 
parish,  &c^  shall  be  situate ;  who 
shall  inquire  into  the  propriety  of 
binding  such  child  apprentice  to 
the  person  to  whom  it  ^all  be  pro- 
posed by  snch  orerseers  to  bind 


(a)  The  following  were  added  to 
the  special  case,  as  the  points  for 
argument  ''The  counsel  in  sup- 
port of  the  order  of  sessions  will 
contend  that  the  circumstances 
stated,  bring  this  case  either  within 
the  provisions  of  the  second  and 
fiAl)  sections  of  the  56  Geo.  3, 
c.  199,  or  within  those  of  the  11th 
section  of  that  act  That  on  the 
first  supposition,  no  settlement  has 
been  gained  in  the  parish  of 
Charles,  because  no  notice  was 
girento  the  overseers  of  that  parish 
previous  to  the  binding:  and  on 
the  second,  'because  the  justices' 
approval  of  the  indenture  was 
figned  only,  and  not  $ealed  by 
them/'  M  ipd^  counsel  against  the 
Older  of  sessions  will  contend  that 
the  circumstances  stated  in  the 
case  do  not  bring  it  within  the  pro- 
visions of  the  first,  second,  or  fifth 
section  of  the  56  Geo.  3,  c.  139, 
or  within  the  provisions  of  the 
lltb  section  of  that  act;  but  that 
if  it  foils  within  the  last  section, 
the  provisions  of  that  section  are 
only  directory,  at  least  so  fiur  as 
relates  to  the  requisition  of  a  set^ 

tlement.'' 
(6)  Sect  1,  provides  that  «*  before 

any  child  shall  be  bound  appreop- 


such  child,  ke. ;  and  if  siidi  jus- 
tices shall  upon  such  examination 
and  inquiry,  think  it  proper  that 
such  child  should  be  bound  ap- 
prentice to  such  person,  such  jus- 
tices shall  make  an  order  declaring 
that  such  person  is  a  fit  person  to 
whom  such  diild  may  be  property 
bound  as  apprentice;  and  shall 
therefore  oider  that  the  overseers 
of  the  place  to  which  such  child 
shall  belong,  shall  be  at  liberty  to 
bind  such  child  apprentice  accord- 
ingly ;  which  order  shall  be  de- 
livered to  such  overseers  as  the 
warrant  for  binding  such  child  ap- 
prentice as  aforesaid ;  and  such 
order  shall  be  referred  to  by  the 
date  thereof,  and  the  names  of  the 
said  justices  in  the  indenture  of 
apprenticeship  of  such  child ;  and 
after  such  order  shall  have  been 
made,  such  justioes  thall  $ign  their 
allowance  of  such  iodcotuffe  of  ifH 
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If  there  was  a  valid  binding  of  the  pauper  as  an  appren- 
tice^ either  by  the  parties  themselves,  independently  of  that 
statute,  or  by  the  parish  officers  pursuant  to  its  provisions, 
a  settlement  has  been  gained ;  but  it  is  submitted^  that 
there  was  no  valid  binding,  and  therefore  that  the  sessions 
have  done  right  in  quashing  the  order  of  removal.  It  will 
probably  be  contended,  and  perhaps  may  be  admitted, 
that,  but  for  the  enactments  of  the  56  Geo.  3,  c.  139,  the 
binding  in  this  case  would  be  valid,  as  the  act  of  the  parties 
themselves;  Rexv,  Arundel  (a),  where  it  was  held  that 
an  infant  may  bind  himself  an  apprentice  by  indenture, 
because  it  is  for  his  benefit  (i) ;  and  that  though  he  is  a 
pauper  in  the  parish  workhouse  at  the  time  of  the  binding, 
and  the  parish  officers  pay  the  premium,  still,  it  is  not  ne- 
cessary for  them  to  sign  the  indenture,  or  that  the  parties 
should  assent  thereto,  if  the  infant  is  not  a  parish  appren- 
tice within  the  meaning  of  the  43  Eliz.  c.  2.  IBayky^  J. 
Does  not  the  56  Geo,  3,  c.  139,  apply  exclusively  to  pansh 
bindings?    If  it  does,  your  admission  concludes  you]* 


prenticeship  before  the  same  shall 
be  executed  by  any  of  the  other 
parties  thereto,  &c." 

Section  2,  after  regulating  the 
allowance  of  the  indenture  in  cases 
where  the  master  and  the  appren- 
tice reside  in  different  counties  or 
jurisdictions,  provides  that "  notice 
shall  be  given  to  the  overseers  of 
the  poor  of  the  parish  or  place  in 
which  such  child  shall  be  intended  to 
serve  an  apprenticeship,  before  any 
justice  for  the  county  or  district, 
within  which  such  parish  or  place 
shall  be,  shall  allow  such  inden- 
ture; and  such  notice  shall  be 
proved,  before  such  justice  shall 
sign  such  indenture,  unless  one  of 
such  overseers  shall  attend  such 
justice,  and  admit  such  notTce/' 

Section   5,  provides,  that  "  no 
settlement  shall  be  gained  by  any 


child,  who  shall  be  bound  by  the 
officers  of  the  parish,  &c.,  &y  reason 
of  such  apprenticeshipy  unless  such 
order  shall  be  made,  and  such 
allowances  of  such  indenture  of 
apprenticeship  shall  be  signed,  as 
hereinbefore  directed.** 

Section  11,  provides,  that  ''  no 
indenture  of  tpprenticeshipy  by  rea- 
son of  which  any  expense  whatever 
shall  at  any  time  be  incurred  by 
the  public  parochial  funds,  shall 
be  valid  and  effectual,  unless  ap- 
proved of  by  two  justices,  under 
their  hands  and  seals,  according  to 
the  provisions  of  the  43  Eliz.  (en- 
titled, an  act  for  the  relief  of  the 
poor),  and  of  this  act/' 

(a)  5M.&S.  357. 

lb)  See  Res  v.  Wigston,  5  D. 
&  R.  339 ;  3  B.  &  C.  486 ;  2 
D.  &  R.  M.  C,  445. 
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Some  parts  of  the  act  do  apply  exclusively  to  parish  bind-        ^^^r. 
ings ;  but  the  eleventh  section  is  more  general :   that  ap-     r^y^  ^^j^^ 
plies  to  all  bindings  v^here  any  expense  is  incurred  by  the  v. 

parish,  and  is  to  be  read  as  connected  with,  and  referring  j^^i.. 
to,  the  preceding  sections.  Rexv.  Bawburgh  (a).  Then,  if 
the  provisions  of  this  statute  are  applicable,  generally,  to 
all  bindings  where  expense  is  incurred  by  the  parochial 
funds,  whether  made  by  the  parish  officers  or  by  the  parties, 
this  indenture  is  clearly  void  ;  and  it  seems  reasonable  to 
give  the  statute  that  general  application  ;  for  the  object  of 
the  legislature  in  passing  it  manifestly  was,  to  enforce  the 
same  investigation  and  allowance  by  the  magistrates,  the 
same  notice  to  the  parish  officers,  and  the  observance  of  the 
same  formalities  in  all  respects,  in  bindings  by  private 
parties  where  the  parochial  funds  incurred  expense,  as  in 
parish  bindings.  In  this  point  of  view  there  are  two  fatal 
defects  in  this  indenture.  First,  no  previous  notice  of  the 
binding  was  given  to  the  overseers  of  the  parish  of  Charles. 
The  pauper  belonged  to  the  parish  of  Stoke  Damarel ;  the 
master  belonged  to  the  parish  of  Charles,  within  the  borough 
of  Plymouth,  the  justices  of  which  have  an  exclusive  juris* 
diction :  therefore,  notice  to  the  officers  of  the  latter  parish 
of  the  intended  binding  was  necessary,  by  the  express  pro- 
visions of  the  second  section  of  the  act  (6).  That  was  ex- 
pressly decided  in  Rex  v.  Newark  (c).  Tliere,  the  over- 
seers of  a  county  parish,  in  pursuance  of  an  order  of  county 
magistrates,  bound  a  pauper  apprentice  to  a  master 
residing  in  a  borough  within  the  same  county,  having  ma- 
gistrates with  exclusive  jurisdiction,  and  gave  no  notice 
of  the  binding  to  the  overseers  of  the  borough  parish ;  and 
it  was  held  that  the  indenture  was  void  under  the  statute. 
Secondly,  the  allowance  of  the  indenture  here  viras  only 
signed  by  the  magistrates,  whereas  it  ought  to  have  been 
under  their  hands  and  seals.    It  will  be  contended  on  the 

(a)  3  D.  &R.  338;    2  B.  &  C.  (c)  4  D.  &  tt.  745  ;  3  B.  &  C. 

222 ;  3  D.  &  R.  M.  C,  23.  59  J  2  D.  &  R.  M.  C,  366. 

(6)  Antcy  460. 


€A8U  t¥  ms  mnm^  tmaoL, 

other  side,  thmt  the  ert  of  RBrJMwiiai  i^  i»  tlrib  leeport, 
merefy  dmeUnj,  and  Uiat  «s  the  eltvse  fequribg  the 
epprora!  of  two  juflticee,  under  their  haedB  and  eeale  (m\ 
refers  to  the  43  EKz.  e.  2,  which  does  not  requite  the 
dlowance  to  be  under  seal ;  it  couM  not  have  been  intmded 
to  make  that  an  indispensable  reqntsite  under  this  act 
The  argument;  however,  cannot  be  sustained;  fbrthisis 
die  case  of  the  execution  of  a  power  given  to  particular 
persons,  but  binding  and  operating  on  other  parties,  and 
which  musty  therefore,  be  executed  strictly  and  literally 
as  grren;    and  the  magistrates  have  no  discretionafy 
right  to  dispense  with  any  one  of  the  formalities  which 
they  are  directed  to  observe.    This  distinction  between 
the   execution  of  deeds  which  bind  the  paities  only, 
and  of  those  which  operate   upon  third  persons,  was 
clearly  laid  down  by  Lord  Ellenborough  in  his  Teiy 
learned  judgment  in   the  -case  of  Rex  ▼•  Au$irey  {b), 
and  is  quite  decisive  of  the  point  m  the  present  «ase. 
There,  a  certificate  was  signed  by  two  drorohwaideuB 
and  one  overseer,  but  had  only  two  seals ;   and  it  was  held 
to  be  not  properly  executed  within  the  8  8c  9  fT.  8,  c.  30, 
which  requires  certificates  to  be  under  the  hands  and  seals 
of  the  churchwardens  and  overseers,  or  l!he  major  part  of 
them.    The   language  of  Lord  EllenbcTough  upon  the 
point  was  this : — ''  In  considering  how  far  the  cases  of 
deeds  are  applicable  to  the  present,  it  is  to  be  recollected, 
that  in  those  cases  the  parties  alone,  under  whose  auflio- 
rity  the  deeds  were  executed,  are  bound  by  them.    But 
the  present  is  the  case  of  the  execution  of  a  power,  which 
binds  and  operates  upon  other  persons  at  their  peril,  and 
subjects  them  to  indictments  as  for  crimes,  in  case  of  their 
disobedience  to  the  power,  if  it  be  duly  executed.    In 
the  execution  of  powers,  all  the  circumstances  required  by 
the  creators  of  the  power  (however  unessential  and  other- 
wise unimportant)  must  be  observed,  and  can  only  be 

(a)  Sect.  1 1 ;  anUy  460.  (6)  iPhil.  Ey.469,  5th  edit.  And 

see  Sugden  on  Powers,  215. 
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saiisfidd  by  n  strictly  literal  and  precise  performance  (^.        1827. 
It  is  also  a  general  principle  of  law,  wherever  a  power  is     Ji^^' 
giren  to  particular  persons  to  do  a  written  act  in  a  parti-  v. 

cnlar  manner,  or  under  certain  peculiar  circumstances,  Stoke  Dama- 
whether  it  be  to  parish  officers  or  magistrates,  (as,  to 
grant  certificates,  under  which,  if  duly  executed,  other 
perscms,  especially  public  officers,  are  bound  to  act,  or  to 
grant  warrants,  or  make  orders),  that  their  authority  must 
appear  upon  the  instrument  itself.  It  must  thereby 
i^pear,  that  they  are  the  persons  authorized,  and  that  the 
certificate,  warrant,  or  order,  was  made  in  the  manner  and 
under  the  circumstances  required ;  otherwise,  the  certi- 
ficate, warrant,  or  order,  is  not  obligatory,  but  void.  The 
statute  is  to  be  construed,  in  a  case  like  this,  according  to 
common  pariance  and  understanding,  and  so  as  to  be  a 
security  to  persons,  who  are  bound  to  obey  the  powers 
giren  by  it  at  their  peril.;  and  it  is  not  to  be  "construed 
according  to  what  may  be  brought  within  its  words  by 
nice  legal  .reasoning,  applicable  merely  to  deeds.^ 

BoUand  and  Coleridge,  contri.  The  indenture  in  this  case 
eannot  possibly  be  considered  as  falling  within  the  provi- 
sioiis  of  the  first,  second,  and  fifth  sections  of  the  act  of 
Parliament;  and  the  eleventh  section  is  a  separate  and 
independent  enactment,  which  ought  not  to  be.  read  with 
reference  to,  or  in  connexion  with,  the  preceding  clauses. 
Hie  first  ten  sections  are  confined  entirely  to  parish  bind- 
mgs ;  but  here  the  binding  was  the  act  of  the  father,  and 
the  indenture  is  affected  by  the  eleventh  section  only. 
Rexr.  Arundel  {b),  is  decisive  to  show  that  none  but  a 
binding  by  the  parish  officers,  is  a  parish  binding  within 
the  meaning  of  the  acts  of  Parliament ;  and  that  the  mere 
circumstance  of  the  premiums  being  paid  by  the  parish, 
does  not  vary  the  case.    Rex  v.  Bawburgh  {c),  and  Rex 

(a)See  Hawkimr. Kemp,  3 East,         (c)  3  D.  &  R.  338  ;   2  B.  &  C. 
440.  222 ;  2  D.&  R.  M.  C,  23. 

(b)  5  M.  &  S.  257. 
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1827.        V.  Newark^a),  therefare,  are  no  authorities  for  the  present 
The  Kino      ^^®>  because  they  differ  from  it  in  this  essential  particu- 
V.  lar,  that  there  the  pauper  was  bound  out  by  the  parish 

BEL.         officers,  and  here  she  was  bound  out  by  her  father.    Then 
with  respect  to  the  construction  of  the  eleventh  section,  to 
which  single  point  the  question  now  before  the  Court  is 
reduced,  it  is  clearly  unconnected  with  all  that  precedes 
it  in  the  statutes ;  it  appears  to  have  been  added  after  the 
rest  of  ib^  act  had  been  drawn ;  and  it  is  evidently  framed 
merely  for  the  purpose  of  preventing  clandestine  appro- 
priations of  the  parish  funds.     It  is,  in  effect,  a  statute  of 
itself,  introduced  by  a  regular  preamble,  the  language  of 
which  plainly  indicates  that  the  enactment  which  follows 
is  meant  to  be  distinct  and  independent,  and  that  the  sec- 
tion itself  is  to  stand  alone,  as  if  it  were  a  separate  act  of* 
Parliament  (i).     It  does,,  undoubtedly,   require  the  ap- 
proval of  the  indenture  by  two  justices   "under  their 
hands  and  seals,"  but  it  is  evident  that  the  latter  words, 
were  not  intended  to  be  inserted,   but  have  crept  in 
through  mistake;  because  it  goes  on  to  say,  "according- 
to  the  provisions  of  the  said  act,  and  of  this  act :"  and 
neither  the  said  act,  the  43  Eliz.  c.  2,  nor  the  preceding 
sections  of  this  act,  require  the  allowance  of  the  inden- 
ture to  be  under  seal.     All,  therefore,  that  was  meant  to 
be  required  by  this  section,  was  an  allowance  according 
to  the  provisions  of  the  43  Eliz.  c.  2,  and  the  previous 
sections  of  the  56  Geo.  3,  c.  139,  namely,  an  allowance 
signed  by  two  justices;  and  as  there  has  been  such  an 
allowance  in  this  case*,  it  follows  that  the  indenture  is 
valid.     But,  admitting  that  this  indenture  may  be  void- 
able as  between  the  parties,  it  by  no  means  follows  that  it 
is  absolutely  void  in  law,  so  as  to  deprive  the  party  who 
has  served  imder  it  of  a  settlement.     The  eleventh  section 
does  not  appear  to  have  been  intended  in  any  manner  to 
affect  the  settlement,  for  its  language  is,  that  "  no  inden- 

(«)  4  D.  &  R.  745;  3  B.  &  C.  59,        (6)  Post,  466. 
2  D.&R.  M.C.,  366. 
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ture  shall  be  valid  and  effectual ;"    and  in    preceding 
sections,  where  it  was  intended  to  affect  the  settlement^     The  Kino 
the  language  is  express  and  unequivocal,  that  no  settle-  ^^ 

ment  shall  be  gained.     It  is  declared  by  the  6  Eliz.  c.  4,  bel. 

s.  26;  that  the  binding  in  such  cases  as  are  within  that 
act,  shall  be  for  seven  years,  and  by  sect.  41,  that  all  in- 
dentures, otherwise  thereafter  to  be  made,  than  is  by  that 
statute  appointed,  **  shall  be  clearly  void  in  the  law,  to  all 
intents  and  purposes ;"  language  infinitely  stronger  than 
that  of  the  56  Geo.  3,  c.  139,  s.  11,  namely,  that  ''no 
indenture  shall  be  valid  and  effectual;"  and  yet  it  was 
held,  in  St.  Nicholiis  v.  St.  Peter  in  Ipswkh  (a),  that  that 
clause  did  not  render  an  indenture  of  apprenticeship  for 
four  years  void,  but  only  voidable  if  the  parties  thought 
fit  to  take  advantage  of  it,  and  that  a  settlement  was 
gained  by  service  under  it:  and  the  authority  of  that  de- 
cision was  admitted  in  argument,  and  recognized  by  Lord 
Ellenborough  in  Graj^  v.  Cookson  (6),  and  afterwards  con- 
firmed by  the  court  of  Common  Pleas  in  Gj/ev.  Felion  (c). 
In  the  latter  case,  the  true  distinction  was  declared  by 
Mansfield f  C.  J.,  to  be,  that  where  there  is  a  penalty  im- 
posed, the  instrument  is  void,  because  there  the  contract 
itself  is  illegal ;  but  that  where  no  penalty  is  imposed, 
the  instrument  is  only  voidable.  That  distinction  applies 
to  the  present  case ;  for  the  statute  inflicts  no  penalty  for 
omitting  to  seal  the  allowance,  though  for  some  other 
omissions  it  does  inflict  penalties ;  and  then,  the  result  is, 
that  even  though  this  indenture  is  voidable,  still  it  is  not 
void,  and  not  having  been  avoided  by  the  parties,  service 
under  it  has  conferred  a  settlement.  With  respect  to  the 
objection  of  the  want  of  notice  on  the  part  of  the  parish  of 
Charles,  there  is  really  no  weight  in  that,  for  the  notice  is 
required  only  in  cases  where  the  service  is  to  be  performed 
in  a  different  county  or  district  from  that  in  which  the 

(fl)  Burr.    S.  C.  91  ;     2  Stra.     Eoered,  Cald.  26  ;  16  East,  27. 
1066.    %ee  Aexv,  Gaimhoroughy         (6)  16  East,  13. 
1    BoU,   540,    PI.  745 ;     lUx  v.         {t)  4  TauDt.    876. 

2   H  / 
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1827.        binding  parish  is  situated,  and  where  there  must  be  a 

.^']^^^^     second  allowance  of  the  indenture  by  two   magistrates 

V'  of  that  different  county  or  district ;  which  is  not  the  case 

Stoxb  Dama-  , 

here. 


&EL. 


Baylby,  J. — I  do  not  know  how  to  get  over  the  words 
4>f  this  clause  of  the  act  of  Parliament ;  they  are  plain 
and  unequivocal:  and  I  shrink  from  adopting  a  ndeof 
construction  with  respect  to  them,  which  would  have  the 
effect  of  deciding  that  the  le^slature  did  not  mean  that 
which  they  have  expressed.  The  statute  is  a  recent  one, 
and  it  requires  certain  things  to  be  performed  with  regard 
to  apprenticeships,  which  previous  to  its  passing  were 
unnecessary.  The  earlier  clauses  apply  to  parish  bindings; 
but  then  comes  the  eleventh  section,  in  these  words: — 
"  And  whereas,  the  saltttary  provisions  enacted  by  an  act 
passed  in  the  forty-third  year  of  the  reign  of  her  majesty 
Queen  Elizabeth,  intitled,  '  an  Act  for  the  Relief  of  the 
Poor/  are  frequently  evaded  in  the  binding  out  of  poor 
children,  and  the  premium  of  apprenticeship,  or  a  part 
thereof,  is  clandestinely  provided  by  parish  officers^  who 
are  thus  enabled  to  bind  out  such  poor  children^  without 
the  sanction  of  justices  of  peace :  be  it  further  enacted, 
that  after  the  said  first  day  of  October,  no  indenture  of 
apprenticeship,  by  reason  of  which  any  expense  whatever 
shall  at  any  time  be  incurred  by  the  public  parochial 
funds,  shall  be  valid  and  effectual,  unless  approved  of  by 
two  justices  of  the  peace,  under  their  hands  and  seals, 
according  to  the  provisions  of  the  said  act,  and  of  this 
act."  It  begins,  therefore,  with  a  recital  of  an  inconve- 
nience, which  it  is  intended  to  remedy,  and  it  then  pro- 
ceeds with  a  new  enactment,  which  is  to  furnish  the 
remedy.  Looking  at  the  whole  of  the  clause  together,  it 
clearly  relates  to  a  subject  to  which  the  preceding  sections 
did  not  apply,  and  was  intended  to  make  provision  for 
other  bindings,  than  those  to  which  the  parish  officers 
are  parties.    It  mentions  indentures  by  reason  of  which 
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expense  is  incurred  by  the  parochial  funds ;  and  so  far 

the  indenture  in  question  comes  within  its  operation,  be-     The  Kino 

cause  the  premium  was  paid  by  the  parish  officers.     It  ^* 

^,       .    ,         .         *  ,  ,   ,  Store  Dama- 

requires  the  indenture  to  be  approved  by  two  justices,         kel. 

under  their  hands  and  seab.  The  former  sections  do  not 
reqnire  the  aliowancef  Qf  the  justices  to  be  under  seal; 
but  here  the  word  seals  is  added.  Why  should  that  ad- 
dition be  made,  unless  it  was  intended  that  the  regulation 
thereby  enjoined  should  be  enforced?  It  is  said  that 
signing  is  enough ;  but  how  call  we  reject  the^ords  which 
require  the  allowan^  to  be  sealed?  Reddendo  singula 
singulis,  and  following  the  ordinary  legal  rules  of  con- 
stmction,  it  seems  to  me  that  the  legislature  intended  by 
this  section  to  require^  that  in  indentures  of  apprenticeship 
of  this  sort,  there  should  be  such  an  approval  as  was 
neecoaary'in  cases  of  parish  binding,  and  something  more, 
namely,  that  the  seals  of  the  magistrates  should  be  affixed 
to  their'  approval.  Why  such  an  additional  formality 
Bkould  be  required,  it  is  ittip<)ssible  for  us  to  kqpw,  and 
wiold  be  idle  to  inquire;  but  it  is  required  :  and  we  must 
Boppose  that  in  requiring  it,  tlie  legislature  meant  that 
idiidi  they  have  expressed.  Thenit  is  said,  that  even  if 
(he  sealing  was  intended  to  be  required,  yet  the  omission 
will '  not  reinder  the  indenture  absolutely  void,  but  only* 
voidable ;  in  other  words,  that  the  indenture  may  be  valid 
for  some  purposes,  and  not  for  others.  I  think  the  words 
'^  valid  and  effectual"  were  intended  to  apply  to  the  in- 
dentar^  ab  initio,  and  that  it  was  the  object  of  the  legis- 
lalore  to  make  it  binding  ab  initio,  sb  that  the  parties 
should  not  be  able  to  avoid  iU  The  adoption  of  any  argu- 
toatii  to  the  contrary  would  bd  highly  dangerous,  for  the 
piirti^  would  then  be  wholly  at  the  mercy  of  each  other, 
during  the  whole  of  the  apprenticeship,  alid  either  might 
leave  the  other  unjustly,  shorUy  before  the  completion  of 
a  period  of  seven  years.  For  these  reasons,  I  am  of 
opinion  that  this  indenture  was  void,  for  want  of  an 
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allowance  by  the  magistrates  under  seal^,  and  that  no 
The  Kino     settlement  was  acquired  by  service  under  it. 

V. 

Stoke  Dama-  ,  .   .        ,         ... 

RiL,  HoLROTD,  J. — I  concur  m  the  opinion  that  this  inden- 

ture was  void,  under  the  eleventh  section  of  the  act  of 
Parliament.  This  was  not  a  parish  binding ;  but  still  it 
was  such  a  binding  as  falls  within  the  provisions  of  that 
clause.  We  cannot  but  presume,  that  the  regulation  respect- 
ing the  seals  was  added  intentionally.  I  do  not  consider, 
that  an  enactment,  that  indentures  not  approved  by  two 
justices,  under  their  hands  and  seals,  shall  not  be  valid  and 
effectual,  ought  to  receive  a  qualified  construction.  I  take 
the  approval  required,  to  be  one  conformable  with  former 
provisions,  with  the  addition  of  the  magistrates*  seals;  and 
where  the  seals  are  not  affixed,  I  am  of  opinion  that  the 
indenture  is  not  voidable  only,  but  void  to  all  intents  and 
purposes. 

LiTTLSOALE,  J. — I  think  the  panper  has  acquired  no 
settlement  in  this  case.  The  act  is  perfectly  plain  in  its 
language,  and  I  cannot  conceive  upon  what  principle  we 
can  be  asked  to  reject  the  words  "  and  seals*'  as  sarplos- 
age.  It  has  been  argued,  that  with  respect  to  the  requi- 
sition of  the  seals  the  act  is  directory  only ;  but  if  that 
argument  is  good,  it  will  equally  justify  the  magistrates  in 
disfjensing  with  their  signatures  as  well  as  their  seals ;  and 
thus  a  parol  approval  would  be  sufficient,  which  would  open 
a  wide  door  to  fraud.  It  has  also  been  argued,  that  the  in- 
denture  may  be  valid  for  some  purposes,  and  not  for  others ; 
but  that  would  be  a  dangerous  mode  of  construction :  and 
why  should  it  be  valid  for  the  purposes  of  gaining  a  settle- 
ment, and  invalid  for  other  purposes  ?  The  earlier  sections 
of  the  act  may  be  affirmative  and  directory,  but  this  is 
clearly  negative  and  imperative. 

Order  of  Sessions  confirmed. 
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1827. 

The  Kino  v.  The  Inhabitants  of  Cottingham. 

X  WO  Justices,  by  their  order,  removed  William  Hardy      Th«  ex- 
the  younger,  and  Mary  his  wife,  from  the  township  of  Si^nde/ofa 
Bishop-Burton  to  the  township  of  Cottingham,  both  in  copyl^old 

-      _,       Tfc.-i.  /»  1  <•  xr    1  t    *  estate,  paid  by 

the  East  Kiding  of  the  cotmty  of  York ;  and  the  sessions,  the  purchaser 
on  appeal,  confirmed  the  order,  subject  to  the  opinion  of  *<>'>"  attorney, 
this  Court  upon  the  following  case ': —  the  considenn 

The  pauper,  William  Hardy  the  younger,  had  acquired  briDg*tfw  pur- 
no  settlement  in  his  own  right,  but  followed  that  of  chase  within 
WilHam  Hardy  his  father ;  and  the  only  question  at  the  c.  r,  s.  5  and 

sessions  was,  whether  Cottin&cham  or  Bishop-Burton  was  entitle  the 

purchaser  to  a 
the  last  place  of  settlement  of  William  Hardy  the  father,  settlement. 

It  was  admitted  that  William  Hardy  the  &ther,  had 
acquired  a  settlement  in  Cottinghaoif  the  appellant  parish ; 
but  the  appellants  insisted,  that  he  had  afterwards  ac- 
quired a  settlement  in  the  respondent  parish,  by  the 
purchase  of  a  cottage  situate  in  that  parish,  and  a  resi- 
dence in  such  cottage  for  more  than  forty  days,  under 
the  following  circumstances : — In  the  year  1813,  Hardy 
the  father,  agreed  with  one  Edward  Page,  who  then  re- 
sided at  Feversham,  in  Kent,  for  the  purchase  of  a  copy- 
hi(Ad  cottage,  situate  at  Bishop-Burton.  It  was  agreed 
that  Hardy  should  pay  22/.,  and  all  the  expenses  attend- 
ing the  sale.  Upon  these  terms  the  purchase  was  made. 
On  the  22d  of  July,  1813,  the  cottage  was  surrendered  to 
Hardy  the  fieither ;  in  the  year  1814  he  was  duly  admitted, 
according  to  the  custom  of  the  manor :  and  he  has  ever 
since  continued  to  reside  in  the  cottage.  The  amount 
paid  by  Hardy  the  father,  was  22/.  to  the  vendor ;  3/,  10^., 
the  fine,  to  the  lord  of  the  manor;  1/.  13s.  to  the  steward 
of  the  manor,  for  his  admission  copy ;  and  6/.  125.  6d.  to 
his.  Hardy* ty  attorney,  for  the  expenses  of  the  surrendgr; 
making  a  total  of  33/.  \b$.  6d.  , 

Arckbold,  in  support  of  the  order  of  sessions*    The 
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1827.        question  is,  whether  this  was  a  purchase  of  an  estate^  the 

rJiT^'v  consideration  for  which   amounted  to  the   sum  of  30/., 

The  Kino  >,  .         .     .  . 

V.       .    bond  fide  paid,  within  the  meaning  of  the  statute  9  Geo.  1, 

c.  7,  s.  5  (a).     It  is  confidently  submitted  that  it  was  ngt. 

**  A  consideration  of  SO/.,  bond/ide  pddd,'*  must  mean  30/. 

.paid  to  the  vendor,  and  actually  finding  its  way  into  his 

pocket ;  here  the  smn  paid  to  the  vendor  was  only  22/. 

Ifere  the  Court  stopped  him,  and  caUed  upon 

Coliman  and  Patteson,  conir^.  This  was  a  purdiase 
of  an  estate,  the  consideration  for  whidi  amounted  to  30/., 
and  was  bond  fide  paid,  within  the  fair  meaning  of  the 
statute.  The  statute  does  not  say  that  the  30/.  shall  be 
paid  to  the  vendor,  or  shall  find  its  way  into  his  pocket ; 
it  only  requires  that  sum  to  be  paid  by  the  purch^tser. 
A^r.  NolaHf  in  his  treatise  (Jb),  speaking  on  this  subject^ 
says, ''  it  is  sufficient  if  a  consideration  of  30/.  is  paid  by 
the  purchaser,  without  reference  to  the  subsequent  distri- 
bution of  the  purchase  money.  A  copyhold  tenemei^, 
the  price  of  which,  with  the  fines  and  fees  paid  to  the 
Court,  amounted  to  30/.,  gives  a  settlement."  And  he 
cites  St.  PauVsf  Walden,  v.  Kimpton  (c),  as  an  authority 
for  the  position.  That  is  directly  in  point.  So,  in  GrU' 
ham  V.  Sime  {d),  it  was  held,  that  a  covenant  to  surrender 

(a)  Which  enacts,  *'  that  no  per-  chased  a  copyhold  teaement  in  St 

son  shall  be  deemed  to  acquire  a  PauFs,  Walden,  which,  with  the 

settlement  in  any  parish  or  place,  fine,  and  fees  paid  to  the  Court, 

by  virtue  of  any  purchase  of  any  amounted  to  30/. ;  and  it  appeared 

estate  or  interest  in  such  parish  or  that  the  officers  of  Kimptpn  had 

place,  whereof  the  consideration  given  him  40f .  towards  paying  bis 

for  such  purchase  does  not  amount  fine  and  fees.    Therefore  it  was 

to  the  sum  of  30/.,  hon&fide  paid,  insisted  that  this  was  fraudulent, 

for  any  longer  time  than  such  per-  and  not  a  good  purchase  within 

son  shall  inhabit  in  such  estate,  the  statute,  sufficient  tp  gain  a  set- 

and  shall  then  be  liable  to  be  re-  tlement.    But  by  the  whole  Couit : 

moved  to  such  parish  or  place,  We  cannot  take  notice  of  its  being 

wlftre  such  person  was  last  legally  fraudulent,  unless  the  Justices  had 

settled,  before  the  said  purchase  adjudged  it  so.    And  the  order 

and  inhabitancy  therein."  was  confirmed." 

(6)  Vol.  ii.  95,  3rd  edit.  (d)  1  East,  632. 

(f)  Folet/,  138.  "A  person  pur- 
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a  copyhold  to  a  purchaser,  and  to  make  and  do  all  acts, 
deeds,  &c.,  for  the  perfect  surrendering  and  assuring  the  The^RtNa 
premises  at  the  costs  and  charges  of  the  seller,  was  not 
broken  by  non-payment  of  the  fine  to  the  lord  on  the 
admission  of  the  purchaser.  ILittledale,  J.  That  case 
does  not  bear  at  all  upon  the  present.  Even  if  the  fine  to 
the  lord,  and  the  fee  to  the  steward,  can  be  taken  into 
account  as  part  of  the  purchase  money,  you  have  not  suf- 
ficient value  here,  without  including  the  expenses  of  the 
surrender ;  and  it  is  impossible  to  say,  that  money  paid 
for  the  expenses  of  the  surrender  is  part  of  the  considera* 
ti(m  for  the  purchase.]  It  is  clear,  that  if  the  considera* 
tion  mentioned  in  a  deed  be  less  than  30/,  other  considera* 
tions  may  be  given  in  evidence.  Mex  v.  Scammonden  (a). 
There  the  pauper  claimed  a  settlement  under  a  deed  of 
conveyance,  which  stated  the  consideration  to  be  28/» ; 
bat  parol  evidence  was  offered  to  prove  that  30/.  was  the 
real  consideration,  which  evidence  the  sessions  refused  to 
reoeive.  Lord  Kenyon  said,  it  was  clear  that  the  piurty 
might  prove  other  considerations  than  those  mentioned  in 
the  deed ;  and  cited  Filmer  v.  Gott  (&),  as  an  authority  in 
point. 

Batlst,  J. — I  think  this  is  a  very  clear  case  against 
the  settlement,  and  perfectly  distinguishable  from  those 
cited.  In  Rex  v.  Scammonden,  the  purchaser  paid  the 
Aill  amount  of  30/.,  for  he  paid  the  expenses  of  levying  a 
fine,  which  properly  fell  upon  ,the  vendor,  but  which  the 
vendor  had  omitted  to  pay.  In  St.  PauFs,  Walden,  v. 
Kimpton  (c),  30/.  was  paid,  including  the  fine  to  the  lord, 
and  the  fee  to  the  steward,  which  were  properly  considered 
as  forming  part  of  the  consideration ;  for  I  take  the  con- 
sideration to  consist  of  the  sums  paid  by  the  purchaser  to 
the  vendor,  to  the  lord^  and  to  the  steward,  and  of  no 

(fl)  3  T.  R.  474.  {c)  Fdey,  138 ;  supra,  470. 

(6)  7  Bro.  P.  C.  20,  pL  70. 
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1827.        Other.     Here  the  timount,  including  all  those,  is  less  than 
Jj^jT*-^       30/. ;  and  the  expenses  of  the  surrender,  paid  by  the  pur- 
V,  chaser  to  his  own  attorney,  cannot  be  taken  into  account 

to  cure  the  deficiency. 

The  other  Judges  concurred. 

Order  of  Sessions  confirmed. 
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The  Kino  v.  The  Inhabitants  of  Whitchurch. 

A  certificate  U  PON  an  appeal  against  the  order  of  two  justices,  for 
he  granted  io    the  removal  of  William  Bray,  his  wife,  and  their  ten 

1758  to  apau-  children,  from  the  parish  of  Whitchurch,  in  the  county  of 
per  and  his  . 

family,  by  four  Hants,  to  the  parish  of  St.  Mary's  Bourne,  in  the  same 
churd^s^  county ;  the  sessions  quashed  the  order,  subject  to  the 
dens  and  opinion  of  thi»  Court  upon  the  following  case : 

was  signed  by       ^  certificate  was  produced  by  the  respondents  in  words 

both  overseers,  a^j  fQ^m  as  follows :  "  Southampton  to  wit.     We,  John 

and  by  one 

churchwarden.  HarbuUj  William  Piper,  William  Arundel,  and  William 

The^hurch-  Phillpott,  churchwardens  and  overseers  of  the  poor  of  the 

nominated  at  parish  of  St.  Mary's  Bourne,  in  the  county  of  Southamp- 

swora  in^n  ^°'   ^^  hereby  own   and   acknowledge   William   Bray, 

September,  junr.,  and    Elizabeth  his  wife,  William  aged  about  five 

forswearing  Y^^i^y  Mary  aged  about  three  years,  and  Elizabeth,  aged 

churchwar-  about  two  years,  their  children,  to  be. our   inhabitants 

there'  was  no  legally  settled  in  the  said  parish  of  St.  Mary's  Bourne.  In 

proof  of  his 

navin^  been  sworn,  when  he  signed  the  certificate.  The  parish  relieyed  the  .pauper 
and  his  family  in  another  parish,  at  various  times,  from  1758  to  1827  : — ^Held,  first, 
that  the  execution  bv  two  overseers  and  one  churchwarden,  was  an  execution  by  the 
major^part  of  the  churchwardens  and  overseers,  within  8  &  9    T^.  3,  c.   30 ;   and 


that  the  execution  bv  two  overseers  and  one  churchwarden,  was  an  execution  by  the 

ijor^part  of  the  chi     ~        ~ 
secondly,  that  after  such  a  lapse  of  time,  the  Court  would  presume  that  the  churchwar- 


den was  sworn  before  he  signed  the  certificate ;  and  therefore  that  the  certificate  was 
valid.  Whether  the  execution  of  a  certificate  by  a  churchwarden  who  had  not  beeo 
sworn,  would  be  good,    Quare, 
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witness  whereof,  we  have  hereunto  set  our  hands  and         1827. 

seals,  this  7th  day  of  September,  1758.  TTirKnio 

: .     L.S.)  w       ''• 

^   Churchwardens.  Whitchubch. 


William  Piper,      L.  S.  j 

William  Arundel,  L.  S.S 

The  Mark  of  I  Overseers. 

William PhillpoU,  L.  S.J 

Attested  by  us 
Thomas  May. 
Alexander  Neave. 

To  the  churchwardens  and  overseers  of  the  poor  of  the 
parish  of  Whitchurch,  in  the  county  aforesaid. 

We  whose. names  are  hereunto  subscribed,  two  of  his 
majesty's  justices  of  the  peace,  of  and  for  the  county  of 
%)uthampton  aforesaid,  do  allow  of  the  above-written  cer- 
tificate, alid  do  certify,  that  Alexander  Neave,  one  of  the 
witnesses  who  attended  the  execution  of  the  said  certifi- 
cate, hath  made  oath  before  us,  that  he  did  see  the 
churchwardens  and  overseers  of  the  said  parish,  whose 
hands  and  seals  are  subscribed  and  set  to  the  said  certifi- 
cate, severally  sign  and  seal  the  same,  and  the  names  of 
the  said  Alexander  Neave  and  Thomas  May,  whose  hands 
are  above  subscribed  as  witnesses  to  the  execution  of  the 
said  certificate,  are  of  their  own  proper  hand  writing  re- 
spectively.    Dated  the  12th  day  of  September,  1768. 

',  William  RusselL 

James  Plowden.** 

Richard  Loft  produced  the  certificate  from  the  parish 
chest  of  Whitchurch;  which  was  admitted  as  coming  from 
the  proper  place.  It  was  proved  that  William  Bray,  jun., 
the  grandfather  of  the  pauper,  resided  in  Whitchurch  till 
the  time  of  his  death,  in  1799;  that  William  Bray,  his 
son,  also  named  in  the  ceilificate,  had  resided  there  ever 
since  the  certificate  was  granted ;  and  that  the  pauper  had 
resided  there  from  the  time  of  his  birth,  till  the  time  of 
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his  removal  under  the  order.     It  appeared  by  the  visita- 
'The^Kwo     ^^^^  books  produced  by  the  registrar  of  the  bishop's 
*•  court,  that  St.  Mary's  Bourne,  is  in  the  diocese  of  Win- 

chester, and  is  a  peculiar  within  the  jurisdiction  of  the 
Chancellor's  visitation.  That  John  Harbutt  and  William 
Piper y  were  not  sworn  churchwardens  for  St.  Mary's 
Bourne  in  the  year  1758,  till  the  15th  September  in  that 
year.  That  no  churchvirardens  appeared  by  the  books  to 
have  been  sworn  at  the  visitation,  from  the  year  1751, 
to  1758.  That  the  visitation  book  for  the  year  1760  was 
lost.  It  also  appeared  from  the  evidence  of  the  registrar, 
that  it  was  the  course  of  office  to  make  an  entry  in  the 
visitation  books  of  the  swearing  of  chuchwardeas,  at 
the  time  of  swearing,  whether  the  swearmg  takes  place 
at  the  visitation,  or  afterwards.  That  if  it  took  place 
afterwards,  the  registrars  always  entered  it,  but  he  htfl 
not  looked  over  the  books  before  his  time  to  see  whether 
there  was  any  entry  of  sudb  subsequent  swearings.  It 
a{^>eared,  that  at  Eastw  1760,  Jamet  Longman  was  nomi- 
nated as  churchwarden.  That  in  the  year  1767,  Tkomau 
Cowdey,  and  Edmund  Maltin,  were  ncmiinated  churdiwar- 
dens,  and  that  John  Harbutt  signed  the  nonunatioD. 
That  at  Easter,  in  the  year  1758,  Thomas  HarbuittaA 
William  Piper,  were  nominated  as  churchwardens.  It 
appeared  also,  that  William  Bray,  the  pauper,  was  on 
the  7th  day  of  December  17dO,  bound  by  indenture  to  his 
grandfather  William  Bray,  jun.,  named  in  the  certifi- 
cate, for  the  term  of  seven  years,  which  time  he  served  in 
Whitchurch,  and  that  the  pauper  had  done  no  act,  since 
the  service  under  the  apprenticeship,  to  gain  a  settlement. 
It  appeared,  that  William  Bray,  son  of  William  Bray, 
jun.,  and  the  father  of  the  pauper,  sixteen  or  seventeen 
years  ago,  received  relief  from  the  overseers  of  St.  Mary's 
Bourne,  he  at  that  time  residing  in  Whitchurch.  That 
he  has  also  constantly  for  these  last  two  years,  received 
.  relief  from  the  last  mentioned  parish,  and  that  no  objec- 
tion was  made  upon  his'  application  to  the  overseers  of 
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that  parish  for  relief,  when  he  required  it.    It  also  appeared,         1827. 
that  William  Bray,  the  pauper,  had  been  occasionally  re-     xhTK^^ 
lieved  by  the  parish  officers  of  St  Mary's  Bourne,  nearly  v. 

ever  since  his  apprenticeship,  whenever  he  wanted  it,  and 
has  so  received  relief  constantly  for  the  la^t  seven  or  eight 
years.  The  court  of  Quarter  Sessions  thought  the  certifi- 
cate inadeqiiately  executed,  and  quashed  the  order  of 
repioval. 

Nakm,  Sdwyn^  and  Poulier,  in  support  of  the  order  of 
sessions.    The  sessions  thought  the  certificate  bad,  and 
they  were  rigjbt  in  their  opinion.     It  is  void  ab  origine, 
and  in  ioto;  and  no  presumption  arising  from  its  age,  can 
be  allowed  to  operate  in  its  favour.  Rex  v.  Margam  {a). 
The  Certificate  Act,  8  and  9  H^.  3,  c.  30,  requires  the  cer- 
tificate to  be  under  the  hands  and  seals  of  the  churchwar- 
dma  and  overseers,  or  the  major  part  of  ^Aem,  that  is,  the 
major  part  of  both,  where  there  are  both ;  Rex  v.  Clifton, 
ii)»  Rex  V.  St.  Margaret's,  Leicester  (c).   This  certificate, 
ttio^h  it  professes  to  be  executed  by  both  churchwar- 
dcpis,  and  both  overseers,  is   in  fact  executed  by  one 
churchwarden  only,  therefore^  it  ia  not  that  which  it  pro- 
fiasses  to  be,  and  ought  to  be,  namely,  a  corporate  act, 
done  by  the  whole  corporate  body;    and  is  no  more 
jbinding  upon  the  parish,  than  a  deed  purporting  to  be  the 
deed  of  four,  and  executed  by  only  two  or  three^  could  be 
binding  upon  the  rest.    But,  assuming  that  execution  by 
tlmde  out  of  four  parish  officers  would  be  good,  still  this 
€eii]tificate  would  be  void,  because  the  party  executing  as 
churchwarden,  was  not  churchwarden  dejure,  and  did  not 
legally  fill  that  character  at  the  period  of  the  execution. 
He  was  nominated  before,  but  was  sworn  in  after  the  date 
of  the  certificate,  therefore  he  was  ^ot  the  churchwarden, 
for  by  the  ecclesiastical  law,  **  the  office  of  all  churchwar- 
dens is  reputed  to  continue  until  the  new  churchwardens 

(«)  1  T.  R,  775.     See   Rex  v.  (6)  2  East,  168. 

Tamworth,  BurrrS,  C.  770.  (c)  8  East,  332. 
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that  shall  succeed  them  be  sworn  "  (a).    Churchwardens 
TbekiKo     &i^  of  ecclesiastical  jurisdiction,   and  when  n^^minatedy 
»r      ^*  and  refused  to  be  sworn  by  the  ecclesiastical  officer,  this 

Court  will  grant  a  mandamus  to  him  who  swears  them 
in  (&);  and  the  54  Geo.  3,  c.  107,  which  enacts,  that 
where  churchwardens  of  a  parish  have  granted  certificates 
from  townships  within  it,  such  certificates  shall  be  good, 
though  they  have  not  been  sworn  in  for  the  township, 
contains  an  express  proviso,  that  they  shall  have  been 
duly  sworn  in  as  churchwardens  of  the  parish.  It  may 
be  said  tliat  the  certificate  was  executed  by  a  party  who 
was  churchwarden  de  facto ;  but  that  will  not  help  the 
case ;  for  this  was  not  such  an  act  as  a  churchwarden  de 
facto  has  authority  to  do;  4  Vin.  Abr.  Churchwprdmi, 
627,  where  it  is  said,  ''  if  there  be  a  churchwarden  de 
jure,  and  a  churchwarden  de  ftuto,  in  the  same  parish, 
this  latter  cannot  justify  the  laying  out  of,  or  receiving 
money,  but  he  is  accountable  to  the  churchwarden  de 
jure;  he  is  no  more  than  another  man.''  The  cases  of 
JBex  V.  Hinckley  (c).  Rex  v.  Catesby  (d),  and  Rex  v.  Earl 
Shilion  (e),  will  probably  be  relied  upon  as  adverse  to  the 
present  argument,  but  they  are  not  so  in  reality.  In 
those  cases  the  court  drew  a  presumption  in  favom*  of  the 
validity  of  the  certificate,  because  there  was  no  evidence 
before  them  to  rebut  that  presumption;  here  there  is 
positive  proof  to  rebut  any  presumption  that  could  other- 
wise be  drawn  in  favour  of  the  certificate.  In  Rex  v. 
Austrey(f)f  a  certificate  30  years  old,  signed  by  two 
churchwardens  and  one  overseer,  but  bearing  only  two 
seals,  was  held  to  be  not  properly  executed ;  and  the  doc- 
trine of  presumption  was  not  attempted  to  be  prayed  in 

{a)  1  Burn's  £.  L.  410 ;  Can.  (cQ  4  D.  &  R.  434 ;  2  B.  &  C 

1 18  i  Foot  y.  Prowte,  1  Stra.  625.  884 ;  2  D.  &  R.  M.  C.  278. 

(6)    Rex   V.   Harris,   3    Burr.  (e)  6  O.  &  R.  104;    2D.&R. 

1420 ;  Com.  Dig.  Mandamus  (a);  M*  C.  525. 

Anon.  2  Chitty  Rep.  254.  (J')  1  Phillipps  on  Evidence) 

(c)  1 2  East,  36 1 .  (5th  edition),  469. 
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aid  of  the  instrument,  because  it  appeared  upon  the  face 
of  it  not  to  be  executed  by  all  those  by  whom  it  purported  ThTKilko 
to  be  snranted.  Arain.  the  statement  of  the  attestation  of  „,  ^. 
this  certificate  is  false,  and  renders  it  Yoid.  The  attesting 
witness  is  represented  to  have  sworn  to  the  execution  of 
the  certificate >by  all  the  parish  officers,  though  it  is  in 
fact  executed  by  only  three.  The  age  of  the  instrument 
might  have  rendered  this  mode  of  proof  unnecessary;  but 
as  it  has  been  resorted  to,  the  misdescription  is  fatal ;  and 
besides,  the  magistrates  allowing  the  certificate,  may  have 
been  deceived  by  it,  and  then  the  instrument  is  bad, 
because  the  allowance  was  fraudulently  obtained.  Lastly, 
if  the  certificate  is  bad  in  any^pf  these  respects,  the  cir- 
cumstance of  its  having  been  acted  upon,  and  the  parties 
having  been  relieved  under  it,  for  however  long  a  period, 
will  not  render  it  valid,  because  that  has  been  done 
under  a  mistaken  belief,  that  the  parties  were  duly  certifi- 
cated. 

Dampier  and  H.  Bosanquet^  contrd.  The  Court  will 
intend  every  thing  in  fiaivour  of  this  certificate,  and  will 
hold  it  to  be  valid,  if  consistently  with  law  they  possibly 
can.  The  pauper  and  his  family  have  received  relief  under 
it  from  the  parish^of  St.  Mary's  Bourne,  at  various  times 
firom  the  year  1758,  a  period  of  almost  70  years,  and 
during'  the  whole  of  that  period,  the  officers  of  that  parish 
hvre  known  of  the  existence  of  the  certificate,  have  acted 
upon  it,  and  have  treated  it  as  a  valid  instrument.  Their 
own  conduct,  therefore,  has  raised  the  strongest  possible 
presumption  in  favour  of  its  validity,  and  it  is  now  too  late 
for  them  to  dispute  it.  It  is  said  that  the  doctrine  of  pre- 
sumption cannot  be  applied  to  this  case ;  but  the  autho- 
rities upon  that  point,  cited  by  the  other  side,  shew  that  it 
may ;  and  there  are  other  authorities  to  the  same  efiect.  In 
Ilex  V.  Long  Buckby  (a),  the  Sessions  presumed  that  an 
indenture  of  apprenticeship  executed  30  years  before,  and 

(a)  7  East,  45 ;  3  Smith,  92,  nom.  R.  t.  long  Buckley, 
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I82t.        Qiider  which  th6  appfeVitice  hud  regularly  served  his  time' 

Th^  KiHo     ^  seven  years,  when  the  indenttire  was  given  up  to  him, 

xm  a  ^  ^^     ^^^  proved   to  have  been  lost,  arid  when  the  parish  in 

which  he  vms  sailed,  under  the  indenture,  had  relieved 
him  for  the  last  twelve  years ;  was  properly  stamped  in 
proportion  to  the  apprentice  fee  of  12/.,  received  by  the 
master,  although  the  deputy-registrar  and  comptroller  of 
the  stamp  duties  proved  that  it  did  not  appear  in  the 
office  that  any  such  indenture  h^d  been  stamped  or  en- 
rolled during  that  period ;  and  the  judgment  of  the 
justices  was  confirmed  by  this  Court.  The  intendment  of 
law  ought  to  be  as  strong  in  a  case  of  this  nature,  as  in  the 
case  of  an  estate  or  an  eastaient,  where  long  enjoyment  is 
evidence  so  conclusive,  that,  as  Lord  Coke  lays  it  down, 
the  Court  will  presume  an  act  of  Parliament,  rather  thaii 
defeat  long  possession.  There  are  two  grounds  upon  which 
this  certificate  may  be  supported :  first,  because  the  certi- 
fying parish  are  bound  by  the  recitals  in  their  own  Certi- 
ficate, at  least  as  against  the  certified  parish;  and  secondly, 
upon  the  general  principle  that  one  party  treating  with 
another,  and  reprei^enting  himself  as  filling  a  partictdiar 
character,  is  estopped  firom  afterWards  denying  that  he 
did  fill  that  character.  The  objection  that  the  church- 
warden was  incompetent  to  act,  because  he  had  not  been 
sworn,  has  no  weight.  There  is  no  evidence  of  any 
churchwardens  having  been  sworn  in  from  the  year  1761  to 
the  year  1758.  It  may,  therefbre,  be  inferred,  that  the 
churchwardens  of  1768,  held  over;  and  if  so,  they  ttust 
be  considered  as  having  been  virtually  re-elected;  in 
which  case,  it  would  not  be  necesstiry  that  they  should 
be  re-sworn,  and  thus  they  would  be,  de  jure,  as  well  as 
de  facto,  the  churchwardens.  But  at  any  rate,  the  exe- 
cuting churchwarden  was  churchwarden  de  facto;  and  that 
was  sufficient  to  render  him  competent  to  act(a);  for  it  was 
decided  in  Rex  v.  Wymondham  (Jb),  that  a  certificate 
signed  by  a  majority  of  the  parish  officers  de  facto,  was 

(fl)  R.  y.  Mitchell^  Mano.  N,  P.  Digest,  132.  (ft)  6  T.  R.  552. 
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valid,  and  that  the  Court  wotdd  not  inquire  into  the  va-        ^®27. 

lidity  of  the  titles  of  the  officers  who  signed  the  certificate.     ^^^  j^j^^ 

The  ceremony  of  swearing  in  is  not  necessary  to  give  the  y* 

diurchwarden  authority  to  act ;  he  nmy  execute  the  duties 

of  his  office  before  he  is  sworn  in ;  4  Yin.  Abr.  tit  Church-* 

warden,  page  626.,  where  it  said,  **  a  churchwarden  may 

execute  his  office  before  he  is  sworn,  though  it  is  conv&- 

ment  that  he  should  be  sworn  ;"  and  where  1  Vent.  267.^ 

and  Noy.  139,  are  referred  to  as  authorities  for  the  position. 

The  main  ground,  however,  is,  that  this  certificate  must, 

from  its  age,  be  presumed  to  have  been  duly  executed, 

and  for  that.  Rex  v.  Catesby  (n),  is  an  express  authority. 

It' was  tiiere  said  by  Littledale^  J.,  ^*  the  intendment  that 

evtny  thing  is  to  be  presumed  to  be  right  according  to 

hsWy  is  a  general  intendment,  and,  I   think,  ought  to 

prevail,  especially  in  a  case  of  this  description,  until  the 

contrary  is  shewn."    And  again,  ''  this  certificate  is  a 

p«blic  document,  and  though  not  framed  by  justices  of 

the  peace,  yet  being  the  act  of  the  parish  officers,  the 

Court,  for  the  same  reason  that  it  intends  every  thing  in 

&TOur  of  an  order  of  justices,  will  intend  every  thing  in 

favour  of  an  instrument  made  by  parish  officers.''    The 

same  general  intendment  must  be  made  in  this  case,  as 

was  made  in  that,  and  upon  that  ground,  if  upon  no  other^ 

this  certificate  must  be  held  to  be  valid. 

Batlet,  J. — ^The  certificate,  upon  the  validity  of  which 
the  question  in  this  case  turns,  was  granted  in  the  year 
1768,  a  period  of  no  less  than  69  years  ago.  It  con- 
tains the  names  of  four  persons,  whom  it  describes  as 
churchwardens  and  overseers  of  the  parish  of  St.  Mary's 
Bourne,  and  it  is  signed  by  three  of  those  persons,  who 
thereby  hold  themselves  out  as  such  churchwardens  and 
overseers ;  namely,  by  two  overseers  and  by  one  church- 
warden. The  principal  objection  raised  against  the  va- 
lidity of  the  certificate  is,  that  the  churchwarden  whose 

(a)  4  D.  &R.  434  )  2  B.&  C.  814  ;  2  D.  &  R.  M.  C.  278. 
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1827.        signature  is  affixed  to  it,  was  not  sworn  into*  office  until 

The  KiRo     ^^^^  ^^  ^^y  ^^  which  it  bears  date ;  and,  therefore,  it 

„.     >  V*  has  been  contended,  that  his  execution  being  an  act  done 

before  he  was  sworn  in,  was  done  without  autiiority,  and 
is  not  binding  upon,  the  parish.     Now,  though  the  fact 
may  be,  that  at  the  time  when  he  executed  this  certificate 
he  had  not  taken  the  oath  of  office,  still  the  other  parish 
into  which  the  pauper  went,  and  in  which,  in  consequenoe 
of  his  having  the  certificate  he  was  suffered  to  reside,  nMst 
have  been  equally  imposed  upon,  and  must  have  beei 
induced  to  believe  that  the  certificate  was  gennuie,  and 
had  been  executed  by  competent  officers.     If  we. were 
bound  in  point  of  law  to  allow  this  objection,  we  mu^t  do 
so,  notwithstanding  the  grievous  injustice  which  would 
result  from  it,  and  though  one  of  the  consequences  wo«ld 
be,  that  no  prudent  person  would  from  henceforth  |:ec^fe  a 
certificate,  and  the  objeci  of  the  statute  Would  be  entvceLj 
defeated.    But,  as  it  seems  to  me,  it  is  by  no .  ipDeana 
necessary,  in  order  to  render  such  an  act  as  this  binding 
upon  the  parish,  that  the  churchwarden  shall  have  been 
previously  sworn  in.    The  parish  may  allow  him  to  act 
as  their,  officer  de  facto,  though  there  may  be  another  who 
is  officer  dejure ;  and  if  they  do  hold  him  out  as  church- 
warden de  facto,  and  suffer  him-  to  act  in  that  capacity, 
they  cannot  be  permitted  to  practice  the  firaud  of  afterwards 
denying  the  validity  of  his  acts.     At  present,  therefore, 
I  am  disposed  to  think  that  ^he  fact  of  the  churchwarden's 
not  having  been  sworn  in  until  after  the  execution  of  the  cer- 
tificate, does  not  vacate  it.     It  is  clear,  from  the  statement 
in  the  case,  that  the  parish  have  all  along,  almost  from 
the  year  1758,  down  to  the  time  when  the  present  order 
of  removal  was  made,  been  acting  upon  the  certificate  as 
good  and  valid.     It  is  not,  then,  in  my  opinion,  too  much 
for  us  to  presume  that  it  is  so ;  and  I  think  cases  may  be 
put  from  which  we  may  assume  it  to  be  really  valid.   Jt 
may  have  happened,  for  instance,  that  the  churchward^is 
were  first  sworn  in  at,  or  shortly  after  their  nomination, 
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tad  were  afterwards  sworn  in  again  at  the  visitation  in 
September.     Piper,  the  only  person  respecting  whom  there     The  knjo 
is  any  dispute^  may  have  wished  to  be^  and  may  actually  ^ 

have  been  sworn  in  at  Easter,  although  the  administration 
of  the  oath  was  not  recorded,  and  may  afterwards,  in  Sep* 
tember,  have  been  required  to  take  the  oath  again.  We 
may  presume  this,  and  I  think  it  is  perfectly  fair  and 
reasonable  to  presume  it.  To  the  other  parish  these  per- 
flcms  were  held  out  as  churchwardens  duly  and  legally 
appointed ;  and  unless  some  such  presumption  as  I  have 
suggested  is  admitted,  we  must  on  the  other  hand  be 
driven  to  presume,  that  which  a  court  of  law  never  can 
presume,  that  a  fraud  was  contemplated  and  practised* 
I  am,  therefore,  of  opinion,  that  justice  requires  us  to  pre* 
•mne  that  the  churchwarden  had  been  sworn  in  when  he 
executed  this  certificate ;  and  then  it  follows  that  the  certi- 
ficate is  valid,  and  it  becomes  unnecessary  to  decide  upon 
the  other  points  raised  in  the  case. 

LiTTLEDALE^  J.  (a).  I  am  of  the  same  opinion.  If  it 
vrere  necessary  to  decide  the  question  of  law,  whether  the 
execution  of  a  certificate  is  an  act  which  a  churchwaiden 
de  facto,  who  has  not  been  sworn  in,«has  authority  to  do, 
I  should  wish  for  time  to  consider  that  point,  upon  whidi  « 

I  at  present  entertain  great  doubts.  But  I  think  we  ne^d 
not  decide  Aat  question,  because  the  lapse  of  time  is  quite 
sufficient  to  justify  us  in  presuming,  that  every  thing 
necessary  to  be  done  to  make  the  certificate  valid  and 
binding,  was  done  (6).  I  think  that  we  may  fairly  presume 
that  Piper,  upon  his  nomination  to  the  office,  went  before 
the  commissary  and  took  the  oath,  and  that  the  fact  of  his 
having  taken  Jt  at  that  time,  was,  from  some  circumstance 
or  other,  omitted  to  be  registered.  We  cannot  presume 
firaud  and  illegality,  which  we^must  do,  if  we  decide  against 
the  certificate  upon  this  objection;  With  repect  to  the 
rappo^  necessity  of  both  the  churchwardens  signing  the 

(a)  Holroi/d,  J.,  was  absent.         (Jb)  Ante,  407. 
VOL.    I.  2   I 
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1827.        certificate^  the  statute  only  requires  that  At  asajor  pait^ 
IWKiMo     ^  s^gS^^g^te  body  of  cfaurchwardeos  and  overseers  shall 


„,     ^'  sisii,  uid  not  that  the  major  part  of  eadi  of  those  daases 

of  officers  shall  sign.  Upon  the  whole,  it  aeems  to  ne 
that  we  must  consider  this  as  a  valid  certifieate,  aad  there^ 
fore  that  the  older  of  sessions  must  be  quashed. 

Order  ef  Sessiofis  ^aAed. 

(fl)  See  Rex  v.  EeaMey,  ante,  345. 


Bennett  v.  Edwards. 

The  refusal    DeBT,  upon  the  statute  17  Geo.  IL,  c,  3,  for  penalties, 
to  allow  a  pa-    The  first  count  of  the  declaration  stated,  that  plaintiff  was 

poor  rate,  con-  of  Gloucester,  and  that  defendant  was  one  of  the  overseers 
SKe?a^"  of  the  poor  of  that  parUh;  that  on  the  Ist  March,  1827, 
party  ag-  at,  &c.,  the  churchwardens  and  overseers  of  the  parish 
£e  oyereeer  a  z^^^®  ^  certain  rate  for  the  relief  of  the  poor  of  the  parish, 
dcfeulter,  which  rate  was  afterwards  allowed  by  two  justices  of  the 
II.,c.3,  s.  3. '  county,  and  published  by  the  churchwardens  and  over- 
\Vhether  an  g^^]^.  that  afterwards,  and  at  a  reasonable  time  in  that 

auutant  over-  ' 

seer,  is  a  per-  behalf,  to  wit,  on,  &c.y  at,  Sic,  plaintiff  requested  defen- 

stetute  ottldtnT-  ^^^^f  ^  ®^^^  overseer,  to  permit  him  to  mspect  the  rate, 
but  in  an  ac<*  and  then  and  there  tendered  to  defendant  one  shilling 
him  uporTthat  ^^^  ^^^  same ;  and  that  although  defendant,  as  such  over- 
statuie,itmust  ^eer,  then  and  there  had  the  rate  in  his  possession,  he 

beproved  that,  ... 

under  his  did  not,  nor  would,  permit  plaintiff  to  inspect  it ;  con- 
b^^thStSt  eluding  with  a  claim  for  20/.  as  a  forfeiture  under  the 
vestry,  it  is  his  statute.  Second  count,  for  not  furnishing  a  copy  of~  the 
duce  the^rate.    ^^®*      Third  count,  for  refusing  a  copy  of  another  latc. 

There  was  a  second  set  of  counts,  similar  to  the  first, 
except  that  they  described  defendant  as  an  asustant  over- 
seer. Plea,  nil  debet ;  and  issue  thereon.  At  the  trial  before 
Littledale,  J.,  at  the  last  summer  assizes  for  the  county  of 
Gloucester  (6),  the  case  was  this.     The  plaintiff  was  a  rated 

{b)  Counsel  for  the  plaintiff,  Campbell  and  Phillpotts ;  for  the  defendant, 

Taunton,  Ludlow,  Serjt.,  and  Justice. 
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inhabitant  of  the  parish  of  Akuondsbiuy^  and  die  defend- 
ant, one  of  the  assistant  oyerseers  of  that  parish,  having 
been  ^appointed  by  the  select  vestry.  The  plaintiff,  ac- 
companied by  his  attorney,  Mr.  Sted,  repeatedly  applied 
to  the  defendant,  at  his  house,  for  an  inspection  of  the 
iSite  in  question,  tendering  him  the  legal  fee  for  that 
purpose.  The  defendant  always  refused  to  shew  the  rate, 
sometimes  absolutely,  and  on  other  occasions,  in  a  qualified 
way,  referring  the  plaintiff  to  the  select  vestry,  under 
whose  orders  he  said  he  was  acting,  and  who  had  autho- 

• 

rized  him  to  decline  shewing  the  rates  at  his  own  house. 
He  admitted  that  the  rate  was  in  his  possession.  T^ 
action  was  brought  before  the  quarter  sessions,  next  aftef 
the  allowance  of  the  rate,  at  which  the  plaintiff  would 
have  been  entitled  to  appeal  against  it.  Several  objec- 
tions were  taken  at  the  trial  on  the  part  of  the  defendant, 
against  the  plaintiff's  right  to  recover ;  but  the  two  upon 
which  the  subsequent  argument,  and  the  decision  of  thh- 
Court,  mainly  proceeded,  were  these :  First,  that  the  plain- 
tiff had  not  alleged  in  his  declaration,  or  proved  in  evi- 
dence, that  he  was  a  "  party  grieved,''  by  the  refusal  of 
the  defendant  to  aHow  him  to  inspect  the  rate,  within  the 
provisions  of  s.  3  of  the  statute  (a) ;  and  that  he  could  not 
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1827. 


Bevnett 

V. 

Edwards. 


{d)  Wbieh  enacts,  <<  that  if  any 
c]imchward«n  or  ovetscer  of  the 
poor,  or  other  person  authorized 
as  aforesaid  ,  (that  is,  authorized  to 
take  care  of  die  poor),  shall  not  per- 
nitofw  inkabitamiorparukioner  to 
inspect  the  said  rates,  or  shall  re- 
vise or  neglect  to  give  copies  there- 
of as  aforesaid,  such  churchwar- 
den or  overseer,  or  other  penon 
authorized  as  aforesaid,  for  every 
sQch  offence  shall  forfeit  and  pay 
to  the  partff  aggrieved  the  sum  of 
201^  fee." 

The  prcTunis  section  (2)  enacts. 


**  that  the  churchwardens  and  oreiu 
seers  of  the  poor,  or  other  persons 
authorized  as  aforesaid,  in  erery 
parish,  township,  or  place,  shall 
permit  aU  and  every  the  inhabitante 
of  the  said  parish,  township,  or 
place,  to  inspect  every  such  rate 
at  all  seasonable  times,  paying  one 
shilling  for  the  same;  and  shall, 
upon  demand, forthwith  give  oopies 
of  the  same,  or  any  part  thereof, 
to  ani^  inhabitant  of  the  said  parish, 
township,  or  place,  paying  at  the 
rate  of  sixpence  for  evory  twenty- 
four  names." 


2i2 


484  CASES    IN    THE   KING's  BENCH, 

1827.        maintain  the  action  without  shewing  that  he  had  sos- 
Bennett      tained  some  actual  injury  by  the  refusal.     In  support  of 

^-  this  objection,  Spenceley  V.  Robinson  (c),  was  cited,  and 

Edwards. 

relied  upon  as  an  express  authority.  Second,  that  this 
action  being  founded  on  the  17  Geo.  2,  c.  3,  could  not  be 
maintained  against  the  defendant,  who  was  only  an  assi^ 
tant  overseer,  appointed  under  the  authority  of  distinet 
statutes,  58  Geo.  3,  c.  69,  and  69  Geo.  3,  c.  85.  Upon 
the  first  of  these  objections,  the  learned  Judge,  upon  the 
authority  of  the  case  cited,  though  against  his  own 
opinion,  nonsuited  the  plaintiff,  with  leave  for  him  tD 
enter  a  verdict  for  one  penalty. 

Campbell  having  obtained  a  rule  nisi  accordingly^ 

Taunton,  Ludlow,  Serjt.,  and  Justice,  shewed  cause 
against  it.  Spencekjf  v.  Robinson  (&),  is  decisive  to  shew 
that  the  plaintiff  in  this  case,  is  not  a  party  aggrieved, 
within  the  meaning  of  the  statute  17  Geo.  2,  c.  3,  s.  3, 
and  therefore  not  entitled  to  maintain  this  action.  The 
observations  of  the  Court  in  that  case,  upon  this  point, 
apply  directly  to  the  present.  Abbott,  C.  J.,  said^  "  The 
words  of  the  statute  giving  the  penalty  appear  to  me  to 
import,  that  there  must  be  some  person  who  has  sustained 
an  injury  by  the  act  of  the  overseer,  before  any  penalty  is 
incurred.  Unless  there  be  some  party  aggrieved,  I  do 
not  see  how  it  is  competent  for  him  to  sfxe.  Now,  was  this 
plaintiff  aggrieved  by  any  thing  done  by  the  defendant? 
If  he  meant  to  appeal,  (and  probably  he  did),  he  might 
have  entered  his  appeal  at  the  next  sessions,  and  then 
have  given  a  notice  in  order  that  it  might  be  beard  at 
the  following  sessions,  the  Justices  having  power  to  direct 

(a)  5  D.  &  R.  572 ;   3  B.  &  C.  nalty  given  hy  17  Geo.  2,  c.  3,  s. 

,  658  ;  2  D,  &  R.  M.C,  551,  where  2,  for  refusing  an  inspection  of  the 

one  of  the  points  decided  was,  that  rate  books,  unless  he  shews  that  be 

'*  a  rated  inliabitant  of  a  parbh  has  been  injured  by  the  refusal," 
cannot  sue  an  overseer  for  the  pe-         (6)  Uhi  mprd. 


V, 
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an  adjoarnment ;"   and   Holroifd,  3,,  Baid«   **  I  am  also 
of  opinion  that  the  plaintiff  was  not  a  party  aggrieved.      Bennett 
He  could  not  be  said  to  be  aggrieved,   unless  he  was 
placed  in  a  worse  situation  with  respect  to  his  rights. 
There  is  no  proof  that  he  was  in  any  respect  aggrieved, 
4>ecau8e  he  might  still  have  entered  an  appeal  at  the 
sessions,  supposing  the  refusal  to  have  taken  place-''-^- 
[Barley,  J.    The  difference  between  that  case  and  the 
present  is,    that  there  was  no  absolute  refusal  to  shew 
the  rate  there;   there  was  a  qualified  refusal,   followed 
by  ^  speedy  compliance,  and  by  an^  actual  delivery  of 
a  copy  of  the  rate,  even  earlier  than  was  either  neces- 
sary or  reasonable.     Here,  the  refusal  was  absolute,  and 
repeated,   and   the    plaintiff  did  not  obtain  a  sight  of 
the  rate.    Surely  then  he  was  a  party  aggrieved.     He 
had  a  right  to  see  the  rate,  and  the  mere  denial  of  that 
right  was  a  grievance.]    The  only  possible  grievance  the 
plaintiff  here  could  sustain,  was  the  being  debarred  the 
opportunity  of  appealing ;    which  did   not  occur,  for  it 
is  admitted  that  he  might  have  appealed.      The  with- 
holding a  sight  of  the  rate  books,  under  the  particular 
circumstances  of  this  case,  was  not  an  absolute  refusal ; 
he  should  have  demanded  a  copy  of  the  rate,  and  then  if 
that  had  been  refused,  the  case  would  have  been  different. 
{Holroyd,  J*    He  was  not  bound  to  incur  the  expense  of 
having  a  copy ;  he  had  a  right  to  see  the  book.]    It  was 
clear  that  the  defendant  had  acted  throughout  under  the 
orders  of  the  vestry,  to  whom  he  referred  the  plaintiff. 
His  refusal,  therefore,  was  a  qualified  one,  and  then  this 
case  comes  within  the  view  now  taken  by  the  Court,  of 
Spenceley  v.  Robinson.     [Bayley,  J.     But  what  authority 
had  the  defendant  so  to  qualify  his  refusal  ?     He  was  not 
justified  by  law  to  impose  such  terms  upon  the  plaintiff. 
He  had  no  right  to  send  him  to  the  vestry.     He  admitted 
that  the  rate  was  in  his  own  possession,  and  the  statute 
directs  the  demand  to  be  made  upon  the  churchwardens 
and  overseers,  and  makes  them  liable  to  the  penalty  for 


Edwards. 


486  CASES    IN    THE    KINO's   BBKCH, 

1827.        refasing.     Holroyd,  J.     If  the  plaintiff  had  gone  to  the 
^^"^      yestry,  he  would  have  been  no  nearer  seeing  the  rate, 
V,  because  it  was  in  the  defendant's  house].    The  defendant 

was  an  assistant  overseer,  appointed  under  the  58  Geo,  3, 
c.  69 J  and  69  Geo.  3,  c.  86,  by  which  the  custody  of  the 
rates  is  taken  from  the  oterseers,  and  given  to  the  selecl 
vestry.  [Littledakf  J.  But  here  the  defendant,  in  fiiet, 
had  the  Custody  of  the  rate ;  it  was  in  his  own  house; 
and  there  was  no  proof  that  the  vestry  had  ordefed  him 
not  to  shew  it  there].  Then,  secondly,  this  action,  being 
fouiided  upon  one  act  of  Parliament,  is  not  maintainable 
against  the  defendant,  who  is  an  assistant  overseer, 
appointed  under  a  different  act  of  Parliament.  At  least, 
the  plaintiff  has  not  gone  far  enough  with  his  proof,  ftr 
he  has  not  shewn  that  an  assistant  overseer  is  a  person 
within  the  description  in  the  17  Geo.  II.,  c.  3,  whose  doty 
it  is  to  give  inspection  of  the  rates.  The  modem  statntes 
nnder  which  the  defendant  was  appointed,  empower  the 
vestry  to  determine  and  to  specify  what  duties  the  aans- 
tant  overseer  shall  perform.  The  plaintiff,  who  was 
refeited  to  the  vestry  by  the  defendant,  should  have 
applied  to  them,  and  have  ascertained  the  nature  and  exr 
tent  of  the  defendant's  duties.  The  defendant  had  given 
bond  to  the  vestry  for  the  due  discharge  of  his  duties ;  he 
was  bound  to  obey  the  directions  of  the  resttji  and 
having  acted  bond  fide  in  obedience  to  their  oKlai8>  he  is 
not  liable  to  this  action.  -  The  plaintiff^s  only  remedy  is 
against  the  officers  named  in  the  17  Geo^  II.,  c.  3,  whidi 
does  not  name  assistant  overseers,  nor  indeed  could,  be- 
cause there  were,  at  the  date  of  that  act,  no  such  offices 
in  existence ;  and  even  if  an  assistant  overseer  could  be 
deemed  to  come  within  the  description  of  *'  other  person 
or  persons  authorized  to  take  care  of  the  poor,"  which  he 
tennot,  still  the  defendant  is  not  so  described  in  the  de- 
claration, and  is  therefore  not  brought  within  the  operation 
of  that  act. 
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Campbeil  and  PhiUpaits,  contrii.  First,  the  plaiqtiff  was 
a  .party  aggrieved  within  the  meauiog  of  the  17  Geo.  2, 
c.  3.     Spenceley  v.  Robinson  (a),  was  a  very  different  case     ^    *• 
nom  uie  present,  and  is  by  no  means  decisive  of  it  on  this 
point*    There  was  no  pretence  for  bringing  that  acticMiw 
The  refusal  th^:^,  which  was  made  once  only  and  in  a 
qualified  manner,  was  taken  ib^  most  hasty  and  unfair 
advantage  of;  and  the  real  ground  upon  which  the  Court 
seem  to  have  decided  in  favour  of  the  defendant,  was, 
that  the  plaintiff  did  not  make  his  demand  at  a  reason** 
able  time  and  place.    The  observations  of  the  learned 
Judges,  therefore,   which  have  been  cited  on  the  other 
side,  are  inapplicable  to  this  case,  though  one  of  them, 
namely,  that  respecting  the  power  of  appeal,  seems  capa-* 
ble  of  an  answer.    The  notice  of  an  appeal  against  a  rate, 
must  specify  the  particular  grounds  of  appeal  (6) ;  hut 
unless  a  party  obtains  an  inspection  of  the  rate,  it  is  im- 
possible for  him  to  ascertain  whether  he  has  grounds  of 
appeal  against  it  or  not ;  the  mere  refusal,  therefore,  is  a 
grievance,  because  it  deprives  him  of  the  means  necessary 
for  the  exercise  of  his  right  of  appeal.   Secondly,  the  defend- 
ant is  within  the  descriptive  words  of  the  17  Geo.  2,  e.  3, 
and  liable  to  this  action.    The  words  are,  ''^  overseers,  or 
other  persons  authorized  to  take  care  of  the  poor."    Now, 
though  the  defendant  is  an  assistant  overseer,  he  is,  never- 
theless, an  overseer f  and  a  person  appearing  and  acting  in 
that  charac^r;  but  even  if  he  were  not,  at  least  he  is  a 
person  authorized  to  take  care  of  the  poor :  and,  in  either 
view  of  the  case,  he  is  within  the  provisions  of  the  sta- 
tute.    He  may  be  for  some  purposes  subject  to  the  con- 
trol of  the  vestry,  but  still,  as  between  the  parish  officers 
and  the  parishioners  at  large,  he  clearly  stands  in  the 
situation  of  an  overseer.     If  he  is  not  liable  to  this  action, 
this  injustice  will  follow — ^that  the  plaintiff  has  no  remedy 
at  all ;  for  it  would  be  difficult  to  say  that  any  other  per- 

(a)  Ante,  484.  {b)  41  Geo,  3,  c.  29,  •.  4. 
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son  is  in  default,  the  defendant  being  the  person  who  had 
^nvwt      possession  of  the  rate,  and,  in  fact,  refused  to  exhibit  it 
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Batlet,  J. — Upon  the  first  point  in  this  case,  we 
none  of  us  entertain  any  doubt.  We  are  all  clearly  of 
opinion,  that  the  plaintiff  is  a  party  aggrieved  withia 
the  meaning  of  the  act  o£  Parliament,  inaamuch  as  the 
defendant's  denial  of  his  right  to  inspect  the  rate  was  a 
grievance  in  itself.  We  also  consider  the  defendant's  re- 
fusal quite  absolute  enough  to  constitute  such  a  denial  ; 
because,  as  he  had  by  law  no  right  to  impose  the  terms 
which  he  attempted  to  impose  upon  the  plaintiff,  those 
terms  cannot  operate  as  any  qualification  of  his  refusal. 
Upon  the  second  point,  which  ^raises  a  somewhat  novel 
and  considerably  important  question,  we  shall  take  time 
for  deliberation. 


t  - 


Cur*  adv.-9uk. 


»  .  t. 


Judgment  was  afterwards  delivered  by 


Batlet,  J.,  who,  after  shortly  recapitulating  the 
facts  of  the  case,  and  the  nature  of  the  question,  thus 
proceeded  : — If  we  could  have  seen  clearly  and  satisfac- 
torily that  the  defendant  was  such  an  assistant  overseer, 
that  it  was  a  part  of  his  duty  to  afford  inspection,  and 
deliver  copies  of  the  rates,  upon  demand,  we  should  all 
have  been  of  opinion  that  he  was  liable  in  this  action,  and 
that  the  verdict  ought  to  be  entered  for  the  plaintiff. 
But  the  statutes  which  authorize  the  appointment  of 
assistant  overseers,  do  not  specify  their  particular  duties ; 
they  merely  declare  that  they  shall  have  such  powers  as 
the  select  vestries  shall  confer  upon  them  at  the  time  of 
their  appointment.  For  all  that  appeared  in  this  case,  it 
was  possible,  either  that  the  defendant  had  all  the  powers, 
and  was  liable  to  all  the  duties  of  an  overseer,  or  that  he 
had  only  liiQited  powers,  and  was  liable  to  certain  speci- 
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fied  duties  only.  There  was  no  evidence  to  sheW  what 
were  his  powers,  or  what  were  his  duties,  as  an  assistant 
overseer,  or  that  the  refusal  to  allow  an  inspection  of  a 
rate,  for  the  neglect  of  which  the  action  was  brought,  was 
oqe  of  those  duties.  We  are,  therefore,  of  opinion,  that 
we  ought  not  to  direct  a  verdict  to  be  entered  for  the 
plaintiff,  but  that  we  ought  to  send  the  case  to  a  new 
trial. 

Rule  absolute  for  a  new  trial. 
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Hudson  v.  Richard  Smith,  Gent.,  one,  8cc. 

Debt  on  bond  for  1000/.    The  defendant  craved  oy^      To  debt  on 
of  the  bond,  which  appeared  to  be  the  joint  and  several  tionedto  re^ 
obligation  of  John  Smith  and  defendant.    He  also  craved  pUce  stock, 
oyer  of  the  condition,  which  was  as  follows : — "  Whereas  ^^nds  *<  which 
the  said  William  Hudson  hath  lent  to  the  said  John  jliall  accrue 
Smith  the  sum  of  900/.  three  per  cent.  Reduced  Annuities,  tame,  from 
of  the  Governor  and  Company  of  the  Bank  of  England  :  J^«  ^*^^^f 
Now  the  condition  of  the  above  obligation  is  such,  that  upon  three 
if  the  said  John  Smith,  his  executors,  8cc.,  do  and  shall,  ^^^^  ^^ 
upon  three  months'  notice,  in  writing,  from  the  said  defendant 
William  Hudson,  transfer  to  and  replace  in  the  name  of  itksx  plaintiff 
the  said  WilKam  Hudson,  in  the  books  of  the  said  Go-  fj^  not  give 

'  three  months 

vemor  and  Company,  the  sum  of  900/.  three  per  cent,  notice  to  re- 
Reduced  Annuities,  with  all  dividends  which  shall  accrue  g/^i^^^th 
up<m  the  same  from  the  date  of  thiese  presents,  then  this  the  dividends 
obligation  to  be  void,  8cc."    The  defendant  then  pleaded  f^^^  become 
six  pleas,  setting  out  stock-jobbing  transactions,  upon  ^^  fo^  '^ 

same  from  the 
date  of  the  bond.  Replication  alleged,  that  more  than  three  months  before  action, 
plaintiff  gave  notice,  at  the  expiration  of  three  months  to  replace  the  stock,  with  all  divi- 
dends fohkh  had  accrued  due  on  the  same  from  the  date  of  the  bond,  and  then  went  on  to 
assign  a  breach  in  the  non-transfer  of  the  stock : — Held,  that  the  notice  set  out  in  the 
mlieation  was  sufficient ;  and  that  the  assignment  of  the  breach  was  unnecessary  and 
informal,  but  that  the  objection  could  be  taken  onlj  by  way  of  special  demurrer  for 
duplicity. 
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mr.        which  issues  were  taken.      Seventh  plea,  Ontrmri  aoii; 
because  he  saith  that  plaintiff  did  not  give  to  said  John 
Smith  three  months'  notice  in  writing,  to  transfer  to,  and 
replace  in,  the  name  of  plaintiff,  in  the  books  of  said 
Governor  and  Company,  the  said  sum  of  900^  three  per 
cent.  Reduced  Annuities,  with  the  dividends  which  woM 
have  accrued  upon  the  same  from  the  date  of  the  said 
supposed  writing  obligatory,  but  wholly  neglected  and 
refused  so  to  do.     (Conclusion  as  before).     8th  plea — 
No  notice  from  the  plaintiff  to  the  said  John  Smith  to 
transfer  and   replace  the  sum  of  900/.  three  per  cent 
Keduced  Annuities,   or  to  pay  him  the  dividends,  &c 
9th  plea — ^That  plaintiff  did  not  give  to  John  Smith  such 
notice  as  is  in  the  said  condition  of  said  supposed  writing 
obligatory  in  that  behalf  mentioned,  but  wholly  n^lected 
and  omitted  so  to  do.     10th  plea — ^That  plaintiff  did.  not 
give  such  notice  as  in  the  said  condition  of  said  supposed 
writing  obligatory  is  in  that  behalf  mentioned,  but  wholly 
neglected^  and  omitted  so  to  do.     Replication  to  7tb 
plea,  precludi  non,   because    he   says,    that  after    the 
making  of  the  said  writing  obligatory,  and  more  than 
three  months  before  the  commencement  of  this  suit,  to 
wit^  on  the  30th  day  of  June,  1826,  at,  &c.,  plaintiff  did 
give  to  said  Johi  Smith  a  certain  notice,  in  writing, 
bearing  date,  &c.;  and  did  thereby  require  said  John 
Smithf  at  the  expiration  of  three  months  from  the  date  of 
said  notice,  to  transfer  to,  and  replace  in,  the  name  of 
plaintiff,  in  the  said  books,  8cc.,  the  said  sum  of  900/. 
three  per  cent.  Reduced  Annuities,  with  all  the  dividends 
which  had  accrued  due  on  the  same  from  the  5th  day  of 
November,  1818,  being  the  day  of  the  date  of  the  said 
writing  obligatory.     Nevertheless,  plaintiff,  for  assigning 
a  breach  of  the  said  condition  of  the  said  writing  obliga- 
tory, according  to   the  form  of  the  statute  in  such  case 
made  and  provided  (a),  saith,  that  although  three  months^ 
from  the  time  of  giving  said  notice  to  the  said  John 

(a)  Q  k,9  WiU.Ul,  cap.  tiysecB,     any  further  breaches  are  comiDittady 
which  direct8,that^f  after  judgment     tlie  plaintiff  may  sue  oat  a  tci,  fn. 
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Smith,  had  elapsed  before  the  commencement  of  this  8iiit> 
to  wity  aty  &c.,  yet  the  said  John  Smith  did  not,  nor 
wonld,  although  afterwards  often  requested. so  to  do  by 
said  plaintiff,  to  wit,  at,  &c.,  transfer  to^  or  replace  in 
the  name  of  said  plaintiff,  in- the  books  of,  &c.,  the  sum 
of  900/.  three  per  cent.  Reduced  Annuities,  with  all  or 
any  of  the  dividends  which  had  accrued  due  on  the  same 
from  the  date  of  the  said  writing  obligatory,  but  wholly 
neglected  and  omitted  so  to  do.  Averment,  that  plaintiff, 
by  reasoQ  of  the  said  breach  of  the  said  condition,  of  the 
said  writing  obligatory,  hath  sustained  damage  (a)  to  a  large 
amount^  that  is  to  say,  to  the  value  of  1000/.,  to  wit,  st, 
&c.  Verification  and  prayer  of  judgment.  Similar  repli* 
cations  to  8th,  9th,  and  1 0th  pleas.  To  these  four  repli- 
cations the  defendant  demurred,  specially ;  and  he  assign- 
ed the  following  causes  of  demurrer  to  the  replication  to 
the  7th  plea : — Ist,  That  the  said  plaintiff  hath  not,  in 
or  by  his  said  last-mentioned  replication  in  any  manner, 
traversed  or  denied  the  matters  by  the  said  defendant, 
in  his  said  7th  plea  alleged,  nor  confessed  and  avoided 
the  same.  2dly — That  the  said  last-mentioned  replica^ 
tion,  although  it  professes  to  answer  the  said  7th  plea, 
of  the  said  defendant,  is  in  truth  no  answer  thereto^ 
3dly, — ^That  it  is  not  stated  or  alleged,  nor  does  it.appear, 
in  or  by  the  said  last-mentioned  replication,  that  the  said 
plaintiff  gave  the  said  John  Smith  three  months'  notice  in 

thereoD,  reciting  the  proceedings  seem  the  plaintiff  is  entitled  td 

in  the  former  action,  or  so  much  costs  on  the  tcLJa.,  whether  Ae 

thereof  as  to  make  it  appear  that  defendant  pleads  to  it  or  not,  not- 

the  judgment  is  warranted  by  the  withstanding  the  third  section  of 

statute  {pottf  496  n.)  The  writ  then  the  same  statute  only  gives  costs  in 

suggests  the  ftirther  breaches ;  and  tct.^.,  where  the  plaintiff  obtains 

the  same  proceedings  are  to  be  an  award  of  execution  after  plea 

pursued  under  the  8ci.fa,,  as  in  the  pleaded,  or  demurrer  joined, 

original  action.     But  it  is  not  ne*  (a)  As  to  the  damages  upon  a 

cessary  there  should  be  any  other  covenant  to  replace  stock,    see 

judgtnent  than  the  usual  one  in  WArthwr  v.  Lord   Seafortky    2 

wd.fa,  of  an  award  of  execution ;  Taunt.  257 ;   Shepherd  ▼.  JoAiiiMf, 

and  as  the  statute  stays  proceed-  2  East,  21 1 ;  but  see  Harmon  ▼. 

ittgs,  upon  payment  of  the  dama-  Harrison,  1  C.  (p  P.  412. 
ges,  eotts,  and  charges,  it  should 


492 


1827. 


Hudson 

SlflTR. 


CASES    IN    TH^   king's    BENCH, 

writings  to  transfer  to,  and  replace  in,  the  name  of  the 
said  plaintiff,  in  the  books  of,  &c.,  said  sum  of  900/.,  3 
per  cent.  Reduced  Annuities,  with  the  dividends  which 
would  have  accrued  due  (a)  upon  the  same,  from  the 
date  of  said  supposed  writing  obligatory.  4thly,  That  it 
is  not  stated  or  alleged,  nor  does  it  appear,  in  or  by  the 
said  last  mentioned  replication^  that  plaintiff  gave  said 
John  Smith  three  months'  notice  in  writing  to  pay  him 
the  dividends  which  would  have  accrued  due  upon  the 
said  sum  of  900/.  3  per  cent.  Reduced  Annuities,  from 
the  day  of  the  date  of  the  said  supposed  writing  obliga- 
tory. 6thly, — ^That  it  is  not  stated  or  alleged,  nor 
does  it  appear,  in  or  by  the  said  last  mentioned  replication, 
that  said  plaintiff  gave  to  said  John  Smith,  such  notice 
as  in  the  said  condition  is  in  that  behalf  mentioned. 
Othly, — ^That  it  is  not  stated  or  alleged,  nor  does  it  ap- 
piear,  in  or  by  the  said  last  mentioned  replication,  that 
the  said  plaintiff  gave  such  notice  as  in  the  said  condition 
of  the  said  Supposed  writing  obligatory,  is  in  that  behalf 
bientioned.  7thly, — That  it  is  not  stated  or  alleged,  nor 
does  it  appear,  in  or  by  the  said  last-mentioned  replica- 
tion, or  breach  of  the  said  condition  of  the  said  writing 
obligatory  therein  assigned,  that  any,  or  what  dividends 
had  accrued  due  upon  the  said  sum  of  900/.  three  per 
cent.  Reduced  Annuities,  from  said  5th  day  of  Novem- 
ber, 1818,  being  the  day  of  the  date  of  the  said  sup- 
posed writing  obligatory.  8thly, — ^That  the  said  last 
mentioned  replication,  and  the  breach  therein  assigned, 
are  argumentative,  and  contain  a  negative  pregnant,  in 
alleging  that  the  said  John  Smith  did  not,  nor  would  not, 
transfer  to,  or  replace  in,  the  name  of  the  plaintiff,  in 
the  books  of,  &c.,  the  sum  of  900/.  3  per  cent.  Reduced 


(a)  Where  a  breach  is  assigned 
in  neglecting  to  replace  stock,  and 
also  in  non-payment  of  accruing 
dividrada,  and  damages  are  assess- 
ed upon  both  breaches,  the  plaintiff 
cannot  maintain  a  set.  fa.  for  the 
non-payment  of  subsequent  divi- 


dends, accruing  between  the  fint 
judgment  and  the  actual  payment 
of  the  damages  assessed.  Samk 
V.  Jackson,  1  M'Clel.  377.  As  to 
the  measure  of  damages,  in  an  ac- 
tion for  not  replacing  stock  on  t 
particular  day,  vide  ante,   491  (0)* 
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Annuities,  with  all,  or  any  of  the  dividends  which  had 
accrued  due  upon  the  same,  from  the  date  of  the  said 
writing  obligatory,  without  averring  that  any,  and  what, 
dividends  had  accrued  due  upon  said  sum  of  900/.  3  per 
cent. Reduced  Annuities,  from  the  date  of  the  said  supposed 
writing  obligatory ;  and  by  the  omission  of  which  aver- 
m^it,  defendant  is  prevented  from  traversing  and  putting 
the  same  in  issue.  9thly, — ^That  it  is  stated  and  alleged, 
in  and  by  the  last  mentioned  replication,  that  plaintiff 
gave  to  the  said  John  Smith,  a  certain  notice  in  writing, 
and  thereby  required  the  said  John  Smith,  at  the  expi- 
ration of  three  months  from  the  date  thereof  (that  is  to 
say)  of  the  said  notice  to  transfer  to,  and  replace  in,  the 
name  of  the  plaintiff,  in  the  books  of  the  governor  and 
company  of  the  Bank  of  England,  the  said  sum  of  900/« 
3  per  cent.  Reduced  Annuities,  with  all  the  dividends 
which  had  accrued  due  on  the  same,  from  the  fifth  day 
of  November,  1818,  being  the  day  of  the  date  of  the 
supposed  writing  obligatory*  Whereas  it'  appears  in, 
and  by  the  same  replication,  that  do  dividends  whateveir 
could  have  accrued  due  on  the  said  sum  of  900/.  3  p^r 
cent.  Reduced  Annuities,  after  the  said  5th  day  of  No- 
vember, 1818.  The  defendant  also  demurred  to  the 
replication  to- the  8th,  9th,  and  10th  pleas.  The  caus^  ctf" 
demurrer  to  the  replication  to  the  8th  plea,  w^re,  thjs 
same  sb  those  stated  with  reference  to  the  replication  to 
the  7th  plea.  The  1st,  2nd,  3rd,  4th,  and  6th  causes  of 
demurrer  to  the  replication  to  the  9th  plea,  were  the 
same  as  the  3rd,  4th,  7th,  8th,  and  9th  causes  of  de- 
murrer to  the  replication  to  the  7th  plea.  The  6th 
cause  of  demurrer  to  the  replication  to  the  9th  plea, 
was,  **  that  plaintiff  hath  assigned  a  breach  of  the  said  . 
condition,  as  part  of  the  said  last-mentioned  replication, 
which  is  complete  without."  7thly, — ^That  the  said  plain- 
tiff, having  traversed  and  denied  the  matters  in  the  said  9th 
plea  alleged,  ought  to  have  concluded  to  the  country,  and 
not  to  have  alleged  other  and  new  matters  therein,  and 
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1827.  ooDcliidad  with  a  rerifioation  (a).  Sthly, — ^That  the  mid 
plaintiff,  in  and  by  his  said  last-mentioned  replication, 
ought  to  hare  taken  issue  on  the  matters  in  the  said  9th 
plea  alleged,  and  to  have  entered  a  distinct  and  separtte 
assignment  of  the  said  supposed  breach  of  the  said  sup- 
posed writing  obligatory,  and  not  to  hare  incorporated 
such  issue  and  assignment  in  one  and  the  same'lpeplica- 
tion.  Similar  causes  of  demnrrer  to  the  replicadon  to  the 
LQth  plea. — Joinder  in  demurrer. 

Piatt,  in  support  of  the  demurrers.  The  7th  plea  states, 
that  no  notice  was  given  to  replace  the  stock  with  the  di- 
vidends, which  would  have  become  due  afier  the  8th  Novesi- 
ber.  The  answer  to  that  in  the  replicationis,  thatth^  plain- 
tiff did  girenotice  in  writing  to  the  said  JoAit&iitlA,  to  traas- 
t&t  the  said  stock,  with  all  dividends,  which  had  become  due. 
This  being  the  case  of  a  mrety,  the  plaintiff  must  bring 
himself  within  the  terms  of  the  condition*  Kow  the 
obligor  could  not  comply  with  the  conditicm,  unless  he 
txansferred  in  the  manner  pointed  out  by  the  plea.  [Bajr- 
ley  3.  He  does  not  desire  you  to  transfer  so  much  as  you 
are  bound  to  transfer.]  If  issue  were  taken  on  the  repli- 
cation, it  would  be  a  departure,  or  if  not  a  departure,  the 
defendant  must  have  re-asserted  what  he  had  said  before. 
De  La  Rue  v.  Stewart  (b),  is  an  authority  to  shew  tkatne 
breach  ought  to  have  been  assigned  in  this  replication.  ILU-^ 
tledalCf  J.  Had  you  demurred  to  the  7th  plea  for  duphcity, 
it  would  rather  appear  to  me  that  the  plaintiff  ought  not 
to  have  introduced  breaches.  There  might  have  been  a 
conclusion  to  the  court  in  respect  to  the  special  notice. 
Bayley  J.  Should  you  not  have  assigned  duplicity  as  a 
^  special  cause  of  demurrer?  You  say  that  there  was  no  no- 
tice going  far  enough ;  they  say  there  was  a  notice  going 
nearly  to  all.  lAttledaie  J.  If  no  breach  had  been  as- 
signed, could  you  have  maintained  the  first  special  cause 
of  demurrer?     I  am  assuming    that  their    notice  was 

.(<i)  Cakert  v.  Catdon^pint,  498.  (6)  2  N.  ft.  362. 
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sufficient,  and  that  no  breach  had  been  asaigned.  BayUy^  J.  iBrr. 
Suppose  the  replication  had  set  out  a  notice  in  the  fbroa 
slated  in  the  plea,  and  had  concluded  to  the  Court,  could 
yoa  have  supported  your  cause  of  demurrer?]  They 
ought  to  have  concluded  to  the  country,  and  iuggested 
the  breach.  The  whole  of  the  replication  must  be 
taken  together.  The  defendant  is  entitled  to  consider  it 
in  the  same  manner,  as  if  the  breach  had  been  assigned 
in  the  declaration,  and  the  plea  had  been  as  here.  The 
7th  cause  of  demurrer  is  supported  by  the  case  of  Serra  v. 
tjgfe{a\  where  the  bond  declared  on  was  conditioned 
that  A.  jB.  should  deliver  a  true  account  of  all  moneys 
received  by  him  as  collector  of  poors'  rates ;  and  the  . 
defendant  having  pleaded  perfeqnance  generally,  the 
replication  assigned  for  breach,  that  A.  B.  was  requested 
to  deliver  a  true  account  of  all  moneys  received  by  him 
in  pursuance  of  his  office,  but  refused  to  do  so.  The 
breach  was  held  to  be  badly  assigned,  because  it  omitted 
to  state  that  any  money  had  been  received.  So  here  it 
cannot  be  seen  upon  the  replication,  that  the  dividend 
had  become  due.  [  Bay  ley  ^  J.  Your  plea  of  want  of  notice 
admits  the  breach.  LUtledale^  J.  You  were  not  injured, 
because  the  jury  are  to  try  the  truth  of  the  breaches. 
1  consider  the  breach  no  part  of  the  pleadings].  It  must 
be  taken  altogether.  The  plaintiff  relies  upon  the  whole 
replication  to  support  the  action.  [Littledale,  J.  The 
plaintiff  was  justified  in  relying  upon  it  as  supporting  his 
action,  because  you  have  not  denied  it.]  In  Serra  v.  Fyffe, 
the  defect  was,  that  it  was  not  alleged  that  the  m(mey 
had  become  due.  [Littledakf  J.  In  Serra  v.  Fi/ife,  it 
was  uncertain  whether  any  thing  would  become  due. 
Baylet/j  J.  Here  the  Court  takes  notice  of  it.]  If  notice 
had  been  given  before  it  became  due,  such  notice  would 
have  been  insufficient.  [  Bay  ley,  J.  Where  an  award  is  to 
be  made  on  or  before  the  1st  of  April,  an  allegation  that  it 
was  made  on  the  29th  of  March,  is  sufficient.^     Suppose 

(fi)  1  Marsh,  441  >  S*  C  by  the  name  of  Serra  v.  Wright,  6  rattit/.45. 
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the  day  not  material,  the  notice  would  be  to  replace  divi- 
dends, if  any.  In  Serra  v.  JFj^i  the  2d  plea  stated  a 
demand  of  an  amount  of  money  received,  which  implies 
that  something  had  been  received  ;  and  though  the  Court 
may  take  notice  of  the  account  of  the  dividends,  it  may  be 
necessary  for  the  plaintiff  to  aver  it.  [Littledale,  J. 
I  do  not  see  why,  under  this  notice,  you  must  not  replace 
an  instalment  due.  Are  they  bound  to  give  special  notice  ? 
They  may  be  contented  with  that  notice,  and  it  is  for 
your  benefit  if  they  recover  no  more.  The  notice  is  good. 
I  doubt  whether  your  plea  is  good.  BayUy^  J.  Yon 
construe  the  plea  to  apply  to  the  dividends  which  should 
accrue  before  the  re-transfer.  I  thought  the  objection 
had  been,  that[  it  wae  impossible  to  replace  the  dividends. 
The  objection  to  thebreach,  should  have  been  assigned 

■ 

as  special  cause  of  demurrer.] 

Judgment  for  the  plaintiff  (a). 

Alderson  was  to  have  argued  against  the  demurrers. 


(fir)  To  a  declaration  on  a  judg- 
ment in  debt  on  bond,  the  defen- 
dant cannot  plead  that  the  bond  was 
conditioned  for  the  performance 
of  covenants,  and  that  no  breaches 
of  covenant  were  suggested  or  as- 
signed in  the  original  action,  as 
the  statute  requires.  A  demurrer  to 
such  a  plea  standing  in  the  com- 
mon paper,  on  the  26th  November 
1821,  Tindal,.  for  the  defendant, 
applied  to  Besty  J.,  to  direct  that 
the  case  might  stand  for  argument; 
but  upon  the  Court,  being  full,  his 
Lordship  said  that  he  had  consult- 
ed the  other  judges,  who  were  of 
opinion  there  was  no  ground  for 
such  a  plea.  £d.  MSS.  Where 
a  writ  of  inquiry  is  executed  af- 
ter judgment  by  confession,  nil 
dkity  or  on  demurrer,  the  sta- 
tute does  not  direct  any  judgment 
to  be  entered  for  the  damages  as« 
sessed  and  for»the  costs,  upon  the 
return  of  the  inquisition.    There 


can  therefore  be  only  one  judg- 
ment, viz.,  the  old  iudgrment  for 
the  penalty,  one  shilling  dam- 
ages for  the  detention,  forty 
shillings  costs,  together  with  the 
costs  of  increase.  A  second  judge- 
ment, for  the  damages  assessed  on 
the  inquiry  was  reversed.  Jokmuy* 
Johnes,  Dom.  Proc.  3  Dow,  1.  The 
proper  course  is  to  make  an  entry, 
m  the  nature  of  an  interlocutory 
judgment  on  the  denmrrer,  vii^ 
that  the  plaintiff  ovght  to  recover 
his  debt ;  then  to  award  an  inquiiy 
returnable  after  the  next  assizes^ 
(though  thereby  more  than  one  term 
may  elapse  between  the  teste  and 
the  return) ;  and  upon  the  return, 
to  enter  up  final  judgment  that 
the  plaintiff  do  recover  his  said 
debt  with  nominal  damages,  and 
taxed  costs,  without  notidng  in 
the  judffment  the  damages  assess- 
ed, Ibm.  And  as  to  th«  length  of 
the  return^  vide  anie,  319. 
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Calvert  and  another  r.  Susannah  Gordon,  Executrix  of 
the  last  will  and  testament  of  Alex.  Gordon,  deceased. 

IJEBT  on  bond. — Upon  oyety  the  condition,   after  re-  Obligor  of  a 
citing    that   the  obligees  carried  on   the   business   of  a  tioned^for  the 
brewer  in  copartnership  with  four  other  persons,  under  faithful  service 
the  firm  of  Ttlix  Calvert  and  Co.,  and  that  the  firm  had  the  employ  of 
agreed  to  take  the  testator's  co-obligor,  Richard  Edwards.  ^-  cannot  dis- 

...  .  ^  charee  himself 

into  their  service,  as  a  collecting  clerk,  was,  that  R.Edwards,  by  ^ving  do- 
from  time  to  time,  and  at  all  times  during  his  continuance  ^^®  '  • '  *^ 

o  a  certain 

in  the  service  and  employ  of  the  persons  for  the  time  priod  he  will 
being  carrying  on  the  business  then  carried  on  under  the  answerable* 

said  firm  of  F.  C.  and  Co.,  should  yrell  and  truly  account  for,  ^^^  can  the 

personal  i^pre- 
pay,  deliver  and  make  good  unto  them,  some  or  one  of  sentative  of 

them,  immediately  aft^r  the  receipt  thereof  respectively,  all  ^he  obligor  dis- 
such  cash,  8cc.  of  or  belonging  to  the  persons  for  the  time  by  such  nodce. 
being  carrying  on,  8^c.,  any  or  either  of  them,  any  or  either  declaration^on 
of  tbeir  executors  or  administrators,  or  to  any  person  or  such  a  bond 

states  that  the 

persons  to  whom  they,  or  any  or  either.of  them,  should  or  principal  duly 

might  be  answerable  or  accountable,  and  which  should  b6  accounjfd.and 
^  the  replication 

collected  or  come  to  the  hands,  custody  or  power  of  the  alleges  the  re- 
said  R.  Edwards  during  such  his  service  or  employ,  and  8u|^sf^*^^|^"k 
should  in  all  other  respects,  during  his  continuance  in  the  he  did  not  ac- 
service  of  the  persons  for  the  time  being  carrying  on,  &c.,  rejo?nder^ 
fiaithfully  perform  all  other  services  wherein  he  should  be  ^^^^  thdt 
employed  by  them ;  and  that  the  obligors,  or  one  of  them,  were  received 

their  or  one  of  their  heirs,  &c.,  should,  from  time  to  time,  ^p*^^.  I),  and 

'  £.  and  that 

and  at  all  times  thereafter,  save  harmless,  &c.  the  per-  ^.  did  not 
sons  for  the  time  being  carrying  on  the  said  trade,  their  reobd^r^l-*^ 
heirs,  &c.,  respectively,  of,  from  and  against  all  loss,  &c.,  by  leging  that  the 
reason  or  on  account  of  any  act,  &c.  to  be  done  or  omitted  inThe*repli<»- 

to  be  done  by  the  said  R.  Edwards,  as  such  clerk,  as  afore-  '^®"  ®.^®  ^^^^ 

.  -  .  .  ,     .  ,  •  •         1  •  1     i      »"<^  different 

said,  or  m  anywise  relating  to  the  services  m  which  he  trom  those spe- 

sboold  be  employed.     The  defendant  then  pleaded,  that  cified  mthe 

*^     '  .  .  *^  ,  ,        rejoinder,  and 

from  and  after  the  execution  of  the  said  supposed  writing  concluding  to 
obligatory,  and    in   the   lifetime   of  the  testator,  to  wit,  [^g^d"^*^^'"" 
on,  &c.,  at.  Sec,  the  said  R.  Edwards  entered  and  was 

VOL.  I.  K  K 
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received  into  the  service  of  the  said  plaintiffs,  and  of  their 
said  copartners,  then  carrying  on  the  business  of  a  brewer, 
under  the  firm,  8cc.,  as  a  collecting  clerk  in  their  said  business 
of  a  brewer,  in  the  said  condition  mentioned.  And  that  he 
the  said  R,  Edwards  remained  and  continued  in  their  said 
service,  as  such  collecting  clerk,  from  the  said  second  day 
of  May,  1820,  until  a  certain  other  day,  to  wit,  until  the 
thirty-first  day  of  October,  1821,  on  which  last  mentioned 
day  and  year  the  said  testator  died,  and  continually  from 
thenceforth,  until  and  at  the  time  of  the  giving  of  the 
notice  by  the  said  defendant  herein-after-mentioned,  to  wit, 
at  London,  aforesaid.  And  the  said  defendant,  in  fact, 
further  saith,  that  the  said  R.  Edwards  did  at  all  times 
during  his  said  last  mentioned  continuance  in  the  service 
and  employ  of  the  plaintiffs,  and  of  the  other  persons  for  the 
time  being  carrying  on  the  business  of  a  brewer  as  aforesaid, 
under  the  firm  aforesaid,  before  the  death  of  the  said 
testator,  well  and  truly  account  for,  pay,  deliver,  and  make 
good  unto  the  said  plaintiffs,  and  the  other  persons,  for  the 
time  being  so  carrying  on  the  business  of  a  brewer  under 
the  firm  aforesaid,  immediately  after  the  receipt  thereof 
respectively,  all  cash,  sum  and  sums  of  money,  bills  of 
exchange,  promissory  notes  and  other  securities  for  money, 
goods  and  effects  whatsoever,  of  and  belonging  to  them,  or 
any  or  either  of  them,  or  to  any  person  or  persons  to  whom 
the  said  plaintiffs,  and  the  other  persons,  so  for  the  time 
being  carrying  on  the  said  business  of  a  brewer  as  aforesaid, 
under  the  firm  aforesaid,  were  answerable  or  aceountable, 
which  were  collected  or  came  to  the  hands,  custody  or 
power  of  the  said  R,  Edwards  during  such  his  continuance 
in  such  service  and  employ  as  last  aforesaid ;  and  that  he, 
the  said  R.  Edwards,  did  in  all  other  respects,  during  such 
his  continuance  in  such  service  and  employ  of  the  said 
plaintiffs,  and  of  the  other  persons  so  for  the  time  being 
carrying  on,  8cc.,  faithfully  perform  all  other  services  wherein 
he,  the  said  R.  Edtvards,  was  employed  by  them,  to  vrit,  at, 
&c.     And  the  said  defendant  further  saith,  that  the  said 
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12.  Edwards,  and  the  $aid  testator,  in  his  lifetime^  and  the         1897. 

said  defendant,  executrix  as  aforesaid,  since  his  death,  and      .Z^^^^^^*^ 

Calvert 

the  said  Samuel  Kent,  (another  obligor,)  in  the  said  condi-  v. 

tion  of  the  said  supposed  writing  obligatory  mentioned,  did,      Gordon. 
from  time  to  time,  and  at  all  times  after  the  making  of 
the  said  supposed  writing  obligatory,  save  harmless  and 
keep  indemnified  the  said  plaintiffs,  and  the  persons  for 
the  time  being  carrying  on.  Sic.  of,  from  and  against  .all 
loas,  costs,  suits,  actions,  claims  and  demands  to  which  the 
said   plaintiffs  and  such  other  persons,  or  any  of  them, 
respectively,  were  subject  or  liable,  or  were  put  unto  by 
reason  or  on  account  of  any  act,  matter  or  thing  done  or 
omitted  to  be  done  by  the  said  R.  Edwards  as  such  clerk 
as  aforesaid,  during  the  time  of  such  his  continuance  in  such 
service  and  employ  as  last  aforesaid,  or  in  anywise  relating 
to  the  services  in  which  he  was  employed  during  that  time. 
And  the  said  defendant,  in  fact,  further  saith,  that  within  a 
short  and  reasonable  time  in  this  behalf  after  the  death  of 
the  said  testator,  and  before  the  committing  or  happening 
of  any  breach  of  the  said  condition  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  31st  of  October,  1821, 
at.  Sic.,  she,  the  said  defendant,  as  executrix  of  the  said 
testator,  gave  notice  in  writing  to  the  said  plaintiffs,  that  she, 
the  said  defendant,  would  not  remain  surety  to,  or  guarantee 
or  indemnify  the  said  plaintiffs,  or  the  other  persons  for 
the  time  being  carrying  on,  &c.,  for  the  fidelity  of  or  true 
and  ftiithful  performance  by  the  said  R.  Edwards  of  his 
said  duties  as  such  collecting  clerk,  in  the  said  condition 
mentioned;  and  so  the  said  defendant  saith,  that  if  the 
aforesaid   plaintiffs,  and  the  other  persons  for  the  time 
being  carrying  on,  8lc.,  or  any  or  either  of  them,  have  been 
at  all  damnified  by  reason  or  means,  or  on  account  of  any 
matter,  cause,  or  thing  in  the  said  condition  of  the  said 
writing  obligatory  mentipned,   since  the  giving  of  such 
notice   by  her  as  aforesaid,  the  said   plaintiffs,  and  such 
other  persons,  as  aforesaid,  have  been  so  damnified  by  their 
own  voluntary  act,  and  of  their  own  wrong,  and  by  and 
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through  their  own  means  and  default,  to  wit,  at,  &c« 
Verification,  and  prayer  of  judgment.  Replication,  pre- 
cludi  non ;  because  protesting  that  the  said  defendant  did  not 
give  notice  to  the  said  plaintiffs  in  manner  and /arm  as  the 
said  defendant  has  above  in  her  plea-in  that  behalf  alleged  (a). 
Nevertheless  for  replication  in  this  behalf  the  said  plaintiffs 
say,  that  after  the  making  of  the  said  writing  obligatory, 
and  before  the  day  of  exhibiting  the  bill  of  the  said  plain- 
tiffs in  this  suit,  that  is  to  say,  on  the  said  2d  day  of  May, 
1820,  the  said  12.  Edwards  entered  into  the  service  of  the 
said  plaintiffs,  and  of,  8cc.,  as  their  collecting  clerk,  in  their 
said  business  of  a  brewer,  as  in  the  said  plea  is  alleged,  and 
remained  and  continued  in  the  service  and  employ  of  the 
said  plaintiffs,  and  of  the  persons  for  the  time  being 
carrying  on,  8cc.,  as  such  collecting  clerk  as  aforesaid,  from 
the  said  2d  day  of  May,  1B20,  until  a  certain  other  day,  to 
wit,  until  the  i6th  day  of  May,  1826,  on  which  last  men- 
tioned day  the  said  12.  Edwards  died ;  and  the  said  plaintiffs 
say  that  after  the  said  R,  Edwards  entered  into  the  said  service 
and  employ,  and  during  the  time  that  he  so  remained  and 
continued  in  the  said  service  and  employ,  and  before  the 
exhibiting  of  the  said  bill  of  the  said  plaintiffs,  and  before 
the  time  of  the  said  supposed  notice,  to  wit,  on  the  said  2d 
day  of  May,  1820,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  said  31st  day  of  October,  1821,  and 


(a)  Tho  legal  effect  of  a  prO" 
testation  is  so  different  from  what 
the  words  seem  to  import,  and  from 
the  sense  in  which  they  are  fre- 
quently understood  by  persons  not 
acquainted  with  the  form  of  plead- 
ing, that  it  may  not  be  improper 
to  state  that  the  above  words  in 
italics  are  to  be  understood  thus  : 
"  Admitting,  for  the  purpose  of  the 
present  action,  and  in  order  to  en- 
title the  said  plaintiff  to  attack 
some  other  part  of  the  defendant's 
plea,  that  the  defendant  did  give 


notice  to  the  said  plaintiffs  in 
manner  and  form  as  the  said  de- 
fendant has  above  in  the  said 
plea  in  that  behalf  alleged,  but 
protesting  against  this  admission 
being  used  against  them,  the  plain- 
tiffs, on  any  other  occasion,  and 
reserving  to  them  the  right  to  say 
on  such  other  occasion  that  the 
said  defendant  did  ttot  give  notice 
to  the  said  plaintiffs  in  manner  and 
form  as  the  said  defendant  as  above 
in  her  said  plea  in  that  behalf 
alleged,**  &c. 
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during  the  time  that  the  said  12.  Edwards  continned  as  such 
collecting  clerk  as  aforesaid,  in  the  said  service  and  employ 
of  the  persons  for  the  time  being  carrying  on,  &c.  divers 
sums  of  money  were  collected  by  and  came  to  the  hands  of 
.the  said  12.  Edwards,  as  such  collecting  clerk  as  aforesaid, 
of  and  belonging  to  the  said  persons  for  the  time  being 
carrying  on,  8cc.  Yet  the  said  12.  Edwards  did  not  from 
time  to  time,  or  at .  any  time,  well  and  truly  account  for, 
pay,  deliver  or  make  good  unto  the  said  plaintiffs,  or  to  the 
other  persons  for  the  time  being  carrying  on,  &c.,  or  to 
any  or  either  of  them,  the  said  sums  of  money  so  collected 
by  him  as  aforesaid,  or  any  part  thereof,  although  often 
requested  so  to  do,  but  wholly  neglected  so  to  do;  and  the 
said  sums  of  money  so  had  and  received  by  the  said  12. 
Edwards  as  aforesaid  are  still  wholly  unpaid  and  unsatisfied, 
contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory,  to  wit,  at,  &c.  The  replication 
then  went  on  to  assign  a  second  breach,  thatafter  the  time  of 
the  said  supposed  notice  of  the  said  defendant  in  her  said 
plea  mentioned,  and  before  the  day  of  exhibiting,  8cc.,  and 
whilst  the  said  12.  Edwards  was  in  the  said  service  and 
employ  as  such  collecting  clerk  as  aforesaid,  to  wit,  on 
the  1st  day  of  November,  1821,  and  on  divers  other  days 
and  times  between  that  day  and  the  said  l6th  day  of 
May,  18£6,  divers  other  sums  of  money  of  and  belonging 
to  the  persons  for  the  time  being  carrying  on,  &c.^  amount- 
ing to  a  large  sum,  to  wit,  2000/.  were  collected  by  and 
came  to  the  hands  of  the  said  12.  Edwards ;  yet  the  said 
12.  Edwards  did  not  from  time  to  time,  or  at  any  time,  well 
and  truly  account  for,  pay,  deliver  over  or  make  good  the 
said  last  mentioned  sum  of  money,  or  any  part  theredf, 
unto  the  persons  for  the  time  being  carrying  on,  8cc.,  or 
any  or  either  of  them,  although  often  requested  so  to  do, 
.but  wholly  neglected  and  omitted  so  to  do;  whereby  the 
persons  for  the  time  being  carrying  on,  8cc.,  have  lost. and 
been  deprived  of  the  last  mentioned  sum  of  money.  And 
the  said  plaintiffs  say,  that  neither  testator  in  his  life  time. 


Calvert 

V. 

GoaDON. 


1827. 


502  CASES  IN  THE  ki:^g's  bench, 

nor  the  said  defendant  since  his  death,  have  nor  hath  either 
of  them,  nor  hath  the  said  R.  Edwards,  nor  the  said  S. 
Caltert  Kent,  their  or  either  of  their  heirs,  8cc.,  indemnified  the 
Gordon,  persons  for  the  time  being  carrying  on,  &c.,  or  any  or 
either  of  them,  or  any  or  either  of  their  heirs,  &c.,  from 
the  said  loss  so  occasioned  by  the  said  jB.  Edwards  so 
omitting  to  account  as  aforesaid,  but  have  wholly  neglected 
so  to  do,  contrary  to  the  condition  of  the  said  writiDg 
obligatory.     Verification  and  prayer  of  judgment. 

Rejoinder. — And  the  said  defendant,  to  so  much  of  the 
said  plea  of  the  said  plaintiffs,  by  them  above  in  reply 
pleaded^  as  ^relates  to  the  said  sums  of  money  therein  first 
mentioned  to  have  been  collected  by  and  to  have  come  to 
the  hands  of  the  said  JR.  Edwards,  as  such  collecting  clerk 
as  aforesaid^  says,  that  the  same  sums  were  three  several 
sums  of  money,  to  wit^  one  of  them  being  a  large  sum  of 
money,  to  wit,  the  sum  of  1000/.,  part  of  those  sums,  was 
a  sum  of  money  which  at  the  said  time,  when,  &c.  in  the 
said  replication  in  that  behalf  mentioned,  at  London  afore- 
said,  was  collected  by  and  came  to  the  hands  of  the  said 
R.  Edwards,  as  such  collecting  clerk  as  aforesaid,  from  one 
Christopher  Gapp.  (The  rejoinder  then  goes  on  to  allege 
the  receipt  of  the  two  other  sums.)  And  that  the  said 
JB.  Edwards  in  his  lifetime^  within  a  reasonable  time  after- 
wards,  to  wit,  on  the  20th  day  of  May,  1826,  at  8cc.  did 
well  and  truly  account  for,  pay,  deliver  and  make  good  the 
same  three  sums  of  money  unto  the  said  persons  for  the 
time  being  carrying  on,  8cc.  according  to  the  form  and 
effect  of  the  said  condition.  Verification  and  prayer  of 
judgment.  Similar  rejoinder  to  the  second  breach  assigned 
ft  the  replication,  but  setting  out  the  receipt  of  three  other 
sums.  Sur-rejoinder. — As  to  the  first  part  of  rejoinder, 
precludi  non,  because  they  say,  that  although  true  it  is  that 
the  said  three  several  sums  of  money  in  that  behalf  men- 
tioned in  the  said  rejoinder  were  collected  by  and  came  to 
the  hands  of  the  said  JR.  Edwards,  as  such  collecting  clerk 
as  aforesaid;  and  that  the  said  R.  Edwards  did  well  and 
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truly  account  for,  pay,  deliver  aud  make  good  the  same 
three  last  meutioned  sums  of  money,  in  manner  and  form 
as  in  the  said  rejoinder  in  that  behalf  above  alleged ;  yet, 
for  sur-rejoinder  in  this  behalf,  the  said  plaintiffs  say,  that 
the  said  three  last  mentioned  sums  of  money  were  not,  nor 
was,  nor  are,  nor  is  any  or  either  of  them,  the  same  identi- 
cal sums  as  in  the  said  replication  of  the  said  plaintiffs 
first  above  are  mentioned,  but  are  other  and  different  sums 
than  in  the  said  replication  first  mentioned,  and  in  respect 
whereof  the  said  plaintiffs  have  first  assigned  the  said  breach 
of  the  said  condition  of  the  said  supposed  writing  obliga- 
tory, for  that  the  said  plaintiffs  have  assigned  the  said  breach 
of  the  said  condition  first  assigned.;  for  that  after  the  said 
jR.  Edwards  entered  into  and  during  the  time  that  he  was 
in  the  said  service  and  employ,  and  before  the  exhibiting  of 
the  said  bill  of  the  said  plaintiffs,  and  before  the  time  of 
the  said  supposed  /lotice,  to  wit,  on  the  said  2d  day  of 
May,  1820,  and  on  divers  other  days  and  times  between 
that  day  and  the  said  Slst  day  of  October,  1821,  divers 
sums  of  money,  other  and  different  than  the  said  three 
several  sums  in  the  said  rejoinder  of  the  said  defendant 
first  alleged  to  have  been  received  and  accounted  for  by 
the  said  R.  Edwards,  which  said  other  and  different  sums 
of  money  amounted  to  a  large  sum  of  money,  to  wit,  2000/., 
and  were  c<)llected  by  and  came  to  the  hands  of  the  said 
IL  Edwards  as  such  collecting  clerk  as  aforesaid,  of  and 
belonging  to  the  said  persons  for  the  time  being  carrying 
on  the  said  business  of  a  brewer,  so  carried  on  under  the 
said  firm  as  aforesaid;  yet  the  said  JR.  Edtoards  did  not, 
from  time  to  time,  or  at  any  time,  well  and  truly  account 
for,  pay,  deliver  or  make  good  unto  the  said  plaintiffs,  •r 
to  the  other  persons  for  the  time  being  carrying  on  the 
said  business,  so  carried  on,  8cc.  or  to  any  or  either  of  them, 
the  said  last  mentioned  sums  of  money,  so  collected  by 
him  as  last  aforesaid,  or  any  part  thereof,  although  often 
requested  so  to  do ;  and  the  said  last  mentioned  sums,  so 
collected  by  the  said  JB.  Edwards  as  aforesaid,  are  and  each 
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of  them  is  still  wholly  unpaid  and  unsatisfied^  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writing 
obligatory^  to  wit^  at  Sac.,  and  which  last  mentioned  sums, 
so  mentioned  and  set  forth  in  the  said  breach  of  the  said 
condition  first  above  assigned  by  the  said  plaintiffs,  in 
their  said  replication,  are,  and  each  and  every  of  them  is 
other  and  different  than  the  said  three  several  sums  of 
money,  and  each  and  every  of  them  in  that  behalf  men- 
tioned, in  that  part  of  the  said  rejoinder  of  the  said  defend- 
ant by  her  .above  pleaded  to  the  said  breach  of  the  said 
condition  first  above  assigned  in  the  said  replication.  And 
this  the  plaintiffs  pray  may  be  inquired  of  by  the  country. 
Similar  sur-rejoinder  to  the  second  branch  of  the  rejoinder, 
mutatis  mutandis. 

To  this  sur-rejoinder  the  defendant  demurred,  assigning 
for  cause,  that  the  plaintiA  have  thereby  concluded  to  the 
country,  notwithstanding  that  they  Ikive  introduced  and 
inserted  new  matter,  that  is  to  say,  that  divers  sums  of 
money,  other  than  and  different  from  the  said  three  several 
sums  in  the  said  rejoinder  first  alleged  to  have  been  re- 
ceived and  accounted  for  by  the  said  R.  Edwards,  which 
said  other  and  different  sums  of  money  are  therein  alleged, 
by  the  said  plaintiffs,  to  have  amounted  to  a  large  sum  of 
money,  to  wit,  2000/.,  and  to  have  been  collected  by  and  to 
have  come  to  the  hands  of  the  said  R.  Edwards  as  such 
collecting  clerk  as  aforesaid,  of  and  belonging  to  the  said 
persons  for  the  time  being  carrying  on,  &c. ;  and  that  the 
said  R.  Edwards  did  not,  from  time  to  time,  or  at  any  time, 
well  and  truly  account  for,  pay,  deliver  or  make  good  unto 
the  said  plaintiffs,  or  to  the  other  persons  for  the  time 
being  carrying  on,  &c.  or  to  any  or  either  of  them,  the  said 
last  mentioned  sums  of  money,  so  collected  by  him  as  last 
aforesaid,  or  any  part  thereof,  although  often  requested  so 
to  do,  and  that  the  said  last  mentioned  sums,  so  collected 
by  the  said  R,  Edwards  as  aforesaid,  are,  and  each  of  them 
is,  still  wholly  unpaid  and  unsatisfied ;  and  that  the  said 
plaintiffs,  by  so  concluding  to  the  country  as  in  that  behalf 
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M  aforesaid,  have  wholly  prevented  and  hindered  the  said  1897. 
defendant  from  pleading  or  shewing  that  the  said  JR. 
Edwards  did,  from  time  to  time,  well  and  truly  account 
for,  pay,  deliver  or  make  good  unto  the  said  plaintiffs^  or 
to  the  other  persons  for  the  time  being  carrying  on^  8cc.  or 
to  some  one  or  more  of  them,  the  said  last  mentioned  sums 

of  money ;  and  also  for  that  the  said  plaintiffs  ought  to 

« 

have  concluded  the  same  part  of  the  said  plea  of  the  said 
plaintiffs,  by  them  above  in  sur-rejoining  pleaded,  with  a 
verification,  instead  of  concluding  the  same  to  the  country, 
as  they  have  done;  and  also  for  that  the  said  plaintiffs 
have,  by  the  same  part  of  their  said  plea,  newly  assigned 
other  and  different  sums  of  money  from  those  in  the  said 
rejoinder  of  the  said  defendant  first  above  alleged,  yet  the 
said  plaintiffs  have  concluded  the  same  part  of  their  said 
plea  to  the  country,  instead  of  including  the  same  with  a 
verification,  as  they«>ught  to  have  done,  and  have  thereby 
wholly  prevented  and  hindered  the  said  defendant  from  an- 
swering the  same ;  and  also  for  that  the  said  plaintiffs  have 
not  in  or  by  the  same  part  of  their  same  plea,  or  in  any 
manner  whatsoever,  shewn  or  alleged,  nor  doth  it  in  any 
manner  above  appear  from  whom  the  said  other  and  dif- 
ferent sums  therein  mentioned,  or  any  of  them,  were  or 
was  received  by  the  said  R.  Edwards,  nor  how  many  such 
other  and  different  sums  there  ^ere,  nor  doth  it  thereby 
appear  how  the  said  defendant  can  learn,  discover  or  ascer- 
tain from  whom  the  same,  or  any  of  them,  were  received 
by  the  said  jR.  Edwards,  or  how  many  such  sums  there 
were,  or  how  the  said  defendant  is  to  answer  or  defend 
herself  against  or  by  reason  of  such  unknown  sums,  alleged 
to  have  been  received,  without  stating  or  shewing  from 
whom.     Joinder  in  demurrer. 

Bayly,  in  support  of  the  demurrer.  Two  breaches  are 
assigned  by  the  plaintiffs;  one  on  that  part  of  the  condition 
which  requires  JR.  Edwards  to  account  for  all  moneys 
received  by  him  during  his  employment  ;*  the  other  for  not  ^^ 

rendering  such  account  after  notice.     [Bayley,  J.  It  is  the 
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1887.  common  course  to  assign  a  breach  of  the  condition  by  non- 
payment generally  (a).  You  must  contend  that  a  surety 
may  discharge  himself  at  any  time.]  This  action  is  not 
Gordon,  brought  against  the  living  surety.  The  plaintiff  has  thought 
proper  to  sue  the  representative  of  the  deceased  obligor. 
Brigstock  v.  Stanian  (b)  shews  that  a  precise  breach  must 
be  alleged.  Austin  y.  Jerws  (c).  So  the  cases  collected  io 
Com.  Dig.  Pleader^  E.  5.  and  Latch«  16  (J)»  Rowe  v. 
Roach  (e).  Long  v.  Jackson  (f),  Filewood  v.  PoppleweU  (g). 
Chandler  v.  Roberts  {h),  ComwaUis  v.  Savery  (t).  [Bay- 
ley,  J.  You  must  either  confess  and  avoid,  or  traverse. 
Here  you  do  not  confess  the  whole  breach.  According  to 
this  mode  of  pleading  the  defendant  noight  go  on  in  infini- 
tum.'] ,  The  plaintiffs  are  the  only  persons  who  have  the 
opportunity  of  knowing  what  has  been  received.  [Bay- 
ley,  J.  You  may  not  laow  what  sums  are  received. 
Holroyd,  J.  It  is  for  you  to  show  |)ie  whole  amount] 
In  ComwaUis  v.  Savery  it  was  held,  that  in  assigning  a 
breach,  you  are  bound  to  conclude  to  the  Court.  [Uttle- 
dale,  J.  The  correct  way  would  have  been  to  take  issue 
upon  the  first  breach  only.  You  say  they  ought  to  have 
concluded  with  a  verification.  You  have  an  opportunity 
of  contesting  the  truth  of  the  breach  assigned  under  the 
conclusion  to  the  country.  There  was  no  necessity  for 
giving  the  defendant  a  second  opportunity  of  denying  either 
part.]  If  the  plaintiff  is  answered  only  in  part,  he  should 
have  taken  judgment  for  the  residue.  [IMtledale,  J.  The 
fault  of  the  defendant's  plea  does  not  consist  in  answering 
only  a  part.  You  take  upon  yourself  to  say,  that  the  breach 
assigned  is  confined  to  six  sums.  Holroyd,  J.  A  party  is 
not  allowed  to  plead  specially  matter  which  is  capable  of 
being  given  in  evidence,  where  it  is  not  doubtful  matter  of 

(a)  2  Burr.  772.  {g)  Ibid.  61. 

(h)  1  Ld.  Raym.  106.  (h)  Dougl.  58. 

(c)  Hobart,  69.  (0  2  Burr.    772.    And  see  1 

((0  WUkinMon*%  c^e.  Wms.  Saund.  116,  n.;    2  Wins. 

(e)  1  M.  &  S.  304.  Saund.  410,  n.;  Ibid.  411;   Will- 

(f)  2  Wils.  8.  cocks  v.  Nichols,  1  Price,  109. 
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Imw(a).  This  objection  applies  also  to  the  subsequent  1837. 
•  pleadings.]  By  assigning  a  breach  in  the  replication,  the 
plaintiff  passes  by  the  bar,  and  might  stand  upon  the  breach 
assigned.  The  plaintiff  cannot  have  judgment  without  a  Gokdok. 
breach,  though  the  plea  should  be  bad.  [Littledale,  J. 
Suppose  that  in  the  sur-rejoinder  the  plaintiff  had  said, 
that  the  sums  mentioned  in  the  rejoinder  were  not  the  same 
as  those  alleged  in  the  replication;  the  conclusion  to  the 
country  would  then  have  been  proper.  That  is^  the  sur- 
rejoinder in  substance ;  it  is  merely  an  amplification.  De- 
parture is  only  ground  of  special  demurrer.]     • 

Chilttm,  contrJk,  was  stopped  by  the  Court. 

Batley,  J. — I  have  no  doubt  as  to  the  validity  of  the 
sur-rejoinder;  I  have  a  strong  opinion  as  to  the  plea.  The  • 
plaintiff  was  not  bound  to  set  out  from  whom  received. 
Shum  V.  Farrington  {b),  Bath  v.  Webb  (c).  Though  the 
party  is  surety,  or  executor  of  surety,  the  question  is  to  be 
considered  in  the  same  manner  as  if  he  were  a  principal. 
The  sur-rejoinder  does  not  allege  new  matter.  It  merely 
denies  one  of  the  allegations  in  the  rejoinder.  If  it  had 
concluded  with  a  verification,  defendant,  in  his  rebutter, 
might  have  said,  if  you  are  not  suing  in  respect  of  these 
sums  received  of  C.  B.  and  M.,  then  I  say  the  sums  were 
received  of  three  other  persons;  and  so  he  might  go 
through  the  Liondon  Directory.  The  common  and  old 
answer  to  a  replication  of  this  kind  is^  to  allege  payment, 
and  conclude  to  the  country. 

HoLROYD,  J. — The  regular  way  of  rejoining  would  have 
been  to  allege  that  he  duly  accounted  for  these  sums.  The 
difficulty  has  arisen  from  departing  from  the  old  form.  This 
is  not  like  a  new  assignment  in  trespass,  as  I  at  first  thought. 
If  the  sur-rejoinder  is  not  good,  the  rejoinder  is  bad.     The 

(a)  See  Maggs  v.  Ames,  1  Mo.  (b)  1  B.  &  P.  640.    And  see 

&  Payne,  294.  8  T.  R.  463. 

(c)  8  T.  R.  459. 
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plaintiflf  may  take  issue  on  either  of  these  allegations,  the 
defendant  might  have  answered  either  sum  by  rejoining  in 
the  common  way.  The  rejoinder  ought  not  to  vary  from 
the  common  form,  to  avoid  prolixity. 


LiTTLEDALB,  J. — -The  replication  is  in  the  common 
form.  I  never  saw  a  rejoinder  in  this  form.  If  that  be 
correct  the  sur-rejoinder  is  correct ;  though  in  reality  it  is 
only  surplusage,  and  a  reiteration  of  the  language  of  the 
replication.  It  does  not  introduce  new  matter,  as  the  alle- 
gation in  effect  was  already  contained  in  the  replication. 
The  defendant  might  go  on  thus  in  itifinitum.  Such  a  mode 
of  pleading  is  not  to  be  allowed  if  it  can  be  avoided.  The 
defendant  had  the  opportunity,  in  his  rejoinder,  of  spe- 
cifically answering  the  matter  alleged  in  the  replication. 

Judgment  for  the  plaintiffs  (a). 

(a)  And  see  die  opposing  dicta  of      9  Edw.  4,  fo.  15,  pi.  10;  see  also 
CaU9by2ai^  Ydverton,  J.  J.,  Trin.      Pascb.  10  Edw.  4,  fo.  2,  pi.  S. 


SowTER  V.  DuNSTON  and  Roberts. 

In  Michaelmas  Term,  1826,  plaintiff  commenced  an  ac- 
tion against  Richards,  Moore  and  Verbeke,  to  recover  1000/. 
for  repairing  and  ^tting  up  a  house  for  the  use  of  a  com- 
pany, intended  to  be  called  the  JSgis  Insurance  Company, 
in  which  action  the  plaintiff  gave  notice  of  trial,  and  the 
cause  was  appointed  to  be  tried  at  the  sittings  after  last 
Trinity  term,  but  the  plaintiff  withdrew  the  record.  In  or 
joindywith  about  Michaelmas  term,  1826,  the  same  plaintiff  corn- 
son,  except  in  a  menced  another  action,  for  the  same  cause,  against  Dun- 

oiseof  oppres-  ^^^^^     rpjjg  letter  action  came  on  to  be  tried  at  the  sittings 
8ion  or  vex-  ,   ^  ,     ,  ^    ° 

ation.  If  such  after  last  Trinity  term,  when  the  plaintiff  was  nonsuited. 

out^they  w?ll*  ^"  Michaelmas  term,  1827,  the  present  action  was  com- 

interfere  in  a    menced  by  the  same  plaintiff  against  Dunston  and  Roberts, 

summary  man- 

nervpr  allow  the  party  to  plead  in  abatement^  notwithstanding  the  four  days  have  expired. 

Smok, 


The  Court 
will  not  stay 
the  proceed 
ings  on  the 
ground  of  the 
pendency  of 
another  ac- 
tion, for  the 
same  cause, 
against  the 
defendant 
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upon  the  same  demand  as  that  sought  to  be  recovered  in 
the  two  former  actions.  The  declaration  in  this  action 
was  delivered  in  Michaelmas  term^  1827>  and  the  usual 
order  for  time  to  plead  was  obtained,  to  prevent  interlocu- 
tory judgment.  Upon  an  affidavit  by  Roberts,  disclosing 
the  above  facts,  and  stating  that  the  first  and  third  actions 
are  now  pending  in  this  Court  for  one  and  the  same  de- 
mand, and  that  if  Roberts  is  liable  at  all  to  the  demand 
of  the  said  plaintiff,  he  is  liable  jointly  with  Dunston, 
Richards,  Moore,  Ferbeke,  and  divers  other  persons, 
Campbell  obtained  a  rule  in  the  course  of  last  term, 
calUng  upon  the  plain ti£f  to  shew  cause  why  the  proceed- 
ings in  this  action  should  not  be  stayed. 
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Piatt  now  shewed  cause,  upon  an  affidavit  stating  that 
when  the  third  action  was  commenced,  Richards  and  Moore 
were  in  France.  The  defendants  could  not  have  pleaded 
the  pendency  of  the  former  action  in  abatement ;  and  in 
Bishop  V.  Powell  (a)  it  was  held,  that  after  suing  by  com- 
mon process,  the  plaintiff  might  arrest  the  defendant  on 
bailable  process,  without  first  discontinuing  the  former 
action.     (Here  he  was  stopped  by  the  Court.) 

Campbell f  in  support  of  the  rule.  If  the.  first  action  was 
discontinued  on  4)ayment  of  costs,  or  if  they  would  now 
discontinue,  they  might  proceed  in  the  third  action.  It  is 
admitted  that  three  actions  have  been  brought  for  the  same 
cause.  The  plaintiff  first  brings  his  action  against  three. 
The  defendant  cannot  be  in  a  worse  situation  than  if  the 
second  action  had  never  been  brought.  Roberts  ought  not 
to  be  liable  to  the  costs  of  this  action,  and  also  to  be  liable 


(a)  6  T.  R,  616.  So  a  party 
may  be  held  to  bail  oq  a  quominus, 
afler  he  has  appeared  to  a  subpcma 
ad  respondendum,  Lee  v.  Long, 
Wightw.  72.  It  would  perhaps 
have  been  otherwise  if  the  defend- 


ant had  been  taken  under  an  at- 
tachment for  his  contempt  in  not 
obeying  the  previous  process  of 
subpoena.  And  see  Davitan  v. 
Ckworth,  1  Chit.  Rep.  975,  n. 
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for  contribution  to  the  costs  of  the  first  action,  llie 
insolvency  of  the  first  defendant  is  no  answer  to  the 
application. 

Baylby,  J. — If  in  this  case  any  oppression  had  been 
shewn  to  the  Court,  they  might  have  come  to  a  different 
conclusion  to  that  which  they  are  about  to  pronounce. 
The  regular  course  is  to  plead  in  abatement.  We  are 
required  to  interfere  after  the  cause  is  at  issue.  If  actions 
had  been  needlessly  multiplied,  we  might  have  done  so; 
but  I  consider  this  action  as  substituted  for  the  others. 
It  would  be  wrong  for  both  actions  to  go  on.  The  plain- 
tiff must  undertake  not  to  proceed  in  the  former  action 
until  this  is  disposed  of. 

LiTTLEDALB,  J.(a) — The  regubuT  mode  is  to  plead  iu 
abatement ;  and  the  defendant  might  have  leave  to  plead 
in  abatement  after  the  four  days.  This  has  been  allowed 
in  action  of  trespass  against  a  married  woman  (i).  Then 
I  think  the  Court  ought  not  to  interfere  if  the  plaintiff  will 
undertake  not  to  proceed  without  the  leave  of  the  Court, 
unless  he  is  forced. 

Rule  discharged,  the  plaintiff  undertaking  not  to  pro- 
ceed in  the  action  against  Richards,  Moore  and 
Verbeke,  without  leave  of  the  Court,  or  without 
being  forced  on  by  the  defendants. 


(a)  Holroyd,  J.  was  absent. 

(b)  In  Milner  v.  MUner,  3  T.  R. 
632,  Lord  Kenyon  sa^s,  '<  Where 
*!Buch  a  plea  is  not  merely  dilatoiy, 
but  goes  to  the  merits  of  the  cause, 
the  Court  will  allow  him  a  longer 


time  than  the  four  days  to  offer 
such  a  plea,  lest  the  justice  of  the 
cause  should  be  precluded,  in  the 
same  manner  that  they  will  per- 
mit a  tender  after  a  special  impin^ 
lance." 
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Marrack  v.  Ellis. 

Covenant. — The  declaration  stated  that  by  indenture  Upon  a  cove- 
of  23d  of  September,  1820,  plaintiff  demised  to  defendant  demised  pre- 

a  certain  messuage,  tenement,  farm  and  premises,  with  the  mises  all  dung, 

•  «         ,    ,      ,  ,  ^     ,  ,  .     straw,  tody 

appurtenances,  situate,  &c.,  habendum,  to  defendant,  his  compott^  ashes 

executors,  &c.,  from  29th  September,  then  instant,  to  the  ^adrthe^iwn 
fall  end  and  term  of  thirteen  years,  thence  next,  &c.,  at  a  a  breach  is 
certain  rent,  in  the  said  indenture  mentioned ;  and  defendant  ^5°:;  r*** 

covenanted  with  plaintiff,  (amongst  other  things,)  that  he,  mised premises 
1  !•     »  111'  -1  .  all  dung,  straw, 

defendant,  would  at  his  own  expense  provide,  sow  and  toUy  c<fmpotty 

harrow  in  the   usual  quantity  of  good  clover  and  other  ^^®®  ""**   , 

,  ,  manure  made 

grass  seeds,  in  such  part  of  the  demised  premises  as  should  thereon,buton 
be  tilled  with  barley  and  oats,  from  time  to  time  during  the  JhereortoSnc 

said  term,  and  aho  should  and  would  use  and  employ  on  the  away  straw, 

•  1   j«      «     «        '    .  n        1  '  1  •>  .    <<><A  ashes  and 

said  aemtsea  premises  all  such  dung,  straw,  soil,  compost,  manure.  Plea 

ashes  and  manure  as  should  arise  or  be  made  thereon  during  ^]!*^  defendant 

»  .  ,  ,  ,  ,  ,  ..        did  not 

the  sata  term^  and  at  the  end,  or  sooner  determmation  take  away  the 
thereof,  should  and  would  leave  the  same  on  the  said  pre-  '^'^  straw,   . 

*^        compost,  ashes 

mises  for  the  benefit  of  the  plaintiff,  (the  reed  of  wheat  and  and  "hianure. 
oats  only  excepted.)    The  declaration  then  sets  out  three  ing^found'for" 
other  covenants.     Upon  all  these  covenants  breaches  were  the  plaintiff 
assigned.     The  second  breach  was  as  follows :  "  And  the  posed  insuffi- 

said'plaintiff,  in  fact,  says,  that  the  said  defendant  did  not  nor  cje^cy  .of  the 

.  ,  plea,  without 

would  use  and  employ  on  the  demised  premises  all  such  the  production 

dung,  straw,  soil,  compost,  ashes  and  manure  as  were  or  the*Court^re- 
was  made  thereon  during  the  said  term,  (other  than  the  fused  to  enter 
reed  of  wheat  and  straw,)  according  to  the  form  and  effect  direct  a  new 
of  the  said  indenture  in  that  behalf,  but  on  the  contrary  trial.    The 
thereof,  the  said  defendant  feince  the  making  of  the  said  seems  to  be  to 
indenture,  and  during  the  continuance  of  the  said  demise,  ?"ter  a  verdict 

'  °  .  '  for  the  defend- 

to  wit,  on  the  1st  day  of  October,  1820,  and  on  divers  days  ant  upon  the 

and  times  between  that  day  and  the  day  of  exhibiting,  8cc.  a^^^'e^^nt 
in  the  county  aforesaid,  took  and  carried  away,  off  and  of  damages  as 
from  the  demised  premises,  divers  large  quantities,  to  wit,  generally  as  to 

200  cart  loads  of  straw,  (other  than  the  reed  of  wheat  and  ^^®  premises  in 

,      ,        ^       .,  the  breach  not 

oats,)  200  cart  loads  of  soil,  200  cart  loads  of  ashes,  and  covered  by  the 

plea. 
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1827.        200  cart  loads  of  manure,  which  had  been,  arisen,  and  made 
^"^^^^^^      upon  the  said  demised  premises  during  the  said  term,  and 
v^  spent  and  consumed  the  same  elsewhere  than  on  the  de^ 

Ellis.  mised  premises,  contrary  to  the  form  and  effect  of  the  said 
indenture,  and  of  the  said  covenant  so  made  by  the  said  de- 
fendant as  aforesaid/'  The  declaration  contained  a  second 
count  upon  the  indenture  to  the  same  effect  as  that  set  out 
in  the  first  count,  assigning  other  breaches.  Plea,  1st,  non 
sunt  facia ;  2dly,  issue  on  first  breach ;  Sdly,  as  to  the 
second  breach  actio  non^  because  he  says  that  he,  the  said 
defendant,  did  not  take  and  carry  away,  off  and  from  the 
demised  premises  the  said  straw,  (other  than  'the  reed  of 
wheat  and  oats,)  compost,  ashes  and  manure  la  that  breach 
mentioned,  modo  et  forma.  Issue  was  taken  .upon  the  other 
breaches,  and  the  replication  joined  isitoe  ufMiik  the  pleat. 
This  cause  being  called  on  at  the  last  Bodmin  Assizes, 
before  Burrough,  J.  (a),  it  was  intimated  by  the  counsel 
for  the  plaintiffs  to  the  counsel  for  the^  defendant  that  the 
plaintiff  would  be  entitled  to  a  nominal  verdict,  inasmuch 
as  the  second  breach  of  covenant  assigned  was  not  covered 
by  the  plea,  the  plaintiff  having  alleged  that  the  defendant 
had  taken  and  carried  away  stra^^,  SOil,  ashes  and  manure, 
whilst  the  defendant  only  denied  the  taking  and  carrying 
away  of  the  said  straw,  compost,  ashes  and  manure.  The 
learned  judge  being  of  this  opinion,  a  verdict  was  taken 
with  Is.  damages,  no  evidence  being  given  in  support  of 
the  breaches,  and  it  being  conceded  that  the  plaintiff  would 
be  entitled  to  a  verdict  on  the  first  issue ;  and  the  de- 
fendant having  leave  to  move  for  a  new  trial. 

Halcomh  in  the  last  term  moved  for  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  a  new  trial  had.  Counsel  differing  as  to  the 
form  in  which  the  leave  had  been  reserved. 


(a)  Counsel  for  the  plaintiff,  C.      defendant,    W'dde,  Serjeant,  and 
F.  William,  f^n^  Carter;  for  the      Halcomh, 
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Lord  T£NTERDEN>  C.  J.-^Soil  must  mean  compost. 
You  may  take  your  rule  in  the  alternative. 

C.  F,  fVilliams,  and  Carter,  now  shewed  cause.  There 
is  no  pretence  for  the  motion  for  a  nonsuit^  the  learned 
judge  having  reported,  as  the  fact  undoubtedly  was,  that  he 
had  not  given  leave  to  that  purpose  (a).  No  answer  has 
been  given  to  that  part  of  the  declaration  which  charges 
the  defendant  with  removing  soil,  except  the  plea  of  non  est 
factum.  If  that  plea  had  stood  alone,  and  no  evidence 
had  been  given  on  the  breaches  assigned,  there  must,  upon 
proof  of  the  execution  of  the  indenture,  have  been  a  verdict 
for  nominal  damages  upon  the  breaches  assigned ;  and  the 
result  must  be  the  same  when  part  of  the  breach  is  left 
uncovered ;  fince,  as  to  that  part,  nothing  but  non  est  factum 
is  pleaded.  Everard  v.  Paterson  (Jb)  is  an  authority  to 
shew  that  wHere  the  pleas  purport  to  answer  the  whole 
action,  although  thty  do  so  imperfectly,  the  plaintiff  can- 
not sign  judgment  for  the  parts  which  are  unanswered. 

Matming,  and  Halcomb,  contrti.  The  term  "  soil"  must 
here  be  taken  to  be  equivalent  to  ''compost  or  dung." 
This  is  the  last  definition  of  the  word  ''soil"  given  by 
Johnson,  as  derived  from  the  verb  *'  to  soil,"  which  owes  its 
origin  to  the  French  verb  "  souiller."  It  would  be  absurd 
to  suppose  that  the  word  was  here  used  in  the  sense  in 
which  it  is  traced  by  Johnson  from  the  Latin  '*  solum." 
The  plaintiff  was  not  stipulating  that  his  land  should  not  be 
carried  away;  but  he  was  providing  for  something  in  the 
nature  of  manure,  which  was  to  arise  and  be  made  upon 
'  the  land.  Supposing  it  to  be  doubtful  upon  the  indenture 
whether  "  soil"  and  "  compost"  are  to  be  considered  as 
words  of  the  same,  or  of  a  distinct  meaning,  the  defendant 
has  in  effect,  by  his  plea,  alleged  that  they  have  the  same 

(a)  AntCfflAi,  425.  point,  2  Marsh.  304;   Wilcox  v. 

(b)  6  Taant.  645 ;  and  see  S.  C.      Naicman,  1  Chit.  Rep.  132 ;  1  Wms . 
difierently    reported    as    to    this      Saund.  28,  n. 

VOL.  I.  L  L 
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1897.  meaning,  and  the  plaintiff*  has  accepted  the  defendant's 
construction,  b}?  joining  issue  upon  the  plea.  The  word 
**  manure"  in  the  plea  is  a  general  term  not  applying  merely 
to  the  word  manure  in  the  indenture  and  breach,  and  which 
may  in  the  plea  mean  other  species  of  manure  than  those 
before  enumerated.  It  may  be  admitted,  that  if  the  plea  of 
non  est  factum  had  stood  alone  the  plaintiff  might,  upon  that 
issue  being  found  for  him,  have  proceeded  to  assess  damages 
upon  the  breaches  assigned,  and  that  if  in  addition  to  the 
plea  of  non  est  factum  there  had  been  a  plea  purporting  to 
answer  part  of  the  declaration  only,  the  result  might  have 
been  the  same.  But  here,  the  special  pleas  professing  te 
answer  the  whole  declaration,  the  judge  had  no  power  to 
inquire  into  the  legal  sufficiency  of  the  pleas  so  as  to  direct 
an  assessment  of  damages  in  anticipation  of  their  being 
found  really  to  answer  less  than  they  assumed  to  answer  (a). 

Baylet,  J.  The  impression  upon  my  mind  at  present 
is  that  soil  is  not  compost ;  but  we  should  be  doing  the 
plaintiff  an  injustice  if  we  were  to  direct  a  nonsuit  to  be 
entered,  and  thereby  deprive  him  of  the  opportunity  of 
taking  the  opinion  of  a  court  of  error.  A  new  trial  would 
be  an  evil  to  both  parties.  The  application  appears 
to  me  to  be  misconceived  (Jb).  The  case  may  be  put  on  a 
just  footing  by  entering  a  verdict  for  the  plaintiff  on  the  plea 
of  non  est  factum ;  for  the  defendant,  on  the  plea  to  the 
second  breach ;  an  assessment  of  damages  as  to  the ''  soil/' 
or  generally,  as  to  the  premises  in  the  second  breach  not 
covered  by  the  plea ;  and  discharging  the  jury  from  finding 
a  verdict  upon  the  other  issues. 

Rule  discharged. 

(a)  See  Thomai  v.  Heathom,  3  tax  his  costs  on  the  posteoy  and 

D.  &  R.  647;  2  6.  &  C.  477,  480.  issue  execution;  and  that,  on  the 

(6)  It  would  seem   that  if  in  other  hand,  if  the  plea  is  to  be 

point  of  law  the  plea  is  an  answer  considered  as  leaving  a  part  of  the 

to  the  breach,  the  assessntent  of  breach   unanswered,  the  plaintiff 

damages  would  be  nugatory,  and  would  be  entitled  to  the  postea^ 
the  defendant  would  be  entitled  to 
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MEMORANDUM. 

In  the  course  of  this  Term,  Sir  James  Scarlett,  Knight, 
resigned  the  office  of  Attorney  General  to  His  Majesty, 
and  was  succeeded  by  Sir  Charles  Wetherell,  Knight,  one 
of  His  Majesty's  Counsel. 
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David  Wallace,  Thomas  Jackson  Mortimer,  aud 
Elizabeth  Mayor,  his  Wife,  v.  M'Laren. 

Upon  a  lease  COVENANT.— The  declaration  stated,  that  heretofore, 
common  the     *»  the  life-time  of  one  Thomas  Mortimer,  since  deceased, 

8um?or  may    ^nd  of  one  John  Elsworth,  who  is  also  since  deceased,  and 

sue  for  the 

whole  rent;      after  the  intermarriage  of   the  said  Thomas  Jackson  and 

SS  A?1>e  -E/i^^*^^*  M^^^^  l^'s  wife,  to  wit,  on  the  10th  day  of  April, 
to  the  lessors  A.D.  1815,  at,  &c.  by  a  certain  indenture,  then  and  there 
their  remciive  ™^d^>  between  the  said  plaintiffs  and  the  said  Thomas 
interests.  Mortimer  and  John  Ektoorth,  of  the  one  part,  and  the  said 

defendant  of  the  other  part,  (profert,)  the  said  plaintiffs 
and  the  said  Thomas  Mortimer  and  John  Elstoorth  did 
demise  unto  the  said  defendant  certain  messuages,  Sec. 
habendum,  unto  the  said  defendant,  his  executors,  Sec. 
from  the  25th  day  of  March,  then  last  past,  to  the  full 
end  and  term  of  twenty-one  years,  then  next  ensuing, 
determinable  as  therein  mentioned  ;  yielding  and  paying, 
therefore,  yearly  to  the  said  plaintiffs  and  the  said  Thomas 
Mortimer  and  John  Elsworth,  their  heirs,  executors,  and 
administrators,  according  to  their  several  and  respective  rights 
and  interests  thtrein,  the  yearly  rent  of  54/.  clear,  &c.  upon 
V  the  four  most  usual  feasts  or  days  of  payment  of  rent  in 

the  year,  that  is  to  say,  on,  &c.,  by  even  and  equal  portions, 
the  first  payment  thereof  to  begin  and  be  made  on,  &c.;  and 
the  said  defendant  did  thereby,  for  himself,  his  heirs,  &€. 
covenant  with  the  said  plaintiffs  and  the  said  Thomas  Mor- 
timer and  John  Elsworth,  their  heirs,  Su:.  that  he,  the  said 
defendant,  his  executors,  8cc.  or  some  or  one  of  them, 
should  and  would,  during  the  continuance  of  the  said 
indenture,  well  and  truly  pay  to  the  said  plaintiffs  and  the 
said  Thomas  Mortimer  and  John  Elsworth,  their  heirs, 
executors,  &c.  according  to  their  several  and  respective  rights 
and  interests  therein,  the  said  yearly  rent  of  54/.  at  the  several 
days  and  times,  and  in  manner  and  form  therein-before 
mentioned  and  appointed  for  payment  thereof;  as  by  the 
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said  indeDture,  reference  being  thereunto  had,  will,  amongst  1898. 
other  things,  more  fully  and  at  large  appear.  By  virtue 
of  which  demise  the  said  defendant  afterwards,  to  wit,  on  the 
said  10th  day  of  April,  in  the  year  aforesaid,  entered  into  and  M'Labeh. 
upon  the  said  demised  premises,  with  the  appurtenances, 
and  became  and  was  possessed  thereof  for  the  said  term. 
Averment,  That  after  the  making  of  the  said  indenture,  and 
daring  the  said  term  thereby  granted,  and  after  the  death» 
of  the  said  Thomas  Mortimer  and  John  Ektvorth.  to  wit,  on 
the  2gth  day  of  September,  A.D.  1827,  at  Westminster 
aforesaid,  a  large  sum  of  money,  to  wit,  54/.  of  the  rent  afore- 
said, for  one  year  of  the  said  term,  ending  on  the  day  and 
year  last  aforesaid,  became  and  was  due  and  still  is  in 
arrear  and  unpaid  to  the  said  plaintiffs,  and  all  which  said 
sum  of  54/.  accrued  due  after  the  deaths  of  the  said  Thomas 
Mortimer  and  John  Elsworth  to  the  said  plaintiffs,  according 
to  their  said  several  rights  and  interests ;  contrary  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said 
indenture,  and  of  the  covenants  of  the  said  defendant,  by 
him,  in  that  behalf,  so  made  as  aforesaid,  to  wit,  at  West- 
minster aforesaid,  in  the  county  aforesaid,  and  so  the  said 
plaintiffs  in  fact  say,  that  the  said  defendant,  although  often 
requested  so  to  do,  hath  not  kept  the  said  covenant,  &c. 
To  the  damage  of  the  said  plaintiffs  of  200/.,  and,  there- 
fore, they  bring  their  suit,  &c.  To  this  declaration  the 
defendant  pleaded  non  est  factum,  and  three  special  pleas, 
to  which  the  plaintiff  demurred. 

This  case  being  called  on  in  the  common  paper  as  a 
demurrer  to  sham  pleas, 

Archboldf  for  the  defendant  {a),  stated,  that  he  was 
instructed  to  argue  that  the  declaration  was  insufficient. 
Being  required  by  the  Court,  when  full,  to  state  his  objec- 
tion, he  said,  that  the  rent  being  made  payable  to  the  four 
lessors,  their  heirs,  8cc.  according  to  their  several  and  respec* 
tive  rights  and  interests,  it  must  be  taken  that  they  were 

(a)  The  defendant  had  delivered  his  demurrer  bookS;  as  for  an  aigument. 
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tenants  in  common  of  the  property  demised,  and  that  con- 
sequently the  plaintiffs,  as  survivors,  could  not  sue  for  the 
whole  rent. 

Per  Curiam. — Here  the  demise  is  joint;  and  even  sup- 
posing the  words  relied  on^  to  prove  that  the  lessors  were 
tenants  in  common,  it  is  a  well-known. rule  (a)  that  the 
action  for  rent  by  tenants'  in  common  is  in  its  nature  a 
joint  action,  and  consequently  the  survivors  may  sue  for  the 
whole. 

Judgment  for  the  plaintiffs  upon  the  demurrer  (&). 


(a)  **  Alto  as  to  actions  peisooal, 
tenants  in  common  may  have  such 
actions  personal  jointly  in  all  their 
names,  as  for  trespass,  or  for  offence 
which  affects  their  tenements  in 
common,  as  for  breaking  down 
their  houses,  breaking  into  their 
closes,  feeding,  sporting,  and  tread- 
ing down  their  grass,  cutting  their 
wood,  fishing  in  their  fishery,  et 
kujuimodL  In  this  case  tenants  in 
common  shall  have  one  action 
jointly,  and  shall  f^cover  jointly 
their  damages,  because  the  action 
is  in  the  personalty,  and  not  in  the 
realty,  &c.  Also,  if  two  tenants 
in  common  make  a  lease  of  their 
tenements  to  another  for  a  term  of 
years,  rendering  to  them  a  certain 


yearly  rent  doling  the  teno,  if  tlif 
rent  be  in  arrear,  &c.,  the  tenants 
in  common  shall  have  an  action  of 
debt  against  the  lessee,  and  not 
divers  actions,  for  that  the  action 
is  in  the  personalty.'' — UUktm 
Sections,  315, 316.  Although  the 
words  **  rendering  to  them,''  used 
by  Littleton,  may  seem  to  imply  a 
reservation  of  rent  to  the  lesson 
jointly,  the  reason  ^ven  for  con- 
sidering the  acdon  as  joint  applies 
equally  to  a  demise  where  the  re- 
servation is  several,  as  in  the  prin- 
cipal case,  which  is  certainly  not 
stronger  than  the  cases  of  tort,  pot 
by  IMtleton  in  his  315th  section. 
(b)  Chitty  was  to  have  aigoed 
for  the  plaintifis. 


Tucker  and  others.  Assignees  of  Hickman,  a  Bankrupt, 
V,  M.  H.  BARRovir,  Gent,  one,  &c. 

3oU"K  ^  ASSUMPSIT.-The  first  count  of  the  declaration  was 
account  for  money  lent  to  the  defendant  by  Hickman  before  his  bank- 

must  be  an       ruptcy ;  second  count,  for  money  paid,  laid  out,  and  expended 

acknowledement  of  a  subsisting  debt. 

Smble,  that  a  compulsory  admission,  made  before  commissioners  of  bankrupt,  is  not 
evidence  of  an  account  stated. 


HILARY  TERM,  Vlll.  AND  IX.  GEO.  IV. 

by  Hickman^  before  his  baukruptcy,  for  plaiDtiff's  use ;  third 
count,  for  money  had  and  received  by  defendant  to  the  use  of 
Hickmqn  before  his  bankruptcy ;  fourth  count,  upon  an  ac- 
count stated  between  defendant  and  Hickman  before  his 
bankruptcy.  In  all  these  counts  the  promises  were  laid  to  the 
bankrupt.  The  fifth  count  was  for  money  lent  and  advanced, 
and  paid,  laid  out  and  expended  by  Hickman  before  biB 
bankruptcy,  for  the  use  of  defendant,  and  for  money  had  and 
received  by  defendant  to  the  use  of  Hickman  before  his  bank- 
rnptcy,  and  for  money  due  from  defendant  to  plaintiff  upon 
the  balance  of  an  account  stated  between  defendant  and 
Hickman,  before  the  bankruptcy,  with  a  promise  to  plain- 
tiffs, as  assignees ;  sixth  count,  upon  an  account  stated  be- 
tween defendant  and  plaintiffs,  as  assignees,  of  modey  due 
from  defendant  to  plaintiffs,  as  assignees.  Plea,  non- 
assumpsit;  with  notice  of  set-off.  At  the  trial,  before 
Lord  Tenterden,  C.J.  at  the  adjourned  sittings  at  Guildhall, 
after  last  Michaelmas  Term  (a),  the  commission  of  bankrupt 
against  Hickman,  bearing  date  23d  May,  1826,  was  put  in; 
as  were  also  the  depositions  as  to  the  petitioning  creditor's 
debt,  the  trading,  and  act  of  bankruptcy,  which  consisted  in 
lying  in  prison  from  SOth  January,  ]  826,  on  which  day  Hick- 
man  was  rendered  in  discharge  of  his  bail,  in  an  action  lU 
the  suit  of  5.  &  N.,  to  the  time  of  the  commission,  being 
more  than  twenty-one  days  (Jb).  To  affect  defendant  with  a 
knowledge  of  the  act  of  bankruptcy,  the  bail-piece  in  that 
action  was  put  in  and  proved ;  by  which  it  appeared  de- 
fendant was  rendered  on  the  dOth  January,  1826,  **  by  Squire 
for  Barrow  (the  defendant),"  Squire  being  his  agent  The 
examination  of  defendant  of  the  5th  July,  1826,  signed  by 
him,  was  also  put  in,  proved  and  read,  wherein  defendant 
acknowledged  to  have  received  751.  9<.  on  account  of  the 
bankrupt, on  the  10th  February,  1826,  and  a  sum  of  Sl.Ss^Sd. 
owing  to  the  bankrupt  from  one  JP.  S.     The  assignment 

(a)  Counsel  for  the  plaintifT,  F.  Pollock  and  Deacon;  for  the  defendant, 
Brougham. 

(b)  6  Geo,  4,  0.  16,  sect.  5. 
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from  the  commissioners  to  the  plaintiffs  vas  clearly  proved. 
The  examination  before  the  commissioners  related  to  the 
proceeds  of  certain  stock  in  trade  which  Hickman  had 
caused  to  be  sold  by  auction.  The  following  questions  and 
answers  were  produced. 

Q.  Have  you  received  any  moneys  on  account  of  the 
bankrupt? 

A.  Yes.  It  appears  by  the  auctioneer's  account  that  1 
have  received  the  sum  of  75/.  9'.  on  account  of  the 
bankrupt.  * 

Q.  When  was  that  sum  received  i 

A,  I  believe  about  the  10th  day  of  February  last. 

Q.  By  whom  was  it  paid  to  you  ? 

A.  The  auctioneer,  Mr.  Samuel  Ridley,  sent  ipe  a  draft 
on  Wigney's  bank. 

Q.  Have  you  any  doubt  about  the  sum  of  751.  9s.  being 
received  on  the  10th  of  February  last  i 

A.  I  believe  it  was — I  have  very  little  doubt ;  but  the 

draft  will  shew. 

* 

Q.  Is  the  account  marked  (A)  the  only  account  delivered 
to  you  by  Mr.  Ridley,  the  auctioneer  ? 

A.  Yes,  it  is. 

Q.  Have  you  received  the  proceeds  of  that  draft  on 
Messrs  Wigneysf 

-4.  Yes,  I  have. 

Q.  When  did  the  bankrupt's  affairs  become  embarrassed? 

A.  I  had  no  knowledge  of  his  embarrassment  until 
January. 

Q.  In  how  many  actions  were  you  at  that  time  concerned 
for  the  bankrupt  wherein  he  was  a  defendant  ? 

A.  Two;  upon  bills  of  exchange. 

Q.  When  did  you  advise  him  to  render  in  those' actions  ? 

Jl.  I  think  somewhere  about  the  26th  January.  I  do 
not  know  I  advised  him ;  it  was  rather  an  act  of  his  own. 

Q.  Then  you  knew  at  that  time  that  the  bankrupt  was  in 
insolvent  circumstances  ? 

^.  Yes,  I  did.     • 
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Under  the  notice  of  set-off  the  defendant  gave  in  evi- 
dence his  bill  of  costs  against  the  bankrupt,  amounting  to 
91/.  \ts.4d.j  of  which  32/.  Os,  Sd.  was  incurred  subsequently 
to  the  render.  He  also  claimed  56/.  135.  2d,  for  advances 
made  to  the  bankrupt  for  his  subsistence  in  prison,  and  for 
rent,  which  the  defendant  had  paid  after  the  act  of  bank- 
ruptcy, in  pursuance  of  an  undertaking  which  he  had  pre- 
viously given  to  the  bankrupt's  landlord.  On  the  part  of 
the  defendant  it  was  insisted,  that  as  all  the  indebitatus 
counts  were  upon  transactions  with  Hickman  before  his 
bankruptcy,  the  evidence  did  not  support  the  declaration. 
For  the  plaintiff  it  was  urged  that  he  was  entitled  to  recover 
upon  the  fifth  cQunt,  inasmuch  as  any  acknowledgment  of  a 
debt  amounted  to  an  account  stated.  The  learned  Judge, 
however,  was  of  opinion  that  the  evidence  merely  shewed 
money  received  by  the  defendant  to  the  use  of  the  assignees; 
and  there  being  no  count  in  the  declaration  adapted  to  that 
liability,  he  directed  a  nonsuit,  giving  the  plaintiff  leave  to 
move  to  set  the  nonsuit  -aside,  and  enter  a  verdict  for 
78/.  15*.  3d. 
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F.  Pollock  now  moved  accordingly.  The  plaintiffs  were 
entitled  to  a  verdict  upon  the  sixth  count.  The  defendant 
had  received  the  money  as  the  bankrupt's  money.  If  the 
plaintiffs  had  relied  upon  that  transaction  as  money  had  and 
received  to  the  use  of  the  bankrupt,  they  would  have  been 
bound  by  the  bankrupt's  acts ;  but  the  cases  will  appear 
to  go  this  length,  that  wherever  an  admission  is  made  of 
a  right  to  recover,  it  may  be  given  in  evidence  under  the 
account  stated.  Highmore  v.  Primrose  (a),  and  Knowles  v. 
Michel  (fi)  there  cited  by  Mr.  J.  Bay  ley,  are  authorities 
to  this  extent,  that  whatever  is  evidence  of  a  debt  is  evi- 
dence on  the  account  stated.  Here  the  defendant  admits 
that  he  has  received  the  money,  and  does  not  pretend  that 
he  has  applied  it.  If  the  defendant  had  expressly  said, ''  I 
have  received  the  money  to  the  use  of  the  assignees,"  that 
{a)  5  M.  &  S.  65.  (bj  13  East,  249. 
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aoknowledgment  would,  without  ^ueAtioo,  have  been  re- 
ceivable in  evidence  under  the  account  stated,  and  his 
answers  amount  to  such  an  acknowledgment. 

Baylby,  J. — ^This  case  is  perfectly  distinguishable  from 
those  which  have  been  cited.  If  there  had  been  an  ao- 
knowledgment of  a  subsisting  debt,  it  would  have  been 
evidence  under  the  account  stated :  looking  at  this  acknow- 
ledgment, the  defendant  does  not  admit  a  subsisting  debt 

HoLROYD,  J.  concurred. 

LiTTLEDALE,  J. — I  incline  to  think  that  an  admission 
on  a  compulsory  examination  before  commissioners  would 
not  be  evidence  of  an  account  stated.  The  cases  in  which 
an  admission  has  been  held  to  have  that  effect  have  been 
where  the  admission  has  been  made  either  to  the  plaintiff 
or  to  some  person  authorized  by  him;  but  here  the  party  b 
bound  to  answer,  and  does  not  account  voluntarily  (a). 

Lord  Tenterden,  C.  J. — The  utmost  effect  of  the 
admission  is  to  make  a  primd  facie  case. 

Rule  refused. 

(a)  An  infant  not  having  a  legal  Forhei  v.  Maffktt^  18  Ves.  S95 ; 

will  is  not  bound  b^  an  account  Stalnmn,  Elect.  &  Satis&ct.  183| 

stated  b^  him,  Trueman  v.  Hurst,  192,  193,  210. 
1   T.  R.  40,  or  by  his  election, 


MuLLETT  V.  Hutchison. 

hands  three  ASSUMPSIT.    The  first  count  of  the  declaration  stated, 

bills  which  ||ja^  j„  consideration  that  plaintiff  would  indorse  and  de- 
amount  to  ^                                            '^ 

120/.  which  I  liver  to  defendant  three  bills  of  exchange,  one  thereof 
discounted  or  l^®^""g  date,  8cc.  (stating  the  particulars  of  the  bills,  which 
return  on  were  for  49/.  18s.  6d.,  541.5$.,  and  17/.  65.)  to  be  got  dis- 
requires'no  counted  by  him,  defendant,  for  plaintiff;  and  also  in  con- 
stamp,  sideration  that  plaintiff  had  then  and  there  agreed  to  pay 
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and  allow  defendant  a  certain  sum  of  money  for  interest, 
or  discount,  upon  the  several  sums  in  the  said  bills  speci* 
fied,  at  and  after  the  rate  of  5l.  per  cent.,  from  the  day  of 
defendant's  getting  the  same  discounted  until  the  said  bills 
should  respectively  become  due  and  payable ;  and  also  in 
consideration  that  plaintiff  had  then  and  there  agreed  to 
pay  and  allow  defendant  bl,  per  cent,  upon  the  said  bills, 
for  defendant's  trouble  and  commission  in  getting  the  same 
discounted,  he,  defendant,  undertook,  &c.  to  get  the  said 
bills  discounted  for  plaintiff,  or  else  return  the  same  to 
plaintiff  on  demand.  Averment,  that  plaintiff,  confiding, 
&c.  did  indorse  and  deliver  the  said  bills  to  defendant  for 
the  purpose  aforesaid,  and  was  ready  and  willing  to  pay, 
allow,  &c.  whereof  notice,  &c.  And  although  defendant 
had  returned  to  plaintiff  said  bills  for  the  payment  of  said 
sums  of  49/.  lS8.6d.  and  5^1.5$.  undiscounted,  and  although 
plaintiff  did  afterwards,  to  wit,  on,  8ic.  at,  2^.  request  de- 
fendant to  get  said  bill  for  16/.  Ts.  discounted  for  plaintiff, 
or  else  to  return  the  same  to  him ;  yet  defendant  did  not 
nor  would  get  any  of  the  said  bills  discounted  for  plaintiff, 
or  return  said  bill  for  I6/.  Ts.  when  he  was  so  requested  as 
aforesaid,  but  hath  hitherto  wholly  refused  so  to  do ;  and 
afterwards,  to  wit,  on,  8cc.  at,  &c.  defendant  converted  and 
disposed  of  said  bill  for  16/.  1$.  to  his  own  use;  by  means 
whereof  plaintiff  afterwards,  to  wit,  on,  &c.  at,  &c.  was 
arrested  in  a  certain  action  before  then  commenced,  in  the 
court  of,  &c.  on  the  said  bill,  at  the  suit  of  one  J.  P.  T.  as 
the  holder  thereof,  and  was  detained  in  prison  at  the  suit  of 
the  said  J,  P.  T.  for  the  cause  aforesaid,  for  a  long  space 
of  time,  to  wit,  &c.,  and  was  also  then  and  there  called 
upon  and  obliged  to  give  unto  the  said  J,  P.  T.  a  certain 
cognovit  in  the  said  action,  for  the  payment  of  the  said  sum 
of  16/.  75.,  together  with  certain  interest  on  the  said  bills, 
and  certain  costs  in  the  said  action,  amounting,  &c.,  pay- 
able in  two  months  from  the  day  and  year  last  aforesaid. 
The  second  count  omitted  all  mention  of  the  bills  for 
49/.  18s.  6J.  and  54/.  5s.    The  third  count  stated  that  in 
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consideration  plaintiff,  at  the  special  instance,  &c.  had  be- 
fore then  indorsed  and  delivered  to  defendant  a  certain  bill 
of  exchange,  bearing  date,&c.  drawn,  &c.  for  l6L7s,,  to  be 
got  discounted  by  defendant  for  plaintiff  for  reward  to 
defendant  in  that  behalf,  defendant  undertook,  &c.  to  get 
said  last  mentioned  bill  discounted  for  plaintiff,  or  else  to 
return  the  same  to  plaintiff  on  demand ;  and  although  plain- 
tiff did  afterwards,  to  wit,  on,  &c.  at,  &c.  request  defendant 
to  get  the  said  last  mentioned  bill  discounted  for  plaintiff,  or 
else  return  the  same  to  him,  yet  defendant,  not  regarding,  8cc. 
(Breach,  and  special  damage,  as  before.)  Fourth  count, 
that  on,  8lc.  at,  &c.  in  consideration  that  defendant,  at  his 
special  instance,  &c.  had  the  care  and  custody  of  a  certain 
bill  of  exchange,  drawn,  &c.  bearing  date,  8cc.  for  the  pay- 
ment of  16/.  75.  defendant  undertook,  &c.  to  take  due  and 
proper  care  thereof,  yet  defendant,  not  regarding,  &c«,  did 
not  nor  would  take  due  and  proper  care  of  the  said  last  men- 
tioned bill,  but  wholly  neglected  so  to  do,  so  that  afterwards, 
to  wit,  on,  8cc.  at,  &c.  the  same  became  and  was  wholly  lost 
to  plaintiff,  and  in  consequence  thereof,  8cc.  (Special 
damage,  as  before.)  At  the  trial  of  this  cause  before  Lord 
Tenierden,  C.J.  at  the  adjourned  sittings  at  Guildhall  after 
last  Michaelmas  term  (a),  the  plaintiff  produced  the  follow- 
ing unstamped  paper  in  the  handwriting  of  the  defendant: — 
**  Sir, — I  have  in  my  hands  three  bills,  which  amount  to 
120L  \0s,6d.i  which  I  have  to  get  discounted^  or  return  on 
demand.  John  Hutchison,  6th  June,  1826.  To  Mr.  ilfti/- 
lett,^*  On  the  part  of  the  defendant  it  was  objected,  that 
this  paper  purported  to  contain  an  undertaking  or  agree- 
ment on  the  part  of  the  defendant,  and  was  therefore  not 
admissible  in  evidence,  without  an  agreement  stamp  (&). 


(a)  Counsel  for  the  plaiDtiff, 
Fish ;  for  the  defendant,  F.  KeUy, 

(b)  By  65  Geo,  3,  cap.  184, 
Sched.  Part  I.  a  duty  is  imposed 
on  any ''  agreement,  or  any  minute 
or  memorandum  of  an  agreement, 
where  the  matter  thereof  shall  be 


of  the  value  of  80/.  or  upwards, 
whether  the  same  shall  be  onlj 
evidence  of  a  contractor  obligatoiy 
upon  the  parties  from  its  being  a 
written  instrument."  The  only 
evidence  to  support  the  under- 
taking and  promise  stated  in  the 
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For  the  plaintiff  the  case  of  Tomkins  v.  Ashby(a)yr2L8  cited. 
The  learned  judge  received  the  paper  in  evidence,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit ;  and  a  ver- 
dict was  found  for  the  plaintiff,  damages,  40/.,  to  be  reduced 
to  20/.  on  the  defendant's  procuring  the  cognovit  to  be 
given  up. 
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F.Kelli/  now  moved  to  enter  a  nonsuit.  This  instrument 
required  an  agreement  stamp,  inasmuch  as  it  was  produced 
as  the  evidence  of  a  contract.  This  was  not  the  case  in 
Tomkim  v.  Ashby  (a),  which  was  cited  on  the  part  of  the 
plaintiff.  There  the  words  were  simply, — "  Sept.  24, 1824. 
Mr.  Tomkins  has  left  in  my  hands  200/."  The  present  case 
is  hardly  distinguishable  from  that  of  Langdon  v.  Wilson, 
which  was  moved  by  Mr.  Campbell  (6).  There  the  words 
were, — ^'  Mr.  Langdon, — Sir, — 1  have  this  day  received  a 
bill  of  exchange  for  500/.,  drawn  by  one  Patterson  on 
T.  Harrison,  bearing  an  indorsement,  and  the  indorsement 
of  Sir  P.  Baghot,  which  I  hold  as  your  attorney,  to  recover 
the  value  of  from  the  respective  parties,  or  to  make  such 
other  arrangements  for  your  benefit '  as  may  appear  to  me, 
in  my  professional  capacity,  reasonable  and  proper.'' 


Lord  Tenterden,  C.J. — If  the  defendant  had  said, 
'^  I  will  undertake"  to  get  it  discounted  or  return  it  on 
demand,  the  case  would  have  been  very  different.  All  that 
he  says,  however,  is,  "  which  I  have  to  get  discounted,  or 
return  on  demand."  If  the  words  had  been,  "  I  have  in 
my  hands  three  bills  to  return  on  demand,"  it  would  have 
been  quite  clear :  and  this  is  the  effect  of  what  he  said. 


declaration  was  the  unstamped 
inemoranduiD.  Unless  therefore 
this  instrument  contained  an  im- 
plied promise,  it  might,  perhaps, 
have  been  contended  that  the 
proof  of  the  contract  declared 
upon  was  incomplete. 

(a)  6  B.  &  C.  541.    That  case, 
however,  seems  merely  to  have  de- 


cided that  no  instrument  i-equires 
a  receipt  stamp  which  does  not 
operate  b^  way  of  discharging  an 
existing  debt. 

(6)  In  this  case  a  rule  nisi  was 
obtained  by  Mr.  Campbell  for  en- 
tering a  nonsuit;  which  rule  is 
still  depending. 
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1898.  Ba YLEY,  J. — ^The  Stamp  acts  are  not  to  be  extended  to 

^'-^-'^^-^  cases  which  are  not  manifestly  within  them.     Suppose  an 

V.  attorney  gives  an  acknowledgment  of  having  received  cer^ 

HiTTCHrsoN.  jjJQ  deeds ;  that  wonld  not  require  a  stamp. 

HoLBOYD,  J. — I  incline  to  think  that  a  stamp  was  not 
requisite.     The  party  was  not  bound  to  interfere. 


LiTTLEDALB,  J.  Concurred. 


Rule  refused  (a). 


(a)  And  see  Watkini  v.  HewkU,      RiUley,  Ryan  &  Mood.  13 ;  Choi- 
S  J.  B.  Moore,  Sll;    Luiham  ▼.      trick  v.  ^!h,  ibid.  15. 


Where  the  ex- 
pensed of  an 
indictment  for 


nour  are  de- 
frayed by  sab- 
scnption,  and 
the  nominal 
prosecutors 
incur  no  ex- 
pense, they 
are  not  enti- 
tled to  costs, 
as  pro$ecutori 
within  5  IF.  & 
M.  c.  11.  s.  3. 

"Whether 
the  near  rela- 
tions of  a  per- 
son whose 
body  has  been 
disinterred  for 
the  purposes 
of  dissection, 
Brepartiei 
'grieved  within 
that  statute, 
gtutrCt 


The  Kino  v.  Cook. 

X  HIS  defendant,  a  surgeon,  had  been  convicted  of  a  mis- 
demeanour, in  disinterring  the  body  of  a  female,  for  the 
porposea  of  dissection.  He  had  removed  the  indictment 
by  certiorari  from  the  court  of  Quarter  Sessions  into  this 
Court,  having  previously  entered  into  the  recognizance 
required  by  the  statute  5  TT.  &  M.  c.  1 1,  s.2.  A  rule  bad 
been  obtained  on  the  part  of  the  prosecutors,  who  were 
near  relations  of  the  deceased,  calling  upon  the  defendant 
to  shew  cause  why  they  should  not  be  allowed  their  costs, 
under  s.  3.  of  the  same  statute  (a),  against  which 

Coleridge  shewed  cause,  upon  an  affidavit,  stating  that 
the  prosecution  had  been  conducted  at  the  joint  expense  of 


(a)  Which  enacts,  "  that  if  the 
defendant  prosecuting  any  such 
writ  of  certiorari  be  convicted  of 
the  offence  for  which  he  was  in- 
dicted, then  the  said  Court  of 
Ring^i  Bench  shall  give  reason- 
able costs  to  the  prosecutor,  if  he 
be  the  party  grieved  or  injured,  or 
be  a  justice  of  the  peace,  mayor, 


bailiff,  constable,  headboroogh, 
tithingman,  churchwarden  or  over- 
seer of  the  poor,  or  any  other  civil 
officer,  who  shall  prosecute  upon 
the  account  of  any  fact  committed 
or  done  that  concerned  him  or 
them,  as  officer  or  officers,  to  pro- 
secute or  present," 
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various  inbabitanU  of  the  parish  in  which  the  offence  had  1828. 
-beea  comoiitted ;  and  he  contended  that  there  was  no 
ground  for  the  application.  It  does  not  appear  from  any 
thing  before  the  Court,  that  the  parties  in  whose  names  the 
prosecution  has  been  carried  on  have  really  incurred  any 
expense,  or  even  that  they  are  the  parties  applying  for 
this  rule.  The  benefit  conferred  by  the  statute  is  confined 
expressly  to  prosecutors,  being  parties  grieved ;  and  even  if 
the  Court  should  think  that  the  relations  of  the  deceased^  in 
whose  names  this  prosecution  has  been  conducted,  have 
been  sufficiently  made  out  to  be  the  prosecutors  within  the 
meaning  of  the  statute,  it  is  still  clear,  that  they  have  not 
shewn  themselves  to  he  parties  grieved,  so  as  to  be  entitled 
to  the  benefit  of  the  statute.  The  only  grievance  or  injury 
of  which  they  can  possibly  complain^  is  that  done  to  their 
feelings  by  the  disinterment  of  the  body  of  their  deceased 
relation ;  but  that  is  not  an  injury  within  the  meaning  of 
the  statute.  The  statute  applies  only  to  persons  who  have 
suffered  an  actual  injury;  and  the  offence  in  this  case  is  a 
misdemeanour,  as  being  an  act  contra  bonos  mores,  having 
in  its  legal  effect  and  construction  no  reference  to  the  feel- 
ings of  relations  and  friends.  B,ex  v.  Incledon  (a)  is  a  deci- 
sive authority  against  this  application.  It  was  there  laid 
down,  with  reference  to  the  prosecutor  of  an  indictment  for 
obstructing  a  highway,  that  he  must  shew  himself  to  be  the 
party  grieved  {b),  in  order  to  obtain  costs  under  the  statute ; 
and  the  Court  there  evinced  an  inclination  to  construe  the 
statute  strictly. 

Crowder,  in  support  of  the  rule.  The  prosecution  was 
evidently  carried  on  by  the  relations  of  the  deceased,  whose 
names  appear  as  prosecutors ;  and  if  they^  from  their 
poverty,  have  been  compelled  to  receive  assistance  from 
others,  they  are  still  no  less  the  prosecutors,  in  the  strict 
legal  sense  of  the  word.    Then,  that  they  are  parties  grieved, 

(a)  1  M.  &  S.  S68.    And  see      &  S.  101 ;   Mann.  N.  P.  Digest, 
pott,  547.  8d  ed.  15. 

{b)  And  see  Milet  v.  Rote,  4  M« 

f 

/ 
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1826.  withiD  the  scope  of  the  act  of  parliament,  there  are  many 
cle^r  authorities  to  shew.  In  Rex  v.  Williamson  (ji),  the 
prosecutor  of  an  indictment  for  stopping  up  a  common 
footway,  who  had  used  it  for  some  years  before  it  was 
stopped  up^  was  held  to  be  a  party  grieved  within  the 
meaning  of  the  statute.  In  Rex  v.  Dewsnap  (b),  persons 
dwelling  near  a  steam-engine,  which  was  a  public  nuisance, 
and  prosecuting  for  it,  were  held  to  be  parties  grieved,  and 
entitled  to  their  costs  under  the  act:  and  Lord  EUenborough 
there  observed,  "  that  though  a  nuisance  may  be  public, 
yet  that  there  may  be  a  special  grievance  arising  out  of  the 
common  cause  of  injury,  which  presses  more  upon  par- 
ticular individuals  than  upon  others  not  so  immediately 
within  the  influence  of  it."  In  Rex  v.  Taunion,  St.  Mary{c\ 
several  persons  were  held  entitled  to  costs  under  the  statute, 
as  prosecutors  of  an  indictment  for  not  repairing  a  highway, 
one  as  constable  of  the  manor,  the  others  as  parties  grieved, 
they  having  previously  used  the  way.  The  general  prin- 
ciple pervading  these  cases  is  not  at  all  interfered  with 
by  the  decision  in  Rex  v.  Incledon  (d) ;  because  there  the 
costs  were  refused  solely  on  account  of  the  specia^  circum- 
stances of  the  case ;  the  application  not  bmruig  been  made 
until  after  the  defendant's  recognizance  had  been  dis- 
charged, nor  until  after  an  interval  of  two  years  from  his 
conviction ;  and  the  prosecutor  having,  by  his  own  conduct, 
shewn  that  he  did  not  consider  himself  as  a  party  grieved. 

Lord  Tenterden,  C.J. — In  order  to  bring  themselves 
within  the  statute,  the  parties  making  this  application  must 
shew  clearly,  both  that  they  are  the  prosecutors  of  the 
indictment,  and  that  they  are  parties  grieved  by  the  defend- 
ant's conduct.  It  is  sworn  on  the  part  of  this  defendant, 
and  not  denied  on  the  other  side,  that  the  expenses,  of  the 
prosecution  were  defrayed  by  a  public  subscription,  and 
not  by  the  persons  whose  names  appear  as  the  prosecutors; 
and  that  being  the  case,  I  think  those  persons  cannot  be 

(a)  7  T.  R.  32.  (c)  3  M.  &  S.  465. 

lb)  16  East,  194.  (d)  1  M.  &  S.  868. 
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regarded  as  the  prosecutors  within  the  meaning  of  the  act 
of  parliament.  Upon  this  ground  I  am  of  opinion  that 
this  rule  ought  to  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


The  King  v.  The  Company  of  Proprietobs  of  the 

Worcester  and  Birmingham  Canal  Navigation 

and  John  Hodgkinson,  their^Clerk. 

MaRRYAT  had  obtained  a  rule  calling  on  the  defend-  ThisCoart 
ants  to  shew  cause  why  a  writ  of  mandamus  should  not  manMumu  to 
issiie^  directed  to  themi  commanding  them  to  make,  or  acanalcom- 

1*1111  1        . 1  %  -.     .     i»"y>  ^®  ®°^' 

cause  to  be  made,  m  the  book  kept  and  provided  for  that  upon  their 
purpose,  an  entry  of  the  probate  of  the  will' of  William  ^^^^^^ 
Home,  deceased,  in  the  Consistorial  Court  of  the  Lord  wjll  of  a  de- 
Bishop  of  Litchfield  and  Coventry,  and  the  name  and  place  Voider  .*i^|[^ 
of  abode  of  Ann  Home,  as  the  owner,  proprietor,  or  person  J?g  f^y  qae** 
entitled  to  one  share  in  the  profits  of  the  said  navigation,  validity  and 

belonsinir  to  the  said  William  Home  at  the  time  of  his  effect  of  the 

.  ,  probate  to  be 

death.     The  affidavits,  upon  which  the  rule  was  obtained  raised  by  a 

and  discussed^  set  forth,  substantially,  the  following  facts  :  ^^!"^  ^  "*® 
The  company  were  incorporated  by  an  act  of  parlia- 
ment, for  the  purpose  of  making  a  canal  from^  or  near  to, 
the  town  of  Birmingham,  in  the  county  of  Warwick,  to 
communicate  with  the  river  Severn,  near  to  the  city  of 
Worcester.  By  the  different  provisions  of  that  act  the 
company  had  power  to  purchase  lands  for  the  use  of  the 
said  navigation  and  works,  and  to  raise  among  themselves  a 
sum  of  money  for  making  and  completing  the  canal,  which 
was  to  be  divided  into  1,800  equal  shares.  These  shares 
were  to  be  deemed  personal  estate,  and  to  be  transmissible 
as  such,  and  not  in  the  nature  of  real  estate ;  and  they  were 
vested  in  the  several  proprietors  in  proportion  to  the  sums 
they  should  subscribe ;  and  the  subscribers  were  to  receive, 

VOL.  I.  MM 


The  King 
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after  the  navigatioD  should  be  completed,  one  1,800th  part 
of  the  profits  that  should  arise  and  accrue  by  virtue  of  the 
9.  money  raised.     The  proprietors  might  sell  their   shares. 

^cT^^L^^  The  deeds  of  bargain  and  sale,  or  of  transfer  of  shares,  were 
Company,  to  be  delivered  to  the  committee  of  the  company,  or  their 
clerk,  and  to  be  filed  and  kept  for  the  use  of  the  company ; 
and  an  entry  thereof  was  to  be  made  in  a  book  to  be  kept 
for  that  purpose.  The  clerk  of  the  company  was  to  enter 
and  keep  in  a  proper  book,  provided  for  that  purpose,  a 
true  and  perfect  account  of  the  names  and  places  of  abode 
of  the  several  proprietors  and  persons,  from  time  to  time, 

becoming  proprietors.    The  company  were  empowered  to 

• 

ask^  demand,  and  receive,  for  their  own  use,  certain  rates 
per  ton  for  every  mile,  for  the  tonnage  and  wharfage  of  goods 
carried  upon  the  canal.  The  canal  waa  made  and  comr 
pleted.  The  oflice  of.  the  company  was  and  is  established 
at  Birmingham ;  the  transfers  of  shares  are  filed  and  kept 
by  the  clerk  of  the  Company  at  the  office  there;  the  divi- 
dends are  paid  there;  the  books  of  account  are  kept  there; 
and  the  general  business  of  the  canal  is  (here  transacted. 
The  canal  passes  through  the  diocese  of  Litchfield  ^d 
Coventry,  for  the  distance  of  about  half  a  mile;  through  a 
peculiar  of  that  diocese,  for  the  distance  of  about  two  miles; 
^nd  through  the  diocese  of  Worcester,  for  the  distance  of 
about  twenty-seven  miles*  Rates  of  tonnage  arise,  and  are 
collected,  in  each  of  those  dioceses ;  but  a  much  greater 
proportion  in  the  diocese  of  Worcester  than  in  the  diocese 
of  Litchfield  and  Coventry.  William  Home,  the  testator, 
died  at  Birmingham.  The'transfer  of  his  share,  he  having 
been  a  purchaser,  was  registered  in  the  office  of  the  com- 
pany at  Birmingham.  His  will  was  proved  by  his  executrix, 
Ann  Home,  in  the  diocese  of  the  Bishop  of  Litchfield  and 
•  .Coventry.     The  Company  have  been  requested  to  enter  in 

their  book  the  probate  of  his  will,  and  the  name  and  place 
of  abode  of  his  executrix,  as  the  proprietor  of  his  share, 

* 

Jbut  have  refused  to  do  so,  contending  that  the  probate  in 
the  diocese  of  Litchfield  and  Coventry  was  insufficient,  and 
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that  a  prerogative  probate  was  necessary ;  and  the  question        1898. 

intended  to  be  raised  for  the  consideration  of  the  Court     ^^HT^^C^ 
11,.,,^,  ,  .  r        1  TheKiKQ 

IS,  whether  the  will  of  a  deceased .  proprietor  of  a  share  «. 

in  die  canal  does  or  does  not  require  a  prerogative  probate,       r^^J^^^ 

in  order  to  entitle  his  executrix  to  have  the  probate  of  the     Couvsjur, 

m 

will,  and  her  name  as  a  proprietor,  entered  in  the  Com- 
pany's book. 

Holroyd  shewed  cause  against  the  rule.  A  prerogative 
probate  was  necessary.  The  profits  arising  from  the  canal 
Stbares  were  bona  notabilia,  and  must  be  considered,  either 
as  having  no  locality  at  all,  or  as  lying  in  all  the  different 
dioceses  through  which  the  canal,  out  of  which  they  arise, 
passes.  If  they  are  bona  notabiUa,  which  will  scarcely  be 
denied,  and  they  are  to  be  considered  as  lying  in  all  the 
dioceses  through  which  the  canal  passes,  the  probate  in  this 
case  is  clearly  bad  ;  for,  ^'  if  a  man  hath  bona  notabilia  to 
the  value  of  IOO5.  in  divers  dioceses,  the  metropolitan  shall 
grant  the  adminis^ation." — 1  Roll.  Abr.  908.  10  H.  ?•  I6  b. 
Then  as  to  the  locality  of  these  profits,  that  will  depend 
upon  their  legal  nature  and  character,  in  which  respect  they 
will  be  found  to  stand  alone,  and  distinct  from  any  of  the 
different  species  of  bona  notabilia  hitherto  defined  by  the 
law.  Debts  by  simple  contract  follow  the  person  of  the 
debtor,  and  therefore  are  esteemed  the  deceased's  effects  in 
that  diocese  where  the  debtor  resided  at  the  creditor's 
death.  3  Bac.  Abr.  38 ;  Off^  Executors,  47 ;  Toll.  Execu- 
tors, 55.  Debts  by  specialty  are  the  deceased's  goods  in  that 
diocese  where  the  securities  are  at  the  time  of  his  death. 
3  Bac.  Abr.  37 ;  Off.  Ex.  46 ;  1  Roll.  Abr.  909 ;  Shep. 
Touch.  463 ;  Toll.  Ex.  55.  Debts  on  recognizances,  statutes, 
ox  judgments,  shall  be  bona  notabilia  where  they  were  ac- 
knowledged or  given.  Com.  Dig.  Administration,  B.  4; 
I)yer,  305,  n. ;  Toll.  Ex.  55.  An  annuity  out  of  a  parson- 
age shall  be  reputed  to  be  property  in  the  diocese  where  the 
parsonage  lies.  Com.  Dig.  Administration,  B.  4 ;  TolL 
Ex.  56. .  Aad  lease  for  years,  where  the  land  lieai,  not  wb0re 
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the  lease  is  merely  found.  Com.  Dig.  Administratioo,  B.  4. 
Dyer,  305,  n.  1 1  Vin.  Abr.  80.  Toll.  Ex.  56.  But  a  canal 
share  does  not  range  under  either  of  those  heads  of  property. 
It  is  a  mere  right  to  a  proportion  of  the  profits  and  advan- 
tages arising  out  of  the  canal.  The  act  of  parliament  by 
which  the  canal  company  was  incorporated*  makes  the 
shares  personal  estate.  The  question  therefore  is,  first, 
whether  a  canal  share  has  any  locality,  and,  secondly,  if  it  has, 
where  it  must  be  supposed  to  be  situate  for  the  purpose  of 
probate  or  administration.  First,  considering  it  as  having 
no  locality,  it  then  resembles  most  a  share  of  stock  in  the 
public  funds,  for,  like  that,  it  is  a  mere  right  to  a  perpetual 
annuity.  Now,  for  the  purpose  of  giving  effect  to  the  pro- 
bate and  administration,  stock  is  always  supposed  to  lie 
within  the  Archbishopric  of  Canterbury,  Rex  v.  Capper  (a). 
Smith  V.  Stafford  (b) ;  and  in  that  view  of  the  case  a  prerogar 
tive  probate  would  of  course  be  necessary.  Second,  consi- 
dering it  as  having  some  locality,  it  must  be  taken  as  local 
in  every  diocese  through  which  the  capal,  out  of  which 
the  profits  belonging  to  it  arise,  passes.  The  very  source 
and  nature  of  those  profits  shew  this  argument  to  be  cor- 
rect. They  are  in  the  nature  of  a  rent  received  by  the 
proprietors  for  the  use  of  the  land — that  rent  arises  in 
every  diocese  through  which  the  canal  passes.  The  whole 
quantity  of  land  occupied  by  the  canal,  contributes  to  pro- 
duce the  entire  profits — those  profits,  therefore,  constitute, 
as  it  were,  an  annuity  arising  out  of  land,  and  if  so,  that 
annuity  is  bona  notabilia  where  the  land  lies.  It  is  no 
answer  to  this  argument,  that  the  act  of  parliament  incor- 
porating the  company  has  declared  that  the  canal  shares 
^hall  be  personal  estate.  That  provision  could  not  alter 
the  locality  of  the  property,  if  it  previously  possessed  any. 
Besides,  personal  estate  comprehends  both  personal  chat- 
tels and  real  chattels,  and  a  canal  share  in  its  nature 
resembles  much  more  a  chattel  real  than  a  personal  chattel, 
inasmuch  as  it  is  a  profit  issuing  out  of  land,  similar  to  9 
.(a)  5  Price,  262.  {b)  S  WH».  Ch.  R.  166.  . 
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rent  for  a  term  of  years,  or  an  annuity  upon  land,  both:  of        18^8. 

which  would  be  bona  notabilia  where  the  land  lies.     It  is     JlT*'^^^^^ 

.  The  Ring 

therefore  submitted,  that  in  either  view  of  the  case,  a  prero-  v. 

gative  probate  was  necessary ;  whether  the  canal  share  has  c^^^** 
no  locality  at  all,  or  whether  it  has  a  locality  in  every  Compamy* 
diocese  through  which  the  canal  passes.  But,,  if  the 
Court  entertain  any  doubt  upon  the  subject,  they  will 
not  grant  a  mandamus;  because  the  party  applying  for 
that  writ  is  bound  to  make  out,  first,  that  he  has  a  spe- 
cific legal  right,  and  secondly,  that  he  has  no  specific  legal 
remedy.     Rex  v.  Archbishop  of  Canterbury  (a). 

Marryat  and  Parke,  contrs^,  were  stopped  by  the  Court. 

LordTENTBRDBN,  C.  J. — It  appears  from  the  act  of 
parliament  by  which  this  canal  company  was  incorporated, 
that  the  shares  are  to  be  deemed  personal  estate,  and  to  be 
transmissible  as  such,  and  not  in  the  nature  of  real  estate ; 
the  share  in  question,  therefore,  must  be  considered  as 
personal  property.  It  appears  from  the  affidavits  that  the 
testator  died  at  Birmingham,  and  that  the  transfer  of  the 
share  to  him  was  registered  in  the  company's  office  at 
Birmingham.  Upon  the  whole,  therefore,  I  am  inclined  to 
think  that  this  property  was  bona  notabilia  locally  situate 
within  the  diocese  where  the  will  was  proved,  and  that  the 
probate,  consequently,  is  sufficient.  It  seems  to  me  that 
the  executrix  is  entitled  to  have  the  probate  entered  in  the 
company's  book ;  and  if  there  is  any  doubt  as  to  the  effect 
of  the  probate,  and  whether  she  can  insist  upon  having  her 
name  registered  as  the  proprietor  of  the  share,  the  com- 
pany may  raise  that  question  upon  their  return  to  the  writ. 

Bayley,  J. — I  also  think  that  the  probate  ought  to  be 

(a)  8  East,  212.    See  Rex  t;.  Rex  v.  Coleridge,  1  Chit.  Rep.  583, 

Bishop  of  Chester,  1  T.  R.  396 ;  592 ;  Rex  v.  Clear,  7  D.&  R.  393, 

Rex   V.  Bristol    Dock  Company,  4  B.  &  C.  899,  3  D.  &  R.  M.  C. 

Selw.  r>^.  P.  7th  ed.  1069,  1080;  438;  Cora.  Dig.  Mandamus-D. 
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I 

1BS8.        registered  by  the  company.  The  present  rule  may  perhaps 

^IT*^^^^      ask  too  much  in  claiming  to  have  the^name  of  the  executrix 

9.  registered  as  the  proprietor  of  the  share ;  but  still  the  man- 

Worcester    j^j^^  ought  to  go,  because  the  will  at  all  events  should  be 

Cmpajit.     registered.    The  company  may  make  a  return  to  the  writ, 

by  which  the  other  question  may  be  more  properly  raised. ' 

The  other  judges  concurred. 

Rule  absolute. 


The  King  V.  Sir  Gbobge  Chetwymd,  Bart. 

There  may  be  r^UO  warranto  information  for  usurping  the  office  of 
ti^MiSbiy  *>"^g«88  of  ^^  Borough  of  Stafford.  Plea,  that  on  the 
of  a  select  ,6th  March,  1820,  the  mayor,  the  major  part  of  the  alder- 
poration^with^  men,  ai^  the  major  part  of  the  capital  burgesses  of  the  said 

out  notice  of    .borough,  being  then  and  there  the  major  part  of  the  com- 

the  purpose  of  .  ,  «  .•. 

the  assembly     mon  council  of  the  said  borough^  for  the  time  bemg,  duly 

being.previ-  assembled  and  met  together,  as  such  odBumon  council, 
ously  given.  ... 

Therefore,     within  the   said  borough,  for  the  purpose  of   electing, 

"i^Z^oin^r-^  swearing,  and  admitting  a  burgess  of  the  said  borough,  and 
mation  de-  being  so  assembled  and  met  together,  and  so  being  the 
ed  that  he  was  major  part,  &c.,  it  then  and  there  seemed  fit  and  conve- 

elected  by  the  nient  to  them  to  elect,  swear,  and  admit,  and  they  did  elect, 

major  part  of 

the  common     swear,  and  admit  the  said  defendant  to  be  a  burgess^  into 

^mbled^i  the  office  of  a  burgess  of  the  said  borough,'&c.  Replica- 
repHcation  tion,  that  notice  of  the  purpose  for  which  the  supposed 
notice  of  the  ^sembly  or  meeting  of  the  common  council  was  to  be 
purpose  for  held^  was  not,  at  any  time  before  the  said  assembly  or 
sembly  was  to^^^^'^^S  ^^^  held,  given  to  the  then  aldermen  and  capital 

be  held  had  burgesses  of  the  borough,  or  any  or  either  of  them ;  and 
DOtbeengiven,         ^   .  .  .  . 

was  held  bad    the  Said  assembly  or  meeting  was  held  without  any  notice 

on  demurrer,    ijayjng  been  given  that  the  same  was  to  be  held  for  the 

purpose  of  electing  a  burgess  or  burgesses.  Rejoinder, 
that  the  said  assembly  or  meeting  was  held  at  the  instance 
of  the  then  mayor  of  the  said  borough,  for  the  purpose  of 


The  KiKO 


Chetwyno* 
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electing  a  burgess,  theretofore,  to  wit,  on  the  24th  Decem- 
ber, 1818,  at  the  then  office  of  the  then  mayor  of  the  said 
borough,  at  eleven  o'clock  in  the  morning ;  and  that  before  _  v, 
the  holding  of  the  said  assembly,  &c.  notice  thereof  was 
given  to  the  then  aldermen  and  capital  burgesses  of  and 
within  the  borough,  in  manner  therein  set  out,  (describing 
the  written  notice,  and  the  twice  tolling  of  St.  Mary's 
church-bell  9,1  times,)  being  then  and  there  the  usual  and 
customary  manner  of  giving  notice  to  the  aldermen  and  ca- 
pital burgesses,  of  the  holding  of  a  common  council  for  the 
purpose  of  electing  burgesses,  and  being  then  and  there 
well  known  to  them  to  be  such  customary  manner  of  giving 
notice,  &c.  Surrejoinder,  that  the  manner  of  giving  notice 
of  the  holding  of  the  common  council  in  the  rejoinder  men- 
tioned, hath  been  and  is  the  usual,  and  customary,  and 
universal,  and  only  manner  of  giving  notice  to  the  alder- 
men and  capital  burgesses  of  and  within  the  said  li^rough, 
of  the  holding  of  a  common  council,  fof  whatever  purpose 
the  same  hath  been,  or  is,  summoned  or  held,  or  whatever 
business  bath  ]jf^n  to  be,  or  hath  been  transacted  or  done 
thereat ;  and  that  for  50  years  last  past,  such  nptice  of  the 
holding  of  the  common  council  hath  been  given  to  the 
aldermen  and  capital  burgesses^  for  whatever  purpose  the 
said  common  council  hath  been  summoned  or  held,  and 
whatever  business  hath  been  to  be,  or  hath  been  transacted 
or  done  thereat ;  and  that  there  hath  not  been,  and  is  not, 
any  usual  or  ^customary  manner  of  giving  notice  of  the 
bedding  of  a  common  council  for  the  election  of  burgesses, 
different  or  distinct  from  the  said  manner  of  giving  notice 
of  the  holding  of  the  same,  for  whatever  purpose  the  same 
bath  been  summoned  or  held,  or  whatever  business  hath 
been  to  be,  or  hath  been  transacted  or  done  thereat.  De* 
murrer,  and  joinder  (</). 

(a)  The  pleadings  were  exceed-  intended  to  be  insisted  upon  in 
.ingly  voluminous  and  diflfuse,  but  the  argument  of  the  demurrer,  as 
the  portion  of  them  above  set  out  stated  in  tlie  margins  of  the  paper- 
is  all  that  regards  the  single  point  books  were  these ; — 
decided  in  the  case.    The  points         On  the  port  of  the  relator,  that 


V. 
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The  case  was  argued  in  Michaelmas  Term,  1896,  by 
R.  Bayly  for  the  defendant,  and  Campbell  for  the  relator. 
The  only  cases  cited  were  Rex  v.  Tkeodorick  (a),  and  Rez 
▼•  Hughes  (b).    Judgment  was  now  delivered  by 


Lord  Tenterden,  C.  J. — This  was  a  proceeding  by 
information  in  the  nature  of  a  quo  foarranto,  to  try  by  what 
right  the  defendant  held  a  certain  oiBce  in  the  borough  of 
Stafford ;  and  it  is  sufficient  for  the  present  purpose  to  state 
that  the  plea  set  forth  an  election  of  the  defendant  by  ao 
assembly  of  the  mayor  and  common  council  of  that  bo- 
rough, whom  the  plea  stated  to  have  been  duly  assembled 
for  the  purpose  of  electing.  The  replication  alleged  that 
no  notice  was  given  of  this  assembly,  or  of  the  purpose  for 


the  sarrejoinder  b  sufficient,  u  it 
shews  thM  proper  notice  was  not 
^ven  of  the  meeting  at  which  the 
defendant  was  elected — that  the 
rejoinder  is  bad,  for  not  traversing, 
or  confessing  and  avoiding,  the  re- 
plication.    On  the  part  of  the  de- 
fendant, that  the  surrejoinder  is 
bad,  inasmuch  as  the  rejoinder, 
though  no  previous  notice  is  re- 
quired   by    any    prescription    or 
charter,  states  that  a  previous  no- 
tice was  in  fact  given,  describing 
it,  and  stating  that  it  was  then  the 
usual  and  customary  manner  of 
giving  notice  of  the  holding  of  the 
common  council  for  the  purpose 
of  electing  a  buigess,  and   well 
known  to  the  aldermen  and  capital 
burgesses  to   be  such  usual  and 
customary  manner  of  giving  no- 
tice; yet  the  surrejoinder,  without 
denying  it  to  be  the  usual  and  cus- 
tomary manner  of  giving  notice 
for  this  purpose,  states  that  this 
manner  of  giving  notice  is    the 
usual,  and  customary,  and  univer- 
sal, and  only  manner  of  giving  no- 


tice of  the  heading  of  a  commoD 
council,  for  whatever  purpose  it  is 
held,  or   whatever    business  h«^ 
been  to  be  transactSd    thereat; 
and  that  there  is  not  any  usual  or 
customary  manner  of  giving  notice 
of  the  holding  of  a  common  coun- 
cil for  the  purpose  of  electing  a 
burgess,  different  or  distinct  firxn 
the  said  manner  of  giving  notice  of 
the  holding  of  a  common  council, 
for  whatever  purpose  the  said  com- 
mon council  has  been  held;  whereas 
the  question  upon  the  rejoinder  is, 
whether  the  manner  of  giving  no- 
tice, at  the  time  the  notice  was 
given,  and  the  common  council 
held  for  electing  the  defendant, 
was  the  usual  manner,  and  whe- 
ther the  notice  given  was  the  usual 
notice  for  holding  a  common  coun- 
cil for  the  purpose  of  electing  a 
burgess ;  and  not  whether  notices 
like  it  were  given  for  holding  a 
common  council  for  other  purposes. 

(a)  (Thetford)  8  East,  543. 

lb)  6  D.  &  R.  443,  4  B.  &  C. 
368,  3  D.  &  R.  M.  C.  950. 
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which  it  was  about  to  assemble.    That  is  the  substance  of 
the  replication.     That  has  led  to  a  rejoinder,  and  a  surre-     f^he  Kino 
joinder/ and  then  comes  a  demurrer.    Now  the  proper  way  v* 

of  raising  the  question  intended  to  have  been  raised  by  the 
replication  would  have  been  to  deny  that  the  assembly  was 
duly  assembled.  That  would  have  brought  the  question  be- 
fore a  jury.  All  the  facts  necessary  to  a  due  consideration 
and  decision  of  that  question  might  then  have  been  re- 
ceived in  evidence,  and  might,  if  necessary,  have  been  put 
upon  the  record  in  the  shape  of  a  special  verdict :  and  that 
is  the  form  that  would  have  been  adopted  some  few  years 
ago ;  such  a  replication  as  this  would  not  then  have  been 
resorted  to.  The  object  of  this  replication  was  to  bring  the 
question  of  law  immediately  before   the   Court,  without  ' 

resorting  to  the  expense  of  a  trial  at  all ;  and  that  is  a 
legitimate  object  where  it  can  be  legitimately  obtained : 
where  it  cannot,  it  leads  only  to  perplexity.  Now  the 
replication  that  no  notice  of  the  purpose  for  which  this 
meeting  was  to  be  held  was  given,  assumes,  as  a  proposi- 
tion of  law,  that  there  cannot  be  a  due  assembly  of  a  select 
definite  body  of  a  corporation,  as  this  is,  for  the  purposes 
of  an  election,  unless  notice  be  given  of  the  purpose  of  the 
intended  meeting.  The  replication  assumes  that  as  a  pro- 
position of  law.  If  that  proposition  is  not  universal,  the 
replication  is  bad.  If  there  may  be  a  good  elective  assem- 
bly, without  notice  of  the  purpose,  under  some  circum- 
stances, and  may  not  under  others,  the  replication  has  not 
done  enough.  We  are  all  of  opinion  that  it  is  not  a  gene- 
ral proposition  of  law,  that  there  may  not  be  a  good  elec- 
tive assembly  of  a  select  body  of  a  corporation,  although  no 
notice  of  the  purpose  of  the  meeting  may  have  been  previ- 
ously given.  The  case  relied  upon  in  argument  in  support 
of  that  proposition  was  Rex  v.  Hughes  (a).  But  the  two 
cases  are  very  distinguishable.  It  appears  to  me  impossible 
to  sayi  that  there  may  not  be,  under  some  circumstances,  a 
Vjalid  elective  assembly,  by  a  select  part  of  a  corporation, 

(a)6D.&R.443;  4B.&C.S68;  3  D&R..M.C.950. 
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without  previous  notice  being  given  of  the  object.    Suppose 
The  Kiif o     ^^^^y  member  were  present^  and  they  all  agreed  that  they 
V.  would  proceed  to  an  election^  and  they  did  proceed;  it 

would  be  exceedingly  hard  for  us  to  say  that  it  would  not 
be  a  good  election  (a).  Suppose  a  long  and  uninterrupted 
usage  to  have  been  alleged,  and  that  usage  to  have  been 
without  question  or  dispute,  that,  after  due  warning  ti 
every  member  of  the  common  council  to  attend  a  meeting, 
it  was  usual  to  proceed  to  an  election,  although  the  special 
purpose  of  the  meeting  had  not  been  previously  intimated ; 
it  would  be  very  difficult,  in  pronouncing  an  opinionj  at 
least,  to  say  that  an  election  so  made  would  not  be  good. 
Now  if  there  may  be  any  case  in  which  there  may  be  a 
good  election,  without  notice  of  the  purpose  being  pre- 
viously given,  this  replication  is  not  a  good  one.  We  are 
all  of  that  opinion ;  and  therefore  the  juSgment  in  this 
case,  on  that  part  of  the  pleadings  at  least,  must  be  for  the 
defendant. 

Judgment  for  the  defendant. 

(a)  <'  When  the  notice  is  regu-  otherwise  it  is  if  aoy  one  member 

<                larly  given,  a  majority  have  power  of  the  corporation  dissents,  he  has 

to  do  any  corporate  act;  but  if  the  an   absolute  negative  :*'  per  Lord 

whole  assembly  meet  by  accident,  Hardwicke,  C.  J.  in  Rex  ▼•  Kynat- 

they  may  proceed  on  business,  pro-  toOf  Selw.  N.  P.  7th  ed.  1158^  and 

vided   they  are  unanimous;    but  see  pott,  542  (a). 


The  Kino  v.  Robert  Davies. 

Any  burgess 

is  a  competent  Jjj  j^j  ^^^^^  ji.  Scarlett  obtained  a  rule  calling  on  the 

relator  m  quo  .  ,         .      ** 

warranto  defendant  to  shew  cause  why  an  mformation,  in  the  nature 

efercUin/the^  ^^  *  9^^  ^^^^^^^^»  should  not  be  exhibited  against  him  to 
office  of  town-  shew  by  what  authority  he  claimed  to  be  common  clerk  or 
the  right^o^  prothonotary  of  the  city  or  borough  of  Wells,  in  the  county 
*'^^"i?^^^*'  of  Somerset,  on  two  grounds;  firsit,  that  there  was  no  due 

oince  be  m  a  . 

select  body. 
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notice  of  the  meetiDg  at  which  he  was  elected  to  that  office;        .1938. 

and  secondly,  that  there  was  not  a  sufficient  number  at  the     ^iT'^?^ 

meeting  to  elect  him.     Ibis  rule  was  obtained  upon  the  v. 

affidavit  of  Daniel  Beaumont  Payne,  stating  as  follows: —      PAviEi). 

^  That  he  is  one  of  the  burgesses  of  the  city  or  borough  of 

iWells,  in  the  county  of  Somerset;  and  that  by  a  charter  of 

Queen  Elizabeth,  dated  the  19th  day  of  July,  in  the  Slst 

year  of  her  re^,  her  said  majesty  did,  amongst  other 

things,  grant  that  the  biirgesses  of  the  aaid  city  or  borough 

of  Wells,  and  their  successors  for  ever  thereafter,  might 

and  should  be  one  body  corporate  and.politic  in  deed,  fact 

and  name,  by  the  name  of  the  mayor,  masters  and  burgesses 

of  the  city  or  borough  of  Wells,  in  the  county  of  Somerset; 

and  further,  that  for  ever  thereafter  there  might  and  sho^uld 

be  in  the  city  or  borough  aforesaid  one. mayor  and  tweatj^- 

three  of  the  most  discreet  and  Jionest  burgesses  of  the  city 

or  borough  aforesaid,  who  should  be  called  the  common 

council  of  the  city  or  borough  aforesaid,  with  power  to 

make  bye-laws;  and  that  for  ever  thereafter  there  should 

he  in  the  city  or  borough  aforesaid  one  mayor  and  seven 

masters  in  number  only,  out  of  the  burgesses  of  the  citjr  or 

lM>ix>ugh  aforesaid,  being  of  the  common  council  of  the 

same  city  or  borough,  in  form  thereafter  specified  to  be 

cbo%g[n  and  appointed ;  and  that  for  ever  thereafter  there 

might  and  should  be  in  the  city  or  borough  aforesaid  jsix- 

teen  other  men  of  the  better  and  more  honest  burgesses  of 

the  city  or  borough  aforesaid,  by  the  same  mayor,  recorder 

and  masters,  or  the  greater  part  of  the  same,  to  be  elected, 

who,  together  with  the  aforesaid  mayor  and  seven  masters  of 

the  city  or  borough  aforesaid,  should  fill  up  the  number  of 

twenty-four  chief  burgesses  or  councillors  of  the  same  city 

or  borough,  and  should  be,  and  should  be  reputed  and 

named  the  chief  burgesses  and  councillors  of  the  same  city 

or  borough,  and  which  twenty- four  chief  burgesses  or  caun- 

pillors  shouldjnake,  and  should  be  for  ever  in  all  future 

limes  for  ever,  and  should  be  called,  the  common  council  of 
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18S8.  the'*city  or  borough  aforesaid,  for  all  things,  matters,  causes 
^^^^  and  business  touching  or  concerning  the  borough  aforesaid, 
9.  and  the  good  rule,  state  and  government  of  the  same ;  and 

Da  VIES.      tJiaf  every  of  the  aforesaid  twenty-four  chief  burgesses,  not 
being  in  the  oflSce  of  mayor  of  the  city  or  borough  afore- 
said, should  and  might  be,  from  time  to  time,  assisting  and 
aiding  the  mayor  of  the  same  city  or  borough,  for  the  time 
being,  in  all  causes  and  matters  touching  or  concerning  the 
same  city  or  borough :  and  her  said  majesty  did  thereby 
further  grant,  that  there  should  be  in  the  dty  or  borough 
aforesaid  one  honest  and  discreet  man  in  form  thereafter 
expressed  to  be  elected  and  nominated,  who  should  be,  and 
should  be  named  the  common  cJerk  and  prothonotary  of  the 
dty  or  borough  aforesaid,  and  that  the  commoa  clerk  so  as 
aforesaid  elected  and  nominated,  before  he  be  admitted  to 
execute  that  office,  should  take  a  corporal  oath,  before  the 
mayor  for  the  time  being,  rightfully,  well  and  faithfully  to 
execute  that  office  of  common  clerk  of  the  city  or  borough 
aforesaid ;  and  that  the  mayor,  masters  and  chief  burgesses 
of  the  same  dty  or  borough  for  the  time  bdng,  or  the  greater 
part  of  them,  might  and  should  be  able  to  elect,  prefer  and 
nominate  one  honest  and  discreet  man,  from  time  to  time,  as 
Common  clerk  or  prothonotary  of  the  city  or  borough  afore- 
said; aud  that  he,  so  as  aforesaid  elected^  nominated  and 
preferred  as  common  clerk  or  prothonotary  of  the  city  or 
borough  aforesaid,  might  and  should  be  able  to  have,  enjoy 
and  exercise  the  office  of  common  clerk  of  the  city  or  bo- 
rough aforesaid,  so  long  as  he  should  well  conduct  himself 
in  the  same.     That  deponent  has  also  been  informed  and 
believes  that  such  charter  was  accepted,  and  is  now  the 
governing  charter  of  the  said  city  or  borough.     That  he 
hath  been  informed,  and  verily  believes  the  same  to  be  true, 
that  at  a  meeting  or  convocation  of  the  mayor,  masters  and 
chief  burgesses  of  the  said  city  or  borough,  held  on  the 
21st  day  of  June,  in  the  year  1822,  Robert ^Davies,  Gent 
(the  defendant)  was  elected  to   be  the  common  clerk  or 
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prothonotary  of  the  said  city  or  borough,  in  the  room  of 
George  Biggs  Lax,  then  dead^  and  that  he  has  ever  since 
held  and  exercised,  and  now  holds  and  exercises,  that  office; 
that  he  has  been  informed  and  verily  believes  that  at  such 
meeting  or  convocation,  held  as  aforesaid,  and  at  which  the 
said  Robert  Davies  was  so  elected  to  his  said  office,  there 
were  present  of  the  said  mayor,  masters  and  chief  burgesses, 
only  the  mayor,  six  masters  and  six  chief  burgesses  (a), 
who  were  or  claimed  to  be  chief  burgesses;  that  he  is 
informed  and  believes  that  the  notice  or  summons  calling 
such  meeting  or  convocation  did  not  apprize  the  masters 
and  capital  burgesses  that  a  common  clerk  or  prothonotary 
yras  to  be  elected  or  proposed,  or  what  was  the  business  to 


(a)  Where  the  mayor  and  alder- 
men for  the  time  being,  or  the 
greater  part  of  them,  ore  empow- 
ered by  charter  to  chnse  or  name 
four  of  the  burgesses  or  inhabit- 
ants, **  out  of  which  foar,  so  to  be 
named  and  chosen,  the  mayor, 
aldermen,  bailiff,  principal  bui^ 
gesses,  and  other  bui^esses  and 
inhabitants  of  the  borough  for  the 
time  being  (they  being  also  for 
that  purpose  upon  the  same  day 
congregated  or  assembled  toge- 
ther), or  the  greater  part  of  them, 
as  should  be  so  congregated  and 
assembled,  might  have  power  and 
authority,  by  the  greater  part  of 
the  voices  of  them  so  assembled 
together,  to  chuse  and  make  one 
to  be  the  mayor  :*'  it  was  held,  that 
the  election  of  a  mayor  by  a  ma. 
jority  of  the  whole  elective  body, 
taken  collectively,  was  invalid,  it 
appearing  that  there  was  not  a 
majority  of  each  definite  body  of 
principal  bui^esses  present  at  the 
time  of  the  election.  Rex  y.  Bower, 
2  D.  &  R.  761 ;  S.  C.  1  B.  &  C. 
A9%,  So  where  a  charter  of  a  cor- 
poration, consisting  of  a  mayor 


and  twenty-four  capital  bui^gesses, 
granted  that  when  and  so  often 
as  it  should  happen  that  any  one 
or  more  of  the  offices  of  these  ca< 
pital  burgesses  should  be  vacant,  it 
should  be  lawful  to  the  other  capital 
buq^esses  **  at  that  same  time  sur- 
viving or  remaining^  or  the  greater 
part  of  the  same,  of  whom  the  may* 
or  for  the  time  being  should  be  one, 
to  elect  another  or  others  of  the 
burgesses  of  the  said  borough,  inUT 
the  place  or  places  of  the  capital 
burgess  or  burgesses  so  happening, 
&C.;''  and  a  bui^gess  having  been 
elected  to  fill  up  a  vacancy  by 
twelve  buigesses  only,  who  were 
alleged  to  be  capital  burgesses  at 
that  time  surviving  and  remaining; 
it  was  held,  that  the  election  was 
void,  it  not  having  been  made  by 
a  majority  of  the  whole  definite 
body  of  capital  buigesses,  to  which 
body  the  words,  '<  or  the  greater 
part  of  the  same,"  were  referable. 
Rex  V.  Devonshire,  1  B.  &  C.  609. 
And  see  Rex  v.  Wylfyamt,  3  D.  & 
R.  f5 ;  S.  P.  Rex  v.  Headley,  ante^ 
345;  S.  C.  7  B.  &  C.  496. 
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18^.  be  transacted  at  such  meeting  (a);  that  he  is  also  informed 
and  believes  that  the  said  21st  day  of  Jane  is  not  a  day  fixed 
by  the  charter  for  the  election  of  a  common  clerk  or  other 
officer  of  the  said  corporation." 

In  answer  to  the  application  an  affidavit  was  made  by 
the  defendant  and  John  Hoare,  in  which  the  former  stated, 
''  that  on  the  21st  day  of  June,  1822,  this  deponent  was 
elected  and  sworn  to  the  office  of  town-clerk  of  said  ci^ 
or  borough  of  Wells,  in  the  room  of  George  Bigg$  Laiy 
deceased,  at  a  convocation  or  meeting  of  the  mayor,  mas- 
ters and  chief  burgesses  of  the  city  or  borough,  that  day 
held  at  the  town-ball  or  council-house  in  the  said  city  or  bo- 
rough, and  that  he  hath  from  that  time  diligently,  faithfully 
and  honestly,  to  the  best  of  his  skill  aod  understanding, 
executed  and  performed  the  duties  of  the  said  office;  that  he 
hath  made  inquiries  of  divers  members  of  the  common  coun- 
cil of  the  said  city  or  borough  as  to  the  purport  or  con- 
tents of  the  notice  which  was  issued  to  convene  the  meeting 
at  which  he  was  so  elected  town-clerk  as  aforesaid,  and 
that  he  hath  ascertained  that  Henry  Hope,  Esq,  the  then 
mayor  of  the  said  city  or  borough,  issued  a  notice  to  the 
several  members  of  the  said  common  council,  residing  within 
the  said  city  or  borough,  requiring  their  attendance  at  the 
town-hall."  Hoare  stated,  *'  that  in  such  notice  it  was  ex- 
pressed that  the  meeting  was  to  be  held  for  the  purpose  of 
electing  a  town-clerk;  and  that  he  now  is,  and  was  on  the 
said  21st  day  of  June,  1822,  a  capital  burgess  or  one  of  the 
said  common  council  of  the  said  city  or  borough,  and  that 
he  hath  in  his  possession  a  notice  in  writing,  delivered  to  him 
previously  to  the  said  meeting,  signed  by  the  said  Henry 
Hope,  the  then  mayor,  and  addressed  to  him  said  John 
Hoare,  which  is  in  the  words  or  to  the  effect  following ;  that 
is  to  say — 

(a)   This  objection  was  after-  Rex  v.  Kymuion,  Seiw.  N.  P.  7tb 

wards  abandoned.    As  to  the  suf-  ed.  1158,  4aUe,  S38,  (a);  Rex  ▼. 

liciency  of  notice  of  a  meetin|^for  HiU  (Monmouth),  6  D.  &  R.  593 ; 

the  purpose  of  an  election,  see  Rex  4  B.  &  C.  4A6 ;  Rex  v.  Chetnynd 

V.  May  (Saltash),  5  Burr.  2681;  (Stafibrd),  im/ef  594. 


To 
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*  Wells  City.  18«8. 


*  You  are  requested  to  attend  a  meeting  of  the  cor- 
poration on  Friday  the  21st  day  of  June,  182£,  at  12  o'clock 
in  the  forenoon,  for  the  election  of  a  town-clerk, 

*  Henry  Hope,  Mayor/  ^ 

Then  the  defendant  stated,  **  that  he  has  seen  the  said  Henry 
Hope,  who  informed  deponent  thai  from  his  memory  he 
was  unable  to  state  the  contents  of  the  notice  by  him  issued 
for  convening  the  said  meeting ;  whereupon  this  deponent 
produced  to  said  Henry  Hope  the  said  original  notice,  and 
the  said  Henry  Hope  stated  to  this  deponent  that  he  had  no 
doubt  but  that  he  had  issued  similar  notices  to  the  other 
members  of  tbC  common  council,  of  the  like  tendency  and 
effect,  and  that  he  ha^  requested,  but  is  unable  to  prevail 
CD,  the  said  Henry  Hope  to  verify  such  statement  by  affida- 
vit to  be  exhibited  in  this  honourable  Court;  and  that  this 
deponent  believes  the  reason  of  the  said  Henry  Hvpe  for 
iieclimog  to  do  so  is  because  he  is  opposed  to  this  depo* 
nent,  and  because  the  said  Daniel  Beaumont  Payne  is  the 
copartner  and  brother-in-law  of  the  said  Henry  Hope;  and 
that  he  verily  believes  that  the  said  D.  B.  Payne  made  the 
said  application  to  this  honourable  Court  by  and  with  the 
privity  and  concurrence  of  the  said  Henry  Hope ;  and  that 
by  the  charter  of  her  late  majesty  Queen  Elizabeth,  men- 
tioned or  referred  to  in  the  affidavit  of  said  D.  B.  Payne, 
the  right  of  electing,  nominating  or  chusing  a  town-clerk  of 
the  said  city  or  borough  is  in  the  mayor,  masters  and  chief 
burgesses,  being  of  the  common  council,  and  that  neither  by 
the  said  charter,  nor  by  any  usage  or  custom  of  the  said 
city  or  borough,  have  or  hath  any  of.  the  burgesses  of  tlu 
said  city  or  borough,  not  being  of  the  common  council,  any 
right  whatever  to  interfere  in  the  choice  or  election  of  such 
officer;  and  to  the  best  of  his  knowledge  the  town-clerk  of 
the  said  city  or  borough  is  solehr  a  ministerial  officer,  and 
subservient  to  the  order,  rule  and  governance  of  the  mayor, 
masters  and  capital  burgesses,  being  of  the  common  council 
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1828.        of  the  said  city  or  borough,  but  not  to  the  other  burgesses 
of  the  said  city  or  borough ;  and  that  to  th(e  best  of  his 
9.  knowledge  and  belief,  and  so  far  as  he  has  been  enabled 

.Da VIES.  fi[om  experience  in  the  said  office  or  otherwise  to  discover, 
there  are  no  judicial  acts  or  rights  of  any  kind  soever  at^ 
tached  to  the  said  office  of  townrclerk  of  the  said  city  or  bo- 
rough, whereby  or  by  reason  whereof  such  burgesses  or  the 
inhabitants,  resiants,  householders,  of  the  said  city  or  borough, 
can  or  may  be  affected  or  injured,  or  their  rights  or  interests 
prejudiced;  and  that  the  said  D.  B.  Payne  is  not  a  member 
of  the  common  council  of  the  said  city  or  borough,  and  that 
he  is  not  a  resident  householder  or  inhabitant  of  the  said  city 
or  borough,  and,  to  the  best  of  this  deponent's  knowledge  or 
belief,  cannot  be  affected  or  prejudiced  by  Imy  acts  of  this 
deponent  in  his  said  office ;  and  that  the  said  X).  J3L  Payne 
was  elected  and  admitted  a  burgess,  ex  gratid,  by  the  said 
mayor,  masters  and  chief  burgesses  of  the  said  city  or  bo« 
rough,  and  had  no  inchoate  right  whatever  to  that  office; 
and  that  at  the  last  election  for  members  to  serve  in  pariia^ 
ment  for  the  said  city  or  borough  of  Wells,  this  deponent 
and  the  said  D.  B.  Payne  supported  different  candidates, 
and  this  deponent  verily  believes  that  for  that  cause  the  said 
D.  B.  Payne  hath  made  his  application  to  this  Court." 

Scarlett,  A.  G.  and  R.  Scarlett,  abandoned  the  first 
ground  of  objection.     Upon  the  second  ground, 

Taunton  now  shewed  cause.  Though  at  the  meeting  at 
which  the  defendant  was  elected,  a  majority  of  the  whol^ 
body  was  present  assembled,  yet  as  only  six  chief  burgesses 
were  present,  it  must  be  admitted  (a)  that  the  election 
would  have  been  void  if  the  person  who  makes  this  appli- 
cation had  been  a  competent  relator.  But  Mr.  Payne, 
who  makes  this  application,  is  merely  a  common  burgess. 
Now,  it  is  expressly  swap,  that  no  function  is  executed 
by  the  town-clerk  in -which  the  burgesses  at  large  ara 
interested. 

(a)  AntCj  541,  note  (a). 
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Lord  Tenterden,  C.  J. — Although  the  burgesses  at        1888. 

large  may  have  no  share  in  the  election  of  the  town-clerk,  ^  » 
as  soon  as  he  is  chosen,  he  is  a  ministerial  officer,  in  whom  v. 

all  the  burgesses  have  an  interest.  avies. 

Rule  absolute  {a). 

(a)  A  stranger  tp  the  corpora-  Selw.  N.  P.  7tL  ed.  1147;  Rex  v. 

tion,  if  subject  to  its  local  jurisdic-  Hodge  (Penryn,  1819),  2  B.  &  A. 

tion,  may  be  a  relator.    Rex  v.  St.  844,  n. ;  Rex  v.   Headley,  (De- 

JoA]i(Woottoii-Bassett,£.T.  1812),  vizes,)  ante^  345,  7  B.  &  C.  496. 


The  King  v.  The  Mayor,  Aldermen  and  Burgesses  of 

the  Borough  of  Doncaster. 

JL  HIS  was  a  rule  calliug  upon  the  Mayor,  Aldermen,  and  An  attorney  is 

chief  Burgesses  of  the  Borough  of  Doncaster,  to  shew  „op  j,  y^\^  a^. 

cause  why  a  writ  of  mandamus  should  not  issue,  directed  ^^^^  ^^^f^  *** 

.         .  .  apprenticei  so 

to  them,  commandmg  them  to  admit  and  swear  one  Buck*  as  to  entitle  the 

land  into  the  place  and  office  of  a  freeman  or  free  bursess  l?"^*"  *°  *^*J® 

■^  °        freedom  of  a 

of  that  borough.  Corporation 

The  affidavit  upon  which  the  rule  was  obtained  stated^  Itkeslip^^H^ 
that  Mr.  Buckland  had  been  articled  clerk,  or  apprentice,  freeman,  being 
to  a  freeman  of  the  boroug6,  who  was  an  attorney,  for  the 
space  of  seven  years,  and  had  duly  served  him  all  that  time ; 
that  his  articles  had  been  duly  enrolled,  according  to  the 
statute,  and  had  also  been  enrolled  with  the  Corporation, 
in  obedience  to  a  bye-law ;  that  at  the  expiration  of  the 
teria  he  applied  to  be  admitted  a  freeman,  by  reason  of  this 
apprenticeship ;  that  the  Corporation  took  time  for  con- 
sideration, and  ultimately  refused  to  admit  him,  assigning 
as  the  ground  of  their  refusal,  that  he  had  not  served  an 
apprenticeship  to  any  trade ;  that  the  Corporation  had 
admitted  a  person  to  be  a  freeman  who  had  served  an 
apprenticeship  to  an  architect,  aqi^that  there  was  no  bye- 
lliw  of  the  Corporation  prohibiting  the  admission  of  any 
person  coming  within  the  descriptiou  of  Mr.  Buckland. 

VOL.  I.  N  N 
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1828.  The  affidavit  in  answer  to  the  rule  stated,  that  by  (he 

Ji^'^^       usage  and  custom  of  the  borough,  such  persons  only  were 

17.  admitted  freemen  by  virtue  of  apprenticeship  as  had  served 

IDT 

DoNcrsTER  ®®^®"  years  as  apprentices  to  freemen  who  were  traders;  that 
there  was  no  instance  on  record  of  any  attorney  having  been 
admitted  by  reason  of  his  service  under  articles  of  cieii- 
ship,  nor  of  any  application  for  the  admisaion  of  audi  a 
person ;  that  there  were  many  instances  on  record  of  refusal 
to  admit  persons  who  applied  for  admission  by  reason  of 
their  apprenticeship,  on  the  ground  that  they  had  not  served 
as  apprentices  to  traders ;  that  in  the  instance  mentioned  in 
Mr.  Buckland's  affidavit,  the  master  was  a  builder  as  well 
as  an  architect,  and  his  apprentice  was  admitted  expressly 
on  the  ground  that  a  builder  came  properly  within  the  de- 
nomination of  a  person  exercising  a  trade ;  and  that  in  the 
borough  there  were  various  guilds,  or  fraternities  of  the 
several  traders,  but  none  of  attorneys,  and  none  to  which 
they  could  properly  belong. 

Tindal,  S.  G.,  Parke,  and  Patteson,  shewed  cause.  It  is 
clear  upon  these  affidavits  that  there  is  no  ground  for  this 
application.  In  the  absence  of  any  instance  of  the  admis- 
sion of  an  attorney's  clerk,  it  is  impossible  to  say  that  his 
apprenticeship,  as  it  is  called,  to  an  attorney,  is  an  appren- 
ticeship to  a  person  exercising  a  trade.  The  constitution 
of  the  corporation  shews  that  such  an  apprenticeship  was 
not  contemplated,  for  there  is  no  guild  or  fraternity  of 
attorneys.  An  attorney  is  not  a  trader,  either  in  the  legal 
or  ordinary  acceptation  of  the  word,  for  he  is  not  liable  to 
the  bankrupt  laws  {a). 

The  Court  having  intimated  a  strong  opinion  that  the 
motion  could  not  be  supported, 

(a)  Such  attorneys,  however,  ns  Hammond's  Eqaity  Dig.  99,  pl.l  1,) 

dealt  with  money  in  the  joint  ca|ia-  and  now  all  "  persons  using  the 

city  of  scriveners   and   banters,  trade  or  profession  of  a  scrivener, 

might  be  made  bankrupts  as  money-  receiving  other  men's  moneys  or 

scriveners ;  (see  the  cases  in  Mann,  estates  into  their  tmst  or  custody/ 

N.  P.  Dig.  2d  ed.  49,  pi.  4,5,6,7;  6  Geo.  4,  c.  16,  sect.  2. 
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Scarlett,  A.  G.^  contrd,  did  not  press  the  case. 


LiOrd  Tenterden,  C  J.    It  is  quite  impossible  to  say  v, 

that  an  attorney  is  a  trader,  or  his  articled  clerk  an  appren-    ^^^^^^ 
tice ;  therefore  this  rule  must  be  discharged. 


The  other  Judges  concurred* < 


Rule  discharged. 


The  Kino  v.  The  Justices  of  the  West  Riding  of 

Yorkshire. 

JIHIS  was  a  rule  calling  upon  the  defendants  to  shew  Where  a 

cause  why  a  writ  of  mandamus  should  not  issue,  directed  to  statute  gives  a 

,.  ,         .  ,  nght  of  appeal 

tbem,  commanding  them  to  enter  continuances  to  the  next  against  acts 

General  Quarter  Sessions  for  the  said  ridinz.  and  to  hear    ^"®  '".P"*^  r 

^  .     »uance  thereof 

an  appeal  agamst  the  confirmation  of  an  order  of  certain  to  *<  parties 
trustees^  under  an  act  of  parliament  of  the  6  Geo.  4,  c.  3  (a),  guch^acu  t^e 
for  the  stopping  up  of  a  certain  public  highway.  notice  of  ap- 

The  affidavit  upon  which  the  rule  was  obtained  stated,  state  that  the 
that  due  notice  of  appeal  had  been  given,  but  that  the  appelj^antis 

\^  ^  a  party  ag- 

Court  of  Quarter  Sessions  refused  to  hear  the  appeal^  upon  grieved  by  the 
the  ground  that  the  notice  was  insufficient,  in  not  stating  J^  compldns. 
that  the  appellant  was  a  party  aggrieved   by  the  order; 
inasmuch  as  by  the  act  in  question  the  appeal  was  given  to 
parties  '^aggrieved,  upon  giving  a  notice  in  writing  of  such 
appeal,  duly  signed,"  8cc. 

Tindal,  S.  G.  and  Alderson  shewed  cause.     They  con- 


(a)  A  local  and  personal  act, 
entitled  ^*  An  act  for  making  and 
maintaining  a  turnpike  road  from 
the  turnpike  road  called  Welling- 
ton bridge  road,  near  the  town  of 
Leeds,  in  the  West  Riding  of  the 
county  of  York,  to  the  turnpike 
road  leading  from  Wakefield  to 
Bradford^  in  the  said  riding,  near  a 


certain  place  called  Tong  Lane 
End,  in  the  lordship  or  liberty  of 
Tong,  in  the  parish  of  Birstal,  in 
the  said  riding,  with  several  branch 
roads  therefroni  ;*'  arid  to  which 
the^powers  of  the  statutes,  3  Geov 
4,  c.  136;  4  Geo,  4,  c.  95,  and  5 
Geo,  4,  c.  69,  the  new  general' 
turnpike  acts,  are  extended.' 
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189a        tended  that  the  notice  of  appeal  was  clearly  bad,  and  relied 

Hie  Kjvo     "P®"  ^^^  ^'  ^*^  Justices  of  Essex  (a),  as  an  authority 
«.  expressly  in  point. 

JOSTICES  OF 

Wbst  Bidiiig 

ofYorkshibi      Scarlett  and  Blackbume,  contrsL     It  must  be  conceded 

that  the  case  referred  to  is  in  point ;  but  it  is  submitted  that 
the  decision  there  arrived  at  ought  to  be  reconsidered,  as  it 
lays  down  a  rule  not  only  unnecessary,  but  calculated  to  pro- 
duce much  mischief  and  inconvenience.  The  act  of  parlia- 
ment does  undoubtedly  give  the  right  of  appeal  to  parties 
aggrieved ;  but  it  by  no  means  follows  from  that  tbat  the 
party  appealing  must  state  in  his  notice  of  appeal  that  he  is 
aggrieved.  The  very  fact  of  his  appealing  is  a  declaration 
that  he  considers  himself  aggrieved;  and  if  upon  the  hearing 
of  the  appeal,  he  proves  himself  to  have  been  aggrieved,  that 
is  quite  sufficient;  because,  unless  he  adduces  that  proofs 
he  must  fail  in  his  appeal,  and  be  burdened  with  the  costs. 
Many  acts  of  parliament,  which  give  a  right  of  appeal, 
require  specifically  that  the  notice  of  appeal  shall  contain 
the  allegation  that  the  appellant  is  a  party  aggrieved  by  the 
act  of  which  he  complains.  Many  other  acts  of  parliament 
contain  no  such  requisition,  nor  does  the  one  in  question ; 
and  the  inference  arising  from  this  variation  is  very  strong, 
namely,  that  where  the  allegation  is  not  specified  in  the  act, 
it  was  not  the  intention  of  the  legislature  to  require  it. 

Lord  Tenterden,  C.  J.  The'  case  of  Rex  v.  Hie 
Justices  of  Essex  is  precisely  in  point  with  the  present  If) 
however,  the  decision  in  that  case  was  wrong,  it  ought  not 
to  be  persevered  in.  As  the  point  has  been  again  pressed 
upon  us,  we  will  take  time  to  reconsider  it. 

Cur,  adv.  ru A. 

(a)  7  D.  &  R.  658;  5  B.  &  C.  the  authority  of  55  Geo,  3,  c  68, 

431 ;  3  D.  &  R.  M.  C.  483 ;  where  s.  3,  must  state  that  the  appeUaat 

it  was  held  that  a  notice  of  appeal  is  '<  injweeT  or  '*  aggrieved^  par* 

l^an  inhabitant  of  a  parish  against  suing  the  language  of  s.  3,  the  af- 

an  order  for  stopping  up  an  an-  peal  clause,  4>r  the  party  will  hare 

necessary  public  footway,  under  no  locus  standi  in  curid. 
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Judgment  was  afterwards  delivered  by  ^  ^^^• 

Lord  TENTERDENy  C.  J.,  to  the  followiog  effect.     Wc     -j^^  ^^^^^ 

have  reconsidered  the  point  raised  in  the  former  case  of    ,      v* 

Justices  o$ 
Rex  V.  The  Justices  of  Essex^  and  in  the  present  case ;  and  'West  Riding 

upon  the  best  consideration  wc  have  been  aUe  to  apply  to  op  Yorkshire 

it,  we  are  nnanimoudy  of  opinion  that  the  decision  in  the 

former  case  was  right,  and  otight  not  to  be  over-ruled.     If 

the  question  had  been  now  agitated  for  the  first  time,  we 

aliould  have  come  to  the  same  determination.     We  think 

that  where  a  statute  gives  a  right  of  appeal  against  acts 

done  in  pursuance  of  that  statute,  to  parties  aggrieved  by 

such  acts,  the  notice  of  appeal  must  state  that  the  person 

appealing  is  a  party  aggrieved  by  the  act  of  which  he  com* 

plains.  The  appeal  in  this  case  is  given  to  parties  aggrieved; 

and  as  the  appellant  has  not  stated  in  bis  notice  diat  he  is  a 

party  aggrieved,  we  are  of  opinion  that  the  notice  is  bad. 

The  consequence  is  that  the  sessions  did  right  in  dismissing 

the  appeal,  and  that  this  rule  for  a  mandamus  to  them  to 

rehear  it  must  be  discharged. 

Rule  discharged  (a), 
(a)  See  Rex  t.  Cook^  ante  536. 


Maltby  and  another.  Assignees  of  Ellill,  a  Bankrupt, 

V,  Carstairs  and  others. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs  ^'p^u'^mV*^ 
as  assignees  of  the  estate  of  John  Ellill,  a  bankrupt,  to  for  which  C 
recover  the  sum  of  l,86l/.  35.  lOrf.  being  tlie  alleged  sur-  suret^s^bya 
plus  of  the  proceeds  of  certain  securities  placed  by  the  deed  to  which 
bankrupt,  Ellill,  before  his  bankruptcy,  in  the  hands  of  parties,  dis- 

Kemin^on  &  Co.  bankers,  beyond  their  claim  ;  and  which  charges  B.  and 

I        -  •fl«iii*i  -t't       ^•>  reserving 

surplus  has  been  received  by  the  defendants,  m  their  cha*  ),ii,  remedies 

racter  of  assignees  of  KensinsiOn  &   Co.,  who  became  ®g»J°*'  -D.;— 

°  ^  \  ^  such  reserva- 

bankrupts  in  the  year  1812.     The  declaration   consisted  tionisnotde- 

^  feated  by  a  sli- 

pnladon  that  the  bills  shall  be  delivered  up,  it  appearing  that  such  stipulation  was 

iotend«d  to  be  so  modified  as  to  give  lo  A,  the  benent  of  such  resailralion. 
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of  a  count  for  money  had  and  received^  with  the  other 
Ma^tbt      inoney  counts,  a  count  for  interest,  and  a  count  upon  an 
V.  account  stated.    The  defendants  pleaded  the  general  issue, 

with  a  notice  of  8et-o£f.  At  the  trial  before  Abbott,  C.  J. 
at  the  London  sittings  before  Michaelmas  term,  1822,8 
verdict  was  found  for  the  plainti£fs,  damages  l,86l/.  Ss.  lOd, 
subject  to  the  opinion  of  the  Court  upon  the  following 
case  : 

On  the  4th  September,  1809,  a  commission  of  bankrupt 
issued  against  John  Ellill,  late  of  London,  lead  merchant, 
who  was  duly  found  and  declared  a  bankrupt,  and  the 
plainti£fs  are  assignees  of  his  estate  and  effects  under  that 
commission:  and  on  the  23d  July,  1812,  a  commission  of 
bankrupt  issued  against  Kensington  and  Co.,  of  London, 
bankers,  who  were  duly  found  and  declared  bankropts,  and 
the  defendants  are  assignees  of  their  estate  and  effects 
under  that  commission. 

Ellill,  prior  and  up  to  the  period  of  his  bankruptcy,  kept 
a  banking  account  with  Kensington  &  Co.,  who  were  in  the 
habit  of  making  advances  of  money  to  him,  by  way  of  dis- 
count, and  otherwise.  As  a  general  collateral  security  to 
Kensington  and  Co.  for  any  debt  which  might  become  due 
from  Ellill  to  them,  either  in  respect  of  transactions  between 
them,  or  in  respect  of  any  bills  bearing  his  name,  of  which 
they  might  by  any  other  means  become  the  holders,  Ellill 
from  time  to  time  paid  to  them  various  bills  of  exchange ; 
and  also,  by  indentures  of  lease  and  release,  dated  26th  and 
27th  June,  1809,  and  made  between  Ellill  of  the  one  part, 
and  Kensington  and  Co.  of  the  other  part,  Ellili  conveyed 
certain  property  belonging  to  him  to  Kensington  and  Co., 
the  deeds  containing  all  proper  powers  of  sale. 

At  the  time  of  EllilCs  bankruptcy  there  was  a  cash 
balance  due  from  him  to  Kensington  &  Co.  to  the  amount 
of  3,574/.  l5.,  and  at  that  time,  besides  the  property  con- 
veyed by  the  deeds  of  26th  and  27th  June,  1809,  the  follow- 
ing bills  of  exchange,  which  had  been  deposited  with  them 
by  Ellill,  as  a  general  collateral  security,  remained  in  their 
hanjd9 ;  namely,  ten  bills,  drawn  by  Ellill  upon,  and  accepted 


Maltbt 

V. 


HILARY  TERM,  VllI  AND  IX  GEO.  IV.  651 

by,  Slade  and  Son,  amounting  to  7,957/.  9s.  5c/.,  and  one  bill,         I82a. 

drawn  by  Ellill  upon,  and  accepted  by,  George  Letois,  for 

943/.  75.;  but  none  of  these  bills  had  the  name  of  Easterly 

and  Co.  thereon..  Carstairs* 

Ellill  was  in  the  habit  of  accepting  bills  for  Easterly  and 
Co.'s  accommodation,  and  also  for  value,  and  at  the  time 
or  his  failure  was  under  acceptances  to  more  than  l60,00()/. 
for  accommodation.  Easterly  and  Co.  had  negotiated  these 
bills  to  a  considerable  amount ;  and  Atkinson  and  Mounts 
of  Broad  Street,  became  the  holders  of  18,200/.  of  these 
bills,  which  they,  before  the  bankruptcy  of  Ellill,  deposited 
with  their  bankers,  Kensington  &  Co.,  as  collateral  securi- 
ties for  their  own  notes  of  hand  discounted  by  Kensington 
and 'Cor 

All  demands  which  Kensington  and  Co.  had  against 
Ellillj  on  transactions  with  him,  were  satisfied  out  of  the 
proceeds  of  the  property  conveyed  by  the  deeds  of  26th 
and  27th  June,  1809,  which  property  was  sold  in  that  year, 
after  EllUfs  bankruptcy,  by  the  plainti£fs,  who  applied  to 
Kensington  and  C6,  for  their  consent  to  sell,  for  6,000/., 
which  consent  they  gave  on  condition  that  all  the  proceeds 
should  be  paid  to  them  on  Ellilfs  account ;  and  it  was  so 
agreed ;  and  they  accordingly  received  the  deposit,  and  the 
plaintiff,  Maltly,  afterwards,  on  the  l6th  April,  1812,  paid 
to  Kensington  and  Co.,  out  of  the  said  proceeds,  4,000/., 
which  overpaid  the  cash  balance  due  to  them  by  425/.  IO5. 

The  defendants  have  also,  since  the  bankruptcy  of 
Kensington  and  Co.,  that  is,  in  1814,  received  the  balance 
of  the  said  proceeds,  and  they  have  also  received  from  the 
parties,  upon  the  bill  accepted  by  Lewis,  a  further  sum  of 
282/.  ]5.  Id.  The  suitis  so  received  by  the  defendants, 
beyond  what  would  be  necessary  to  satisfy  the  cash  balance 
due  from  Ellill,  amount  to  I86I/.  3s.  lOd.,  the  sum  sought 
to  be  recovered  in  the  present  action ;  but  the  defendants 
insist  upon  a  right  to  retain  that  sum,  in  respect  of  a  de- 
mand upon  the  bills  of  exchange  deposited  by  Atkinson  and 
Mount,  exceeding  that  amount. 
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1828.  Prior  to  Ellill's  failure,  Kensington  and  Co.  were  the 

^^"""^^■^      bankers  of  Atkinson  and  Mount,  and  had  discounted  for 
Maltby 

V.  them  their  notes  of  hand,  receiving  from  them,  by  way  of 

VARSTAIB8,  collateral  security,  bills  of  exchange  to  a  very  large  amount, 
among  which  were  bills  to  the  amount  of  18|200/.,  drawn 
by  jMsterby  and  Co.  upon,  and  accepted  by,  EllilL 

Atkinson  and  Mount  failed,  and  at  the  time  of  Ellilf$ 
bankruptcy  Kensington  and  Co.  held  the  bills  accepted  by 
bim  for  18,200/.  as  a  collateral  security  for  Atkinson  and 
Mount's  account. 

After  EllilPs  bankruptcy,  Easterby  and  Co.  became  em- 
barrassed in  their  circumstances,  and  found  it  necessary  to 
make  an  arrangement  with  their  creditors,  among  whom 
were  Kensington  and  Co.  in  respect  of  the  bills  held  by 
them,  as  before  mentionled. 

The  arrangement  so  made  was  carried  into  effect  by  a 

deed,  dated  2dd  June,  1811,  to  which  the  plaintiffs  were 

*   parties  as  creditors  of.  Easterby  and  Co.^  and  likewise  Ken" 

sington  and  Co.  and  several  other  persons ;  an  abstract  of 

which  deed  accompanies  this  case  (a).    • 

Kensington  and  Co.  refused  to  execute  this  deed  upon 
the  application  of  Easterby  and  Co.  until  they  obtained,  on 
the  26th  March,  1812,  the  following  letter  from  EUilFs 
assignees  : — "  We  consent  to  your  executing  the  deed  of 
arrangement  of  Easterby  and  Co,  with  their  creditors,  with- 
out  prejudice  to  your  security  on  the  premises  late  belong- 
ing to  Ellill,  at  Bankside  ;" — upon  which  Kensington  and 
Co.  executed  the  deed.  After  the  execution  of  the  deed^ 
and  in  pursuance  thereof,  Kensington  and  Co.  gave  up 
the  bills  accepted  by  Ellill,  amouuting  to  18,200/.,  with 
various  others  amounting  to  47,288/.  2«.  \d.,  to  Easterby 
and  Co.,  and  received  from  the  trustees  under  the  deed  a 

(a)  This  abstract  is  of  enormous  the  same  transaction,  both  by  the 
length ;  and  as  the  deed,  so  far  as  reporter  in  the  statement  of  the 
it  bears  upon  this  case,  is  very  fully  case,  and  by  Lord  Eldon  in  de- 
set  out  in  the  case  of  £r  pca-te  livering  judgment,  it  is  deemed 
Carsiairs  (6),  which  arose  out  of  unnecessary  to  repeat  it  here. 

(6)  1  Back*s  Cases  in  Bankruptcy,  560, 
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receipt,  and  a  debenture,  stating  that  Kenmigtan  and  Co. 
were  holders  of  bills  drawn  by  Easterby  and  Co.  to  the 
amount  of  18,200/.,  on  which  they  had  advanced  money  to 
various  persons,  to  the  amount  of  22,S57L  lOs.  10(2.;  upd 
that  they  had  given  up  such  bilk  and  executed  the  deed  of 
arrangement,  whereupon  this  debenture  was  given  to  ttiem, 
to  secure  payment  of  the  said  sum  of  22,857/*  lOi.  lOd,  by 
dividends,  in  proportion  to  the  sum  of  47»268/.  2tf.  Id.,  the 
amount  of  the  bills  so  given  up,  until  the  same  should  be 
paid  out  of  the  trust  funds  provided  by  the  deed  of  arrange- 
ment. Upon  this  debenture  paymentsr  have  been  made  to 
the^  amount  of  4s.  in  the  pound  upon  the  said  sum  of 
47,288/.  2«.  \d. 

After  the  execution  of  the  deed  of  arrangement,  the  ac- 
counts between  Ellill's  estate  and  Easterby  and  Co.  were 
referred  to  arbitration,  and  an  award  was  made,  stating, 
among  other  things,  ''that  it  likewise  appears  that  EiHU  has 
accepted  for  Easterby  and  Co.  bills  to  the  amount  of 
166,886/.  2s.  3d.,  not  any  part  whereof  is  included  in  the 
before-mentioned  balance,  and  that  Easterby  and  Co.  must 
either  deliver  up  to  the  assignees  of  Ellill  all  the  said  bills, 
or  account  for  the  same." 

After  this  award,  the  plaintiffs  and  Easterby  and  Co. 
an'anged  th^  account,  and  upon  that  occasion  the  bills 
drawn  by  Easterby  and  Co.  upon  EllUl,  apiounting  to 
18,200/.,  were  delivered  up  by  Easterby  and  Co.  to  the 
plaintiffs,  and  the  account  8el:tled  accordingly;  and  such 
bills  have  ever  since  remained  in  the  plaintiffs'  hands. 

The  question  for  the  opinion^  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  the  said  surplus  of 
186l/.  3s.  lOd.  from  the  defendants.  If  the  Court  shall  be 
of  opinion  that  the  plaintiffs  are  so  entitled,  the  verdict  is 
to  stand  ;  otherwise,  a  nonsuit  is  ito  be  entered  (a). 
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18€8. 


Mitl/TVt 
V. 

Cabstairs. 


(a)  The  statement  of  the  point 
intended  to  be  argued,  as  set  out 
in  the  mai^n  of  the  paper  books 
was  this : — "  The  question  arises 


upon  bills  to  the  amount  of 
18,200/.,  accepted  by  EllUl  for 
the  accommodation  of  Easterby 
and  Co.,  and  which  were  in  the 
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.  F.  Pollock,  for  the  plaintiflfs.  The  question  in  this  case 
is^  first,  what  was  the  legal  operation  of  the  deed  of  arrange- 
ment originally  ?  and  secondly,  was  that  operatioa  in  any 
degree  Varied  by  the  letter  of  the  26th  March,  from  the 
plaintiffs  to  Ketisington  and  Co.  ?  First,  by  the  legal  ope- 
ration of  the  deed,  and  of  the  arrangement  made  in  pursu- 
ance of  it,  all  claims  of  Kensington  and  Co.  upon  Easterby 
and  Co.  were  satisfied.  The  debts  were  not  only  extiii- 
guished,  but  all  securities  given  in  respect  of  them  were 
delivered  up :  so  that  there  remained  no  claim  against 
either  the  makers  of  the  promissory  notes,  or  the  drawers 
of  the  bilb  of  exchange.  It  would  be  extremely  unjust  if 
this  were  not  so;  for  the  bills  and  notes  were  in  effect 
cancelled ;  the  account  was  settled ;  and  the  bills  were  de- 
livered over  to  the  plaintiffs  as  a  satisfaction  of  so  much  of 
their  claim.  One  main  object  of  the  deed  was  to  let  in 
JKensington  and  Co.  to  prove  in  respect  of  the  bills  for 
18,200/.  and  to  provide  for  the  extinguishment  of  that 
debt ;  and  the  legal  operation  of  it  was  an  absolute  release 
of  Easterly  and  Co.'s  debts*  Then  that  being  the  1^^ 
operation  of  the  deed  itself,  there  is,  secondly,  nothing  in 
the  letter  of  the  plaintiffs  to  Kenshigtofi  and  Co.  to  control 
or  vary  that  operation.  It  states  that  they  consent  to  Ken- 
sington  and  Co.'s  executing  the  deed,  without  prejudice  to 
their  security  on  the  premises  at  Bankside.  But  that 
security  must  have  been  given  for  a  purpose  consistent 
with  the  arrangement  contemplated  by  the  deed.     The 


hands  of  Kensington  and  Co.,  and 
by  them  given  up  to  Easlerby  and 
Co.,  and  by  Easterby  and  Co.  to 
the  plaintiffs.  It  will  be  contended 
on  the  part  of  the  plain tii!s,  that 
the  debt  due  from  Ellill,  the  bank- 
rupt, whose  assignees  they  are, 
having  been  paid,  the  defendants 
cannot  retain  the  surplus  they  have 
received ;  and  that  Kensington  ^nd 


Co.  bavlftg  given  up  the  said  bills 
to  the  amount  of  18,900/.  to  Easi' 
erhy  and  Co.,  whereby  £as(er6y 
and  Co.  were  enabled  to  settle 
accounts  with  ElHlTs  assignees,  as 
if  such  bills  had  been  paid  or  re- 
deemed, Kensington  and  Co.^s  as- 
signees cannot  now  claim  to  retain 
the  said  surplus,  in  part  satisfac- 
tion of  such  bills,  or  otherwise.** 
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case  of  Ex  parte  Carstairs(a)  cannot  in  any  degree  govern 
the  present.  The  question  there  arose  upon  Slade's  ac* 
ceptances,  and  was  very  different  from  the  question  now 
before  the  Court.  At  all  events,  the  doctrine  there  laid 
down^  with  respect  to  bills  of  exchange,  cannot  by  posst* 
bility  apply  to  the  legal  conveyance  of  a  real  estate. 
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Parke,  contri.  At  the  time  when  the  deed  was  executed^ 
Kensington  and  Co.  had  the  means  of  securing  the  payment 
of  their  debt  in  their  own  hands ; — can  it  then  be  supposed, 
that  by  executing  that  deed  they  intended  to  sacrifice  those 
means,  or  to  give  up  any  collateral  security  they  possessed  ? 
Surely  not.  If  so,  there  is  no  real  difference  between  their 
claim  in  respect  of  the  proceeds  of  the  Bankside  estate, 
and  their  claim  in  respect  of  Lewises  bill  and  Slade's  bill. 
The  question  here,  so  far  as  Lewises  bill  is  concerned,  is 
precisely  the  same  question  determined  by  Lord  Eldcn  m 
£r  parte  Carstairs.  The  propriety  of  that  determination 
18  not  denied ;  but  it  is  said  that  its  operation  does  not  ex^ 
tend  to  the  Bankside  estate,  but  at  most  to  Lewises  biD 
only.  There  is,  however,  no  real  ground  for  that  argu- 
ment. The  only  object  of  the  deed,  as  regarded  Kensington 
and  Co.,  was  to  release  the  estate  of  Easterby  and  Co. :  the 
bills  were  given  up  solely  with  that  view ;  and  the  claims 
of  the  parties,  in  respect  of  other  securities,  and  as  against 
other  persons,  were  expressly  reserved  to  them,  out  of  the 
operation  of  the  deed.  Lord  Eldon,  in  his  judgment  in 
Ex  parte  Carstairs  (a),  takes  precisely  this  view  of  the  case. 
He  says,  '*  the  mortgagees  of  Easterby  and  Co.  and  other 
persons,  being  creditors  of  Easterby  and  Co.,  release"  them 
and  the  Pullers.  ''  John  Ellill  being  a  bankrupt,  they  do 
not  release  him  or  his  estate :  whether  that  was  a  mistake  or 
not  I  cannot  tell.  They  release  them,  Easterby  and  Co.,  of 
and  from  all  the  debts,  sums  of  money,  and  demands,  what^ 
ever,  which  now  ^re  due  and  owing  to  them  the  said  crc^ 


(a)  1  Buck's  Cases  in  Bankruptcy,  560. 
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1898*        ditors,  from  the  said  firm  of  Easterby  and  Co.  They  do  re^ 
^^^^^'^      lease,  but  not  tlie  estate  of  Ellill,  or  the  Pulkrs,  of  mid  from 
9.  all  judgments^  lionds,  bills,  notes,  and  other  secvrities, 

GABSTAias.  mgde,  given,  or  entered  into,  for  securing  the  paynieBt  of 
the  s^d  debts,  Sic.  which  thej  might  be  entitled  to,  against 
the  firm  of  Easterby  and  Co.  or  against  the  PuUen;  sub- 
ject, and  without  prejudice,  nevertheless,  to  the  claims  and 
demands  of  the  said  creditors  respectively,  under  and  by 
virtue  of  the  trusts  and  provisions  hereinbefore  contained. 
Now  this  proviso  certainly  contains  very  general  words ; 
but  the  question  is,  looking  at  the  creditors,  whose  object 
was  the  payment  of  the  debts  of  Easterby  and  Co.,  and 
looking  at  the  whole  context  of  the  deed,  whether  the  bills 
that  related  to  the  partnership  of  Easterby  and  Co.  were  to 
be  discharged ;  and  whetlier  these  qualifying  words  would 
not  authorize  the  Court  to  say,  that  if  there  are  other  de- 
mands not  relating  to  the  partnership,  it  is  not  the  intent 
of  the  deed  that  they  should  be  discharged.'*  His  lordship 
afterwards  (a)  sums  up  the  case  in  these  words :  ''  The 
first  question  here  is,  are  these  bills  of  Slade  in  the  hands 
e£  the  Kensingtons  ?  Are  they  bills  for  debts  due  and  owing 
to  them  respectively  from  Easterby  and  Co.  ?  They  are 
not.  They  are  not  such  bills  as  are  described  in  the  former 
part  of  the  deed.  As  they  do  not  fall  within  even  the 
description  of  the  bills  that  were  to  be  delivered  up,  does 
not  the  question  come  to  this  ? — what  they  have  engaged, 
or  have  not  engaged,  to  deliver  up  by  executing  this  instru- 
ment ?  I  am  of  opinion  they  meant  to  discharge  all  debts 
due  on  account  of  this  partnership.  Have  they,  or  have 
they  not,  by  this  deed,  released  any  bills  of  exchange,  in 
respect  of  any  debts  due,  but  by  Easterby  and  Co.  i  I  think 
they  have  not.  To  put  it  in  another  way — If  they  did 
mean  to  discharge  any  other  debts,  it  must  be  by  some 
other  means,  and  not  by  any  of  the  clauses  or  provisions  of 
this  deed.  This  deed,  in  my  judgment,  meant  to  discharge 
the  debts  of  Easterby  and  Co.  in  reference  to  the  mining 

(a)  1  Buck,  599. 
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concern.  It  proceeds  upoQ  calculations  that  there  would 
be  sufficient  to  pay  every  body  who  had  any  demands  on 
the  mining  concern,  because  the  creditors^  seem  to  me  to 
have  had  the  caution  to  say, — should  you  mean  any  thing 
more  than  to  discharge  the  debts  of  the  mining  concerd^ 
we  beg  to  have  a  reservation  against  names  which  are  other 
names  than  those  of  Easterby  and  Co.,  as  acceptors,  in  our 
possession.  And  then  the  question  is,  was  it  not  compe* 
tent  for  them  to  make  that  bai^ain,  and  for  the  other  party 
to  accept  it  ?  My  opinion  is,  that  it  was  competent  for  the 
parties  to  make  the  bargain  they  have  entered  into,  and 
therefore  I  can  see  nothing  to  prevent  the  assignees  of  the 
Kensingtons  from  taking  the  benefit  of  those  acceptances  of 
Slade."  Those  observations,  and  the  general  principles 
upon  which  they  are  founded,  are  expressly  applicable  to 
the  present  case,  both  as  respects  Lewis's  acceptance,  and 
the  conveyance  of  the  Bankside  estate ;  and  must  decide 
the  present  question  in  favour  of  the  defendants.  The 
construction  there  put  upon  the  deed  is  the  very  construc- 
tion which  the  plaintiffs  themselves  have  put  upon  it,  for 
they  have  paid  Kensington  and  Go.  money  on  account  of 
the  very  demand^  which  they  now  contend  was  released  by 
the  deed.  By  that  act  they  gave  judgment  against  them- 
selves upon  this  question,  and  they  are  estopped  from 
using  the  only  arguments  upon  which  they  could  possibly 
rely. 
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F.  Pollock,  in  reply.  The  argument  last  urged,  with 
respect  to  the  payment  on  account  made  by  the  plaintiffs 
to  Kensington  and  Co.,  has  no  weight ;  because  that  war 
a  conditional  payment  only,  subject  to  the  question  of  the 
operation  of  the  deed,  and  the  extent  of  that  operation; 
Looking  at  the  deed  altogether^  it  seems  clear  that  the 
intention  of  all  parties  was,  to  extinguish  the  debt  from 
Easterby  and  Co.  to  Kensington  and  Co.^  and  that  the  deed' 
was  effectual  to  accomplish  that  object.  One  of  the  dausic^ 
of  the  deed,  as  pointed  out  by  Lord  Eldon  in  his  judgment 
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in  Ex  parte  Contain  (a),  seems  quite  decisive  of  the  point; 
for  it  is,  ^  diat  the  several  provisions  so  proposed  to  he 
made,  are  respectively  intended  to  be,  and  shall  be  accepted 
and  taken, — ^by  whom  i  By  the  several  and  respective  cre- 
ditors of  the  said  co-partnership,  in  full  satisfaction  and 
discharge,*-of  what  i  Of  their  respective  debts  and  de- 
mands, as  well  against  Easterby  and  Co.  and  the  Pullen, 
or  against  the  estate  of  the  said  John  EllUl,  or  against  the 
said  Messrs.  Atkinson  and  Mount,  respectively." 

Cur^  adv.  vuU. 

Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J.,  who,  after  shortly  recapitu- 
lating the  facts  of  the  case,  thus  proceeded.  The  question 
for  our  opinion  was,  whether  the  plaintiffs  were  entitled  to 
recover  the  surplus  of  1861/.  3s.  lOd.  from  the  defendants. 
The  plaintiffs'  claim  to  recover  is  founded  upon  the  sup- 
posed effect  of  the  deed  of  arrangement' executed  for  the 
payment  of  the  debts  of  Easterby  and  Co.  It  appears  that 
Kensington  and  Co.  refused  to  execute  that  deed  until  they 
received  from  the  plaintiffs  a  written  assurance,  that  by  so 
doing  they  should  not  prejudice  their  security  on  the  pre- 
mises lately  belonging  to  the  bankrupt  Ellill,  at  Bankside. 
The  greater  part  of  the  money  now  claimed  by  the  plain- 
tiffs was  the  produce  of  that  security.  It  was  contended, 
on  their  part,  that  this  assurance  was  intended  only  to  relate 
to  the  claim  on  these  premises  as  a  security  for  the  cash 
balance  due  to  Kensington  and  Co.  from  Eltill:  but  we 
think  it  is  impossible  to  understand  it  in  this  narrow  view, 
because  the  deed  has  not  the  slightest  connection  with  or 
relation  to  that  fact.  If,  therefore,  the  execution  of  this 
deed  shall  have  the  effect  which  the  plaintiffs  now  contend 
for>  Kensington  and  Co.  and  the  defendants,  who  represent 
them,  may  have  great  reason  to  complain  that  they  have 
beenxieluded.  Still,  if  this  be  the  legal  operation  of  the 
deed,  we,  as  a  Court  of  law,  are  bound  to  give  that  effect 

(n)  1  Buck,  591. 
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to  it.  We  are  of  opinion,  however,  that  the  deed  has  not 
that  effect.  It  is  material  to  consider  what  the  situation 
of  Kensington  and  Co.  on  the  one  hand,  apd  of  the  plaia* 
liffs  on  the  other,  was,  before  the  execution  of  the  deed. 
Now,  Kensington  and  Co.  were  the  holders  of  bills  of  etr 
«hH[geto«i4mM>iint  exceeding  18,000/.,  drawn  by  Easterby 
and  Co.,  and  accepted  by  ElUll,  and  which  had  been  depo* 
sited  with  them  by  Atkinson  and  Mount,  as  secwity  tor 
noney  advanced.  They  had,  therefore,  a  right  to  prove 
those  bills  against  the  estate  of  EUUl  under  his  commis- 
sion. They  were  also  the  legal  proprietors  of  the  lease 
of  the  premises  at  Bankside,  which  had  been  conveyed 
to  them  by  Ellill,  with  a  power  of  sale ;  find  they  were 
holders  of  certain  bills  of  exchange  accepted  by  Slade^ 
and  of  one  bill  of  exchange  accepted  by  Lewis*  The 
Bankside  premises  had  been  conveyed,  and  the  bills  o{ 
exchange  had  been  deposited,  by  Ellill,  as  a  security 
not  only  for  the«cash  balance  that  might  be  due  from. 
ElUli,  but  aho  for  the  payment  of  any  bills  of  exchange, 
bearing  his  name  of  which  Kensington  and  Co.  might  by 
any  other  means  become  the  holders.  The  bills  to  the 
iunount  of  18,000/.  were  of  this  description.  The  Bank- 
side  premises  and  the  bills  accepted  by  Slade  and  Lewis, 
were  placed  in  the  hands  of  Kensington  and  Co.  as  a  security : 
but  it  does  not  appear  of  what  precise  value  those  secjurities 
might  be.  If  the  value  of  the  whole,  above  the  amount  of 
EllilCs  cash  balance,  be  taken  at  5,000/.  or  6,000/.,  at 
which  it  will  probably  be  not  under-rated,  that  would  leave 
them  entitled  to  prove,  on  the  narrowest  and.  strictest  view, 
for  12,000/.  or  13,000/.  It  must,  therefore,  have  been 
desirable  to  those  who  had  the  management  K)f  Ellilfs 
affairs,  and  an  interest  in  his  funds,  to  relieve  his  estate, 
from  the  proof  on  these  bills;  and  this  sufficiently  accounts 
for  the  desire  manifested  by  the  plaintiffs  that  Kensington 
and  Co.  should  execute  the  deed  in  question.  By  executing 
it,  they  really  consented  to  give  up,  and  did,  in  fact,  give  up 
the  bills  for  18,000/.    The  estate  was  thereby  absolutely 
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1898.        relieved  from  that  proof,  and  KensingtoH  and  Co.  took  the 
^JP^***^      chance  of  the  produce  of  the  estate  of  Easterby  and  Co. 
9.  under  the  deed,  in  the  place  of  their  right  to  a  dividend 

CABgTAiBS.  under  EUilPs  commission.  The  bills,  to  the  ateiount  of 
18,000/.  had  been  accepted  by  Ellill  for  the  acobmmoda- 
tion  of  Eanterby  and  Co.  There  were  various  complicated 
dealings  between  those  parties,  and  when  the  deed  was 
made^  it  was  nnknown  in- whose  favour  the  balance  would 
be  ultimately  found  to  be.  The  deed  coi^tains  a  ^provision 
for  paying  to  the  assignees  of  EliiU  a  dividend  ont  of  the 
firit  portion  of  the  fund,  oii  the  money  that  "was  then 
actually  received  by  Kensington  and  Co.,  and  the  odier 
persons  therein  mimed,  out  of  the  estatb  of  EIHU;  and  a 
provision  for  a  payment  to  be  made  out  of  the  second  or 
collateral  fund  of  18^6001.  of  the  balance  that  might  ultf- 
ihiatelybe  found  due  to  ElliU*s  estate.  The  deed  is  of 
»  itself  of  very  unusual  length,  and  very  muhifarioils.    There 

is  an  abstract  of  it  sufficient  for  the  purpoiea  of  this  cause 
in  Mr*  Bitisk's  report  of  the  case.  Ex  parte  CanhAt, 
before  my  Lord  Eldon  (a),  and  I  do  not  think  it^iteccssary 
to  repeat  the  detail  of  its  provisions.  It  is  clear  that  the 
great  and  primary  obje#  was  the  payment  of  th^  d^bts  of 
Easterby  and  Co.,  and  the  relieving  them  from  the  pressure  of 
the  creditors.  It  is  not  clear  that  the  execution  of  this 
instrument  referred  to  any  claim  which  did  not  furnish  a 
direct  chaise  against  them.  There  were  m»iy  biUs  of  ex* 
diange  outstanding,  which  did  furnish  such  a  charge  against 
diem,  and  also  against  some  other  persons,  and  Messrs. 
\  Puller,  who  had  put  their  names  to  bills  which  hinl  beeu 

sent  abroad  for  the  debts,  or  on  account  oi  Easierhy  ahd  Co. 
These  two  gentlemen,  Messrs.  Puller,  were  to  tnke  a  part 
in  the  whole  arrangement,  both  in  the  sale  and  the  purchase; 
atid  accordingly  their  names  are  mentioned  in  the  dabse  of 
release  by  the  creditors  of  Easterby  and  Co.,  although  neither 
jitkinson  and  Mount,  nor  the  estate  of  Ellill,  are  mentioned 
in  that  clause.  They  are  mentioned  in  some  of  the  recitals, 

(!a)  i  Back,  660. 
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but  not  in  that  clause ;  and,  as  it  was  said  by  Lord  Eldon,        ^3^3 
in  whose  judgment  we  entirely  concur,  it  will  not  be  found, 
on  an  attentive  perusal  of  the  deed,  tiiat  any  bills  of  ex- 
irfaange  are  stated  as  intended  to  be  given  up,  except  those    Carstair^/ 
which  constituted  the  debts  due  and  owing  by  Easterly 
and  Co.»  of  which  description  were  the  bills  for  18,000/. 
Nothing  is  said  of  any  bills  of  the  description  of  those 
accepted  by  Stade  and  Letois.    There  is  nothing  express  to 
prevent  the  holders  of  such  bills  from  availing  themselves  of 
Aem,  although  by  so  doing  a  remote  and  circuitous  charge 
might  eventually  arise  against  Easterby  8c  Co.    Slade*s  biils 
were  the.  subject  of  tlie  case  before  Lord  Eldon.    They 
are  not  distinguishable  from  Lewis's  bill,  mentioned  in  the 
present  case;  -and  his  lordship's  judgment  is,  therefore,  a 
direct  authority  in  favour  of  the  defendants  as  to  that  part  of 
the  case*    In  principle,  also,  it  is  an  authority  in  their 
favour  on  the  other  parts  of  the  case ;  for  if  the  collateral 
security  of  a  bill  of  exchange  was  not  lost  by  the  operation 
of  the  deed,  and  by  the  giving^  up  of  other  bills,  for  the  pay- 
ment of  which  it  was  a  security,  neither  would  this  other 
security  be  lost  by  the  operation  of  the  deed.    There  can 
be  no  difference  in  principle  between  the  one  and  the  other. 
It  may  not  be  unreasonable  to  presume  that  many  of  the 
creditors  of  Easterby  and  Co.,  who  were  willing  to  give  up 
bills  of  exchange,  and  to  release  them>  if  they  were  allowed 
to  retain  their  collateral  securities^  would  have  refused  to 
do  so  if  they  had  not  been  allowed  to  retain  such  securities. 
Any  attempt  to  deal  with  such  securities  would  probably 
have  been  found  impracticable,  and  would  have  defeated 
the  whole  scheme  of  arrangement,  which  the  parties  most 
probably  were  sanguine  enough  to  think  likely  to  provide  a 
fund  sufficient  in  the  end  to  meet  all  demands,  present  and 
contingent.    The  assignees  of  Ellill  may  well  be  supposed 
to  have  been  content  with  the  chance  of  reimbursement  of 
such  sum  as  Kensington  and  Co.  might  obtain,  by  reason  of 
their  collateral  securities,  out  of  the  secondary  fund,  on  the 
final  settlement  of  the  accounts  between  them  and  Easterby 
and  Co. ;  and  to  have  preferred  an  arrangement  which  left  in. 
VOL.  I.  00 
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the  bands  of  Kensington  and  Co.  the  collateral  securitieB 
only,  to  the  then  existing  state  of  things  which  gave  them 
not  only  those  collateral  securities,  but  also  the  right  of 
proof  and  dividend  for  a  further  sum.  For  these  reasons  we 
are  of  opinion  that  the  plaintiflfs  are  not  entitled  to  recoTer, 
and,  therefore,  that  judgment  of  nonsuit  must  be  entered. 

Judgment  of  nonsuit  (a). 


(a)  In  general,  a  creditor  who 
by  any  contract  which  can  be  en- 
forced against  him  (Mann.  N.  P. 
Digest,  AuttmpsUy  pi.  1;  Surety^ 
pi.  1 ;  Variance^  pi.  42,)  at  law  or 
in  equity,  gives  time  to  his  debtor, 
discharges  the  surety;  for  if,  not^ 
withstanding  such  contract,  it  were 
competent  to  tiie  creditor  to  sae 
the  surety,  the  latter  would  im- 
mediately have  his  remedy  over 
against  the  debtor;  this  would  be  in 


fraud  of  the  contract  of  foibeanmoe^ 
which  the  creditor  would  thereby 
indirectly  defeat;  but  where  the 
debtor  assent^  to  the  resenratiOD  of 
the  right  to  resort  to  the  sure^,  he 
cannot  complain :  he  has  not  ob- 
tained an  absolute  discharge,  for 
which  he  never  contracted.  And 
see  Boukhee  y.  &icM^  18  Ves.  21; 
Bunk  of  Ireland  t.  Bere^M,  5 
Dow,  234. 


After  iudg- 
ment  by  de- 
fault and  writ 
of  inquiry  ex- 
ecuted, the 
defendant 
cannot  enter  a 
suggestion  un- 
der the  Mid- 
dlesex County 
Court  Act,  23 
Geo.  2,  c.  33, 
td  deprive  the 
plaintiff  of 
costs. 


Strutton  v.  Whitwell. 

JLHE  plaintiff  had  brought  an  action  of  assumpsit  against 
the  defendant,  in  which  the  latter  had  suffered  Judgment  to 
go  by  default,  and  upon  the  execution  of  the  writ  of 
inquiry  the  jury  assessed  the  damages  under  forty  shillings. 

Hill  moved  for  a  rule  nisi  for  entering  a  suggestion  on 
the  roll  pursuant  to  the  Middlesex  County  Court  Act, 
23  Geo.  2,  c.  33,  s.  19  (b),  to  deprive  the  plaintiff*  of  costs. 
It  has  undoubtedly  been  held  in  one  case  of  Harris  v. 
Lloyd  (c),  that  the  defendant  is  not  entitled  to  the  benefit 


(6)  Which  enacts  that  in  any 
actions  of  debt  or  assumpsit  brought 
in  any  of  the  superior  courts  against 
a  defendant  residing  in  Middlesex, 
and  liable  to  be  sued  in  the  county 
courts,  where  the  jury  vpon  the 
trial  ef  tuck  catue  shall  find  da- 
mages for  the  plaintiff  under  forty 


shillings,  unless  the  judge  shall 
certify,  &c.,  no  costs  shall  be 
awarded  to  the  plaintiff,  &c. 

(c)  4  M.  &  S.  171.  It  should 
seem  that  if  this  act,  like  the  Lon- 
don Court  of  Requests  Act,  39  & 
40  Geo,  3,  c.  104,  s.  IS,  contained 
the  additional  words,  or  otkertckef 
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of  this  act  after  judgment  bj  default  and  writ  of  inquiry^ 
but  only  where  there  has  been  a  trial ;  but  it  is  submitted 
that  the  point  is  deserving  of  further  consideration.  In  Stbottoit 
Barney  v.  Tubb  (a),  it  was  decided  that  the  Soutbwark  Court  Whitwbll. 
of  Requests  Act^  2^  Geo.  2,  c.47>  could  not  be  pleaded  to 
an  action  brought  in  a  superior  court ;  but  that  the  proper 
mode  forlme  defendant  to  avail  himself  of  it,  was  by  enter- 
ing a  suggestion  on  the  record,  after  verdict,  or  the  execution 
of  a  writ  of  inquiry.  Now  the  words  of  that  act  are,  **  that 
if  in  any  action,  8cc.  for  recovery  of  any  debt  sued  against  any 
person  (within  the  jurisdiction)  in  any  of  the  king's  courts, 
&c.,  it  shall  appear  to  the  judge  or  judges  of  the  court  where 
such  action  shall  be  sued,  that  the  debt  to  be  recovered  by  the 
plaintiff  does  not  amount  to  forty  shillingSi  and  the  defendant 
shall  duly  prove  by  sufficient  testimony,^'  that  he  is  liable  to 
the.jurisdiction  of  the  inferior  court,  the  plaintiff  shall  pay 
costs  to  the  defendant ;  words  which  seem  as  strongly  to 
allude  to  a  verdict  after  trial  as  the  words,  where  the  jury 
upon  the  trial  of  such  cause  shall  Jind,  8u;.  in  the  Middlesex 
County  Court  Act ;  neither  of  them  being  followed  by  the 
qualifying  words,  or  otherwise,  upon  which  the  distinction 
has  in  some  cases  been  held  to  turn  {b).  The  two  cases 
appear  somewhat  at  variance,  and  therefore  the  question 
seems  to  require  further  consideration. 


Lord  Tenterden,  C.J. — I  think  we  ought  to  act  upon 
the  authority  of  the  case  of  Harris  v.  Idoyd  (c),  and  grant  no 
rule  in  this  case.     It  was  there  decided  by  this  Court,  that 


it  woald  extend  to  a  verdict  on  a 
writ  of  inquiry.  That  act  provides 
that  if  any  action  be  commenced 
out  of  that  court  for  any  debt  not 
exceeding  bl.y  against  any  person, 
(within  the  jurisdiction,)  the  plain- 
tiff shall  not,  hy  reason  rfa  verdict 
for  him,  or  otherwiae,  be  entitled  to 
costs;  upon  which  it  has  been  held, 
that  after  judgment  by  default,  and 
dsunages  assessed  upon  a  writ  of 


inquiry,  the  defendant  may  come 
into  court  and  move  to  stay  pro* 
ceeding^  on  payment  of  the  da- 
mages without  costs.     Dunster  v. 
IXiy,  8  East,  239;  and  see  Corn- 
forth  ▼.  Lawcock,  ante  391,  323, 
n.  and  cases  there  collected. 
(a)  2  H.  Bl.  351,     • 
(6)  jifUe,  569,  note  (b). 
(c)  4  M.  &  S.  171.    And  see 
post,  566.  • 
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ises.        8  suggestion  cannot  be  entered  under  this  act  of  parliament. 


in  order  to  entitle  the  defendant  to  double  costs,  after 
^  u  ^  judgment  by  default  and  writ  of  inquiry,  but  only  where 
.  Whitwell.  there  has  been  a  trial.  I  am  of  opinion  that  that  was  a  right 
decision;  and  I  consider  it  much  better  to  act  upon  it  in  the 
£rst  instance,  than  by  granting  a  rule  to  shew  cause,  to 
oinsettle  the  question. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Anstee  v.  Liley. 

Under  the  St.  ASSUMPSIT  for  the  use  and  occupation  of  a  stable,  for 
A  loan  s  Court  ,  _. 

of  Requests      goods  sold  and  delivered,  and  on  the  money  counts.     Plea, 

^  38*  d^^^d-'  ^^'^  assumpsit.  At  the  trial  before  Lord  Tenterden,  C.  J., 
ant  must  plead  at  Guildhall,  at  the  adjourned  sittings  after  last  Trinity 
tTthbThe^^  Term  (a),  the  plaintiff  obtained  a  verdict  for  1/.  Is.  on  the 
liberty;  and  if  count  for  goods  sold  and  delivered,  but  failed  to  establish 
so  he  will  not  any  further  claim.    In  the  following  term  the  defendant  ob- 

be  allowed       tained  a  rule  callinfir  upon  the  plaintiff  *'  to  shew  cause  why 

to  enter  a  sug-  •         < 

^stion  to        a  suggestion  should  not  be  entered  upon  the  record,  that  at 

Dhunt^ff  of^his  ^^^  ^^"*®  ^^  ^^^  commencement  of  this  action  the  defendant 
costs  where  was  liable  to  be  summoned  to  the  Court  of  Requests  for 
under  40s,        ^^^  borough  of  St.  Alban's,  in  the  county  of  Hertford,  and 

the  liberty  thereof,  for  the  sum  found  by  the  jury  for  the 
plaintiff  on  the  trial  of  this  cause,  pursuant  to  the  statute  of 
the  ^5th  year  of  king  Geo.  2,  c.  38,  the  said  sum  not 
having  been  so  found  for  or  in  respect  of  any  debt  for  rent 
upon  any  lease  of  lands  or  tenements,  or  any  other  real 
contract,  or  for  or  in  respect  of  any  debt  arising  by  reason 
of  any  cause  concerning  testament  or  matrimony ;  and  why 
the  verdict  should  not  be  entered  up  for  the  plaintiff  for  the 
said  sum  alone  without  costs."  This  rule  was  obtained 
upon  the  affidavit  of  the  defendant's  attorney,  stating  that 
at  the  trial  a  verdict  had  been  found  for  the  plaintiff  for  the 
sum  of  iZ.  is.  only  for  goods  sold  and  money  lent.     By  25 

(a)  Counl^l  for  the  plaintiff,  ChUty;  for  the  defendant,  Gumey  and 
Btithy, 
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Geo.  %  c.  58,  it  is  enacted,  '*  that  if  in  any  action  of  debt,        1838. 
or  action  on  the  case  upon  an  assumpsit  for  recovery  of  any 
debt,  to  be  sued  and  prosecuted  against  any  person  or  per-  v. 

sons  aforesaid,  in  any  of  the  king's  courts  at  Westminster  .^^ley. 
or  elsewhere,  out  of  the  said  Court  of  Requests,  tli^ 
plaintiff  shall  declare  for  any  sum  of  money  Hot  amounting 
to  the  sum-  of  405.,  the  defendant  may  plead  generaliy,  in 
lieu  of  such  action,  that  at  the  time  of  commencing  such 
action  the  defendant  was  inhabitant  and  resident  within  the 
said  borough  of  St.  Alban's,  or  the  said  liberty  of  St.  Alban'S| 
or  any  part  thereof,  and  was  liable  to  be  warned  or  sum- 
moned before  the  said  Court  of  Requests,  without  pleading 
any  other  matter  specially.  And  in  case  the  plaintiff  in  any 
such  action  shall  declare  for  the  sum  of  405.,  or  any  sum  of 
money  not  exceeding  405.,  the  defendant  may  plead  gene^ 
rally,  over  and  above  such  matters  as  aforesaid,  that  the  de- 
fendant was  not  at  the  time  of  commencing  such  actioq 
indebted  to  the  plaintiff  in  any  sum  or  sums  of  money 
amounting  to  the  sum  of  405.  without  pleading  any  other 
matter  specially ;  whereto  the  plaintiff  shall  or  may  reply 
generally,  and  deny  the  matters  pleaded  as  aforesaid;  and 
if  the  plaintiff  be  nonsuited  or  discontinue  his  action,  or 
verdict  pass  against  him,  or  judgment  be  given  on  demurrer, 
the  defendant  shall  have  full  costs ;  provided  always,  that  '^ 
it  shall  and  may  be  lawful  to  and  for  the  said  plaintiff  in 
such  action  afterwards  to  prosecute  the  said  defendant  for 
the  recovery  of  his  or  her  said  debt  in  the  said  Court  of 
Requests,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  notwithstanding." 

Chitty  now  shewed  cause.  Where  the  debt  is  laid  in 
the  declaration  under  405.,  a  defendant  who  wishes  to  avail 
himself  of  25  Geo,  2,  c.  38,  is  simply  to  plead  his  residence 
and  liability.  If  the  debt  is  stated  at  above  405.  the  de- 
fendant must  also  plead  that  the  debt  is  under  405.  When 
an  act  says  that  no  action  ^hall  be  brought,  it  need  not 
perhaps  be  put  upon  the  record ;  but  the  objettion  should 
be  taken  at  the  trial.     Here,  however,  at  the  trial,  the  de- 
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fendant  relied  only  on  the  statute  of  Elizabeth  {a).  In 
Taylor  v.  Blair  (6),  the  Court  held,  with  reference  to  die 
Westminster  Court  of  Requests  Act,  that  if  the  defendant 
omitted  to  plead  his  exemption,  a  suggestion  could  not  be 
entered  on  the  record,  nor  could  the  proceedings  be  stayed. 
It  is  fair  and  just  that  he  should  put  this  on  the  record,  and 
not  take  the  party  by  surprise:  Harris  v.  Lloyd {c).  ^  Toy* 
lor  V.  Blair  18  confirmed  by  Parker  ▼.  Elding  (d),  in  which 
case  it  was  held,  that  where  Uhe  statute  gives  the  plea,  it 
seems  to  require  that  the  matter  shall  be  put  on  the  record. 


Gumey  and  Busby,  contrs^.  All  the  parties  resided 
within  the  jurisdiction  of  the  liberty  of  St.  Alban's.  The 
defendant  may  come  at  any  time  before  judgment,  and  shew 
that  the  plaintiff  has  disobeyed  the  law.  In  Te^hr  ▼• 
Blair  (e)  Lord  Kenyan  says,  perhaps  the  defendant  OEUgfat 
have  availed  himself  of  the  objection  at  the  trial.  Here 
the  defendant  was  not  aware  of  the  act  at  the  time  of  the 
^^  (f)'    'I'be  plaintiff  is  not  in  a  worse  state  than  if  the 


(a)  4S  EUz,  cap.6. 

lb)  3  T.  R.  452. 

(r)  4  M.  &  S.  171 ;  ante,  562, 3. 

Id)  1  East,  353. 

(c)  3  T.  R.  452 ;  ante,  565. 

(f)  The  defendant  was  not  ig- 
nonant  of  thefoct  of  the  residence 
within  the  liberty,  and  his  igno- 
rance of  the  statute,  which  is  de- 
clared (sect.  24)  to  be  a  public 
act,  would  not  avail  him;  for  igruh 
rantia  legis  neminem  excutat,  BU- 
hie  V.  Lumley,  2  East,  471;  WU- 
liams  V.  Bartholomew,  1  B.  &  P. 
322 ;  Stevens  v.  Lynch,  12  East, 
38;  East  India  Company  v.  Trit- 
ton,  5  D.  &  R.  214,  3  B.  &  C. 
280,  290.  This  rule  is  borrowed 
from  the  civil  law,  (D.  lib.  22, 
tit.  6,)  without,  however,  adopting 
with  it  those  equitable  modifica- 
tions by  which  the  rule  was  origi- 
nally accompanied,  some  of  which 


it  may  be  proper  to  state.  "  Juris 
ignorantia  non  prodest  adqoirere 
volentibus,  suum  vero  petentibos 
non  nocet,**  D.  22,  6, 7;  or,  as  it 
is  expressed  by  the  conmientators, 
''Juris  error,  nbi  de  danmo  evi- 
tando  agitur,  non  nocet:  abi  de 
lucro  captando,  nocet :  error  fiicti 
neutro  casu  nocet."  ''  Minoribos 
25  annis  jus  ignorare  pemussom 
est:  quod  et  in  foeminis  in  quibus- 
dam  causis  propter  sexus  infinni- 
tatem  dicitur;  et  ideo,  sicuhi  non 
est  delictum,  sed  juris  ignorantia, 
non  Iseduntur  :^  D.  28,  6,  9.  And 
see  Pothier,  Trait^  de  TAction, 
Condictio  indebiti,  part.  2,  sect.  2, 
art.  3.  In  Vet7ion*s  case,  Mich. 
SO  Hen.  7,  €o,  2,  pi.  4,  the  defend- 
ants justified  taking  away  the  plain- 
tiff's wife,  on  the  ground  that  they 
were  accompanying  her  to  West- 
minster, to  sue  for  a  divorce  in  ease 
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objection  had  been  taken  at  the  trial.     [Lord  Tenierden,        1828. 
C.  J.  Here  you  apply  for  a  suggestion,  not  for  a  nonsuit.] 
In  Shaddick  v.  Bennett  (a)  it  was  held,  that  the  sum  reco-  9. 

vered  is  to  be  considered  the  debt  for  which  the  action  is  Lilst. 
brought.  That  was  a  case  upon  the  London  Court  of 
Requests  Act  (6).  But  the  Lord  Chief  Justice  there  says, 
'^  the  language  of  the  statutes,  from  which  these  Courts  of 
Requests  derive  jurisdiction,  certainly  varies,  but  they  have 
all  one  common  object,  and  should,  therefore,  all  receive 
a  similar  construction"  (c). 

LordTENTERDBN,  C.  J. — ^This  is  an  application  to  enter 
a  suggestion  under  £5  Geo.  2,  c.  38.  Taylor  v.  Blair 
seems  to  be  precisely  in  point.  There  the  words  are  as 
absolute  as  the  present.  They  are  precisely  the  same  in 
both  respects.  If  we  were  to  over-rule  that  case,  our  own 
decisions  might  in  like  manner  be  over-ruled  by  our  suc- 
cessors. You  chuse  to  resist  the  action,  and  ought  to 
pay  the  costs. 

The  other  Judges  concurred. 

Rule  discharged. 

of  her  conscience.  It  was  objected  9  Co.  Rep.  4;   Doctor  and  Stu-      « 

Co  the  plea,  that  the  defendants  dent,  book  2,  cap.  46,  47;  Ekk- 

ought  to  have  taken  her  to  the  horn  v.  Le  Maitre^  2  Wils.  368. 

ordinary  or  the  metropolitan ;  hot         (a)  7  D.  &  R.  239;  4  B.  &*C. 

the  plea  was  held  good,  ^^for  per-  769. 

hapi  they  hid  not  hiowledge  of  the         (b)  39  &  '40  Geo.  3,  cap.  104, 

law  as  to  where  the  divorce  should  sect.  IS. 

be  sued."  And  see  Man$er*5  case,  (c)  7  D.  &  R.  332. 


Bradley  v.  Gompertz. 

jTHIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause  sham  bail  in 

why  the  writ  of  fi.  fa,  and  execution  thereon  should  not  be  e»Torroay  ^ 
•^    ,  ...  •  .  .      treated  as  a 

set  aside  for  irregularity,  with  costs,  the  alleged  irregularity  nullity,  and 

being  that  execution  was  sued  out  upon  the  judgment,  f^'^"^°°  ™^^ 
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after  the  allowance  of  a  writ  of  error,  under  which  bail  in 
^rror  had  been  pot  in,  which  had  not  been  excepted  to. 

jR.  V.  Richards  shewed  cause,  upon  an  affidavit,  stating 
that  the  bail  were  hired ;  that  they  were  men  in  the .  em- 
ployment of  the  tipstaff;  that  they  had  received  money,  the 
one  5s.  and  the  other  45.  6(f.,  for  becoming  bail ;  that  otk 
of  them  had  recently  before  been  discharged  under  the 
Insolvent  Act, .  and  that  the  other  had  been  .bail  fifteea 
times  in  the  present,  and  five  times  in  the  last  term :  and 
contended  that,  under  such  circumstances,  the  plaintiff  was 
•entitled  to  treat  the  bail  as  a  nullity,  and  to  sue  out  execu- 
tion. He .  cited  Ward  v.  Levi  (a)  as  a  decision  of  this 
Court  expressly  in  his  favour,  and  one  which  had  been  con- 
firmed and  acted  upon .  by  the  Court  of  Common  Pleas  m 
the  case  of  Browne  y.  Brown  (Jb). 

W.  Clarkson,  contrd.  The  facts  stated  on  the  other  side 
may  be  true,  but  the  defendant  has  had  no  opportunity  of 
answering  them.  Assuming  that  they  are  true^%hen,  ac- 
cording to  the  authorities  cited,  it  must  be  admitted  that 
the  bail  would  not  operate  as  a  stay  of  execution.    But  the 


(a)  2  D.  &R.  421;  1  B.  &  C. 
268.  There,  hired  bail,  who  were 
insolvent,  of  whom  notice  had  been 
given,  and  to  whom  no  exception 
was  entered,  became  bail  in  error. 
The  plaintiff,  treating  the  writ  of 
error  and  the  bail  as  a  nullity,  en- 
tered up  judgment,  and  took  out 
execution.  It  was  held  that  the 
execution  was  regular;  and  this 
Court  discharged  a  rule  for  setting 
it  aside,  with  costs. 

And  see  Crum  v.  KUchen,  H.  T. 
1820,  2  D.  &  R.  421,  n.,  where, 
upon  a  similar  motion.  Bat/ley,  J. 
observed,  that  upon  mesne  process 
the  plaJYitifT  had  the  security  of 
tlie  sheriff  or  the  bail-bond,  but  in 
error  he  had  no  security  but  the 


bail,  who  were  answerable,  not  for 
the  person  of  the  defendant,  but 
the  actual  payment  of  the  debt; 
and  he  declared  that  as  no  error 
was  suggested  on  the  record,  such 
bail  being  put  in  to  a  writ  of  error 
was  a  gross  fraud  upon  the  Court 
and  its  suitors;  and  though  the 
rule  did  not  ask  for  costs,  yet,  to 
mark  the  sense  which  the  Court 
entertained  of  such  disgraceful 
practices,  the  rule  should  be  dis- 
charged with  costs. 

(6)  4  Bingh.  68,  where  the  Court 
of  Common  Pleas  held,  that  if 
hired  bail  be  put  in  on  a  writ  of 
error,  the  plaintiff  may  issue  ex- 
ecution. 
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plaintiff  has  no  right  to  take  the  remedy  into  his  own  hands> 
and  to  treat  the  bail  as  a  nullity.    He  ought  to  have  served 
the  plaintiff  with  a  rule  for  better  bail^  or  to  have  applied 
.to  the.  Court  for  leave  to  sue  out  execution,  upon  an  affi- 
.davit  suggesting  the  facts,  which  the  defendant  would  then 
have  had  an  opportunity  of  answering.     This  view  of  the 
Subject  has  recently  been  taken  by  Bayley,  J.  on  a  similar 
application^  made  before  him  at  chambers,  and  in  which 
that  learned  judge,  under  circumstances  very  like  the  pre- 
sent, set  aside  the  execution.     [Bay ley,  J.  I  certainly  do 
jiot  recollect  making  the  decision  attributed  to  me,  though 
I  may  have  done  so,  and  the  circumstance  have  escaped  my 
memory.     But  I  am  quite  sure  that  if  I  did  so  decide,  the 
cases  cited  to-day  were  not  brought  before  my  notice.]     ' 
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Lord  Tenterden,  C.  J. — I  think  the^  decisions  of  this 
Court  and  of  the  Court  of  Common  Pleas  upon  this  sub- 
ject,  to  which  we  have  been  referred,  are  perfectly  correct, 
and  that  we  are  bound  to  act  upon  them  in  this  case.  The 
reason  given  by  the  Court  of  Common  Pleas  is  a  very  good 
one,  namely,  that  the  plaintiff,  in  issuing  execution,  acts  at 
his  own  peril ;  for  if  what  he  does  is  called  in  question,  he 
•must  shew,  beyond  aH  doubt,  that  the  bail  are  hired. 
Her^  he  has  done  so.  It  is  certainly  a  gross  fraud  upon 
the  Court  for  a  defendant  to  put  in  such  bail ;  and  I  think 
thp  plaintiff  injustice  ought  to  be  allowed  to  treat  them  as 
a  nullity.  I  am,  therefore,  of  opinion  that  this  rule  should 
be  discharged  with  costs. 

Bayley,  J. — I  am  entirely  of  the  same  opinion.    The 
decisions  u[Xn  the  subject  seem  to  me  perfectly  right,  and 
^  I  think  the  general  rule  ought  to  be  so  laid  down. 

The  other  Judges  concurred. 


Rule  discharged  with  costs. 
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Fox  V.  JoNES^  Esq.  and  another. 

In  an  action     XHIS  was  a  rule  calling  upon  the  defendants,  the  Marshal 

S^d'foran  ^^  *®  ^'^*  ^^  ^®  Paper*  of  the  King's  Bench  Prison, 
eaca;pe,  the  to  shew  cause  why  they  should  not  produce  to  the  plaintiff 
ccKnpel  the  ^^  suflfer  him  to  take  copies  of  a  writ  of  habeas  corpus  wa§ 
manbal  to  a  commUtilur,  relating  to  a  prisoner  who  had  escaped,  and 
spectionofthe  of  whom  'the  plaintiff  was  a  creditor.    It  appeared  upon 

haUat  corpus    ^^  affidavit  on  which  the  rule  was  granted,  that  the  plain- 

and  cornmU-  .  . 

tihir,  tiff  had  brought  an  action  against  the  marshal  for  the  escape 

of  the  prisoner;  that  in  the  course  of  the  proceedings 
against  the  prisoner,  a  writ  of  habeas  corpus,  touching  his 
custody,  had  been  sued  out,  which,  with  the  commMititur, 
were  afterwards  lodged  with  the  Marshal,  and  by  him  com- 
mitted to  the  custody  of  the  Clerk  of  the  Papers  of  the 
prison ;  that  it  being  necessary  in  the  course  of  the  pre- 
sent action  to  obtain  a  sight  of  these  documents,  the  de- 
fendants had  been  applied  to,  to  produce  them,  and  allow 
copies  of  them  to  be  taken,  but  had  refused  to  do  so,  where- 
upon thb  rule  was  obtained. 

Scarlett  and  Campbell  shewed  cause.  This  application 
cannot  be  granted,  for  the  Marshal  cannot  be  compelled  to 
furnish  evidence  against  himself,  which  this  rule  calls  upon 
him  to  do.  He  ought  not,  in  that  respect,  to  be  placed  in 
a  worse  situation  than  other  defendants.  Nor  is  it  neces- 
sary for  the  plaintiff's  interest  that  the  Court  should  inter- 
fere in  the  way  proposed,  because  he  may  proceed  as  other 
plaintiffs  do,  by  serving  the  Marshal  with  a  notice  to  pro- 
duce these  documents  at  the  trial,  and  in  the  event  of  his 
failing  so  to  do,  by  giving  parol  evidence  of  their  contents. 
The  case  of  Cooper  v.  Jones  {a)  is  decisive  against  the 
present  application,  where  this  Court  refused  to  compel 
the  Marshal  to  file  a  writ  of  habeas  corpus,  for  the  purpose 
of  facilitating  an  action  brought  against  him  for  an  escape. 

(a)  2M.&S.  S09. 
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F.  Pollock,  contrd.  A  sight  of  these  documents  is  neces-  i898. 
sary  for  the  purposes  of  justice ;  therefore  the  Court  will 
compel  their  production.  They  are  part  of  the  proceed- 
ings in  this  Courts  kept  by  the  Marshal  by  virtue  of  his 
office,  and  for  the  safe  custody  of  which  he  is  responsible. 
This  is  a  very  different  case  from  that  of  Cooper  v.  Jones. 
There  the  plaintiff  called  upon  the  Marshal  to  JUe  the  writ 
of  habeas  corpus,  and  the  Court  refused  the  application  on 
the  ground  that  there  was  no  place  in  which  it  could  pro- 
perly be  filed  except  the  office  of  the  Clerk  of  the  Papers, 
in  the  prison,  the  writ  forming  part  of  the  authority  of  the 
Marshal  for  detaining  the  prisoner.  Here  no  attempt  is 
made  to  change  the  place  of  custody  of  the  writ;  all  that  is 
priced  for  is  an  opportunity  to  inspect  and  take  a  copy  of  it,  ^ 
in  order  that  it  may  be  correctly  set  out  in  the  declaration. 

Lord  Tbnterden,  C,  J^ — ^This  case  is  perfecdy  distio- 
gubhable  from  Cooper  v.  Jones.  The  motion  there  was 
for  the  Marshal  to  file  the  writ,  and  it  was  refused  upon 
the  ground  that  there  was  no  proper  place  in  which,  con-* 
sistently  with  his  own  safety  and  with  4iis  duty,  he  could 
file  it.  Here  the  application  is  only  to  produce  the  writ, 
so  that  the  plaintiff  may  inspect  and  take  a  copy  of  it,  for 
the  purpose  of  maintaining  his  action  for  the  escape  of  his 
debtor.  I  think  that  is  a  perfecdy  just  and  reasonable  ap- 
plication. It  is  clear  that  the  Clerk  of  the  Papers  must 
produce  the  writ  at  the  trial,  if  served  with  a  subpotna  daces 
tecum  for  that  purpose ;  and  as  it  may  be  necessary  for  the 
plaintiff  to  set  out  the  writ  in  his  declaration  (a),  I  see  no 
reason  why  he  should  not  be  allowed  an  inspection  of  it  for 
that  purpose  in  the  present  stage  of  the  cause. 

The  other  Judges  concurred. 

Rule  absolute  (6). 

(a)  And  see  Langtlow  v.  Car>      J.  B.  Moore,  778,  where,  in  an 

1  Chic.  Rep.  99.  action  against  the  Warden  of  the 

{b)  But  see  Davkt  v.  Brawn,  9      Fleet,  for  the  escape  of  a  prisoner 
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committed  to  his  custody  in  execu- 
tion, the  Court  of  Common  Pleas 
held,  that  the  party  at  whose  suit 
he  was  committed  could  not  call 
for  an  inspection  of  the  writ  of 
habeas  corpus^  and  return  thereto, 
or  of  the  commiitiiur ;  and  that 
the  warden  was  not  bound  to  fur- 


nish copies  of  them,  as  all  the  pro- 
ceedings under  which  a  prisoner 
is  chained  in  his  custody,  are  in- 
corporated in  the  list  of  causes 
under  which  he  is  detained,  .and 
which  are  deposited  with  the  Clerk 
of  the  Papers  of  the  prison. 


On  a  Question 
of  the  legality 
of  the  commit- 
ment of  a  wit- 
ness by  com-** 
missioners  of 
bankrupt,  all 
the  questions 
and  answers 
mustbelooked 
at  as  forming 
one  examina- 
tion :  and  a 
witness  can- 
Dot  be  com- 
mitted for  not 
answering  as 
to  his  belief 
of  the  tn^en- 
tion  of  the 
bankrupt,  un- 
less other  parts 
of  his  exami- 
nation shew 
such  belief  to 
be  material 
with  reference 
to  the  person, 
trade,  dealing, 
or  estate  of 
the  bankrupt. 


Ex  parte  Charles  Bagster. 

ARCHBOLD  had  obtained  a  writ  of  habeas  corpus  tp 
bring  up  the  body  of  Charles  Bagster,  for  the  purpose  of 
discharging  him  out  of  custody,  he  having  been  committed 
to  prison  by  the  commissioners  appointed  under  a  commis* 
sion  of  bankrupt  issued  against  his  brother,  William 
Bagster,  of  Norwich,  draper^  under  the  following  circum- 
stances : 

The  prisoner  had  been  committed  by  the  commi98ioner8, 
under  the  authority  of  the  statute  6  Geo.  4,  c  l6,  ss.  33  and 
34  (a),  for  not  giving  satisfactory  answers  in  his  examina<* 


(a)  By  the  6  Geo,  4,  c.  16,  s.  33, 
commissioners  of  bankrupt  are  em- 
powered to  summon  before  them 
''any  person  whom  the  commis- 
sioners believe  capable  of  giving 
information  concerning  the  person, 
trade,  dealings,  or  estate  of  such 
bankrupt,  of  concerning  any  act 
or  acts  of  bankruptcy  committed 
by  him,  or  any  information  mate- 
rial to  the  full  disclosure  of  the 
dealings  of  the  banknipt;  and  to 
require  such  person  to  produce 
any  books,  papers,  deeds,  writings, 
or  other  documents  in  his  custody 
or  power,  which  may  appear  to 
the  commissioners  necessary  to 
the  verification  of  the  deposition 
of  such  person,  or  to  the  full  dis- 


closure of  any  of  the  matters  which 
the  commissioners  are  authorized 
to  inquire  into,''  &c. 

By  8.  34,  it  is  provided,  that 
''  if  any  such  person  shall  refuse  to 
answer  any  latpful  questions  put 
to  him  by  the  said  commissioners 
touching  any  of  the  matters  afore- 
said,' or  shall  not  fully  answer  to 
the  satisfaction  of  the  said  com- 
missioners any  such  lamful  ques- 
tions,** the  commissioners  may 
commit  such  person  to  such  prison 
as  they  shall  think  fit,  there  to  re« 
main  without  bail,  until  he  shall 
full  answers  make  to  their  satis- 
faction, to  all  such  lawful  questions 
as  shall  be  put  to  him. 
And  by  s.  39,  it  is  provided, 
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tion  before  them  touching  his  brother's  afFairs.  The  War- 
rant  of  commitment  set  out  the  whole  of  the  examination 
of  the  prisoner  before  the  commissioners.  On  his  first 
examination,  the  prisoner  being  asked  whether  he  had'not 
written  to  one  Gissing,  the  bankrupt's  shopman,  respecting 
a  statement  of  the  bankrupt's  debts  and  assets,  he  denied 
that  he  had.  On  a  subsequent  examination  he  desired 
leave  to  correct  that  answer,  and  stated  that  he  believed  he 
had  written ^  to  Gissing  on  that  subject.  He  then  also  de- 
sired to  correct  another  answer  which  he  had  previously 
given.  He  had  before  stated  that  he  had  not  received  any 
goods  from  the  bankrupt's  stock  since  the  8th  of  August, 
1827 :  he  now  stated  that  he  had  received  goods  from  the 
bankrupt  since  that  time,  to  the  amount  of  42/.  85.  He 
admitted  that  he  had  struck  the  docket  against  his  brother. 
Being  asked  whether  he  had  seen  the  bankrupt  between 
the  time  of  his  writing  to  Gissing  and  striking  the  docket, 
he  answered,  that  he  could  not  say, — he  thought  it  probable 
he  had, — he  believed  he  had ; — if  he  had  seen  him,  it  was 
at  Ipswich;  he  thought  it  was  at  Ipswich,  with  Mr.  Mars/on, 
the  attorney.  Being  asked  whether  that  was  not  after  the 
time  when  he  wrote  to  Gissing,  and  before  the  bankrupt 
absconded,  he  answered,  yes.  Being  asked  why  he  did 
not  state  that  before,  he  said,  it  was  because  he  did  not 
recollect  it.    The  examination  then  proceeded  thus : — 

''  Now,  state  what  passed  at  that  interview  between  you. 

Mr.  Marston  came  over  to  strike  the  docket. 
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Ex  parte 
•BaOBteb. 


^'  that  if  any  person  committed  by 
the  commissioners  shall  bring  any 
habeas  corpus,  in  order  to  be  dis- 
charged from  such  commitment, 
the  court  or  judge  before  whom 
such  party  shall  be  brought  by  Ao- 
beas  corpuSf  shall,  if  required  there- 
to by  the  party  committed,  in  case 
the  whole  examination  of  the  party 
^  committed  shall  not  have  been 
stated  in  the  warrant  of  commit- 


ment, inspect  and  consider  the 
whole  of  the  examination  of  such 
party,  whereof  any  such  question 
was  a  part;  and  if  it  shall  appear, 
from  the  whole  examination,  that 
the  answer  or  answers  of  the  party 
committed  is  or  are  satisfactory, 
such  court  or  judge  shall  and  may 
order  the  party  so  committed  to 
be  dischaiiged/' 
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1898.  The  question  repeated* 

)f^""  Nothing  of  importance  passed  between  my  brother  and 

£x  parte 

Bagstkb.     myself. 

State  what  did  pass,  relative  to  his  drcnmstancesy  whe- 
ther important  or  not  in  your  view  of  it ;  state  die  whok 
truth. 

I  have  stated  that  the  attorney  came  over  to  strike  the 
docket 

You  are  requested  to  state  what  passed  between  your 
^   brother  and  you  relative  to  his  circumstances. 

Nothing. 

You  have  before  said,  nothing  important  passed :  state 
what  did  pass. 

I  now  mean  to  say  nothing  at  all  passed. 

For  what  purpose  did  your  brother  then  come  over  to 
you  / 

I  suppose  to  drive  Mr.  Marfan,  the  attorney,  to  Ips- 
wich, where  I  lived. 

Do  you  not  know  that  your  brother  did  go  ^om  Norwich 
to  Ipswich  with  Marion  to  jrou,  for  the  purpose  of  getting 
you  to  strike  a  docket  ? 

Mr.  Marston  would  have  done  as  well  alone. 

Have  you  any  other  answer  to  give  to  that  last  question? 

No. 

It  is  pointed  out  to  you  that  you  have  not  answered  it; 
have  you  any  other  to  give  ? 

No. 

You  are  requested  carefully  to  consider,  as  it  b  a  ques- 
tion easily  to  be  answered. 

I  can  give  no  other  answer.  My  brother  might  have  had 
business  at  Ipswich,  although  not  with  me. 

The  question  repeated. 

1  have  no  other  answer  to  give. 

The  question  repeated. 

If  he  did,  it  was  unknown  to  me. 

Do  you  not  believe  that  your  brother  went  with  Marston 
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from  Norwich;  to  yourself  at  Ipswich,  to  get  you  to  strike 
a  docket  ? 

I  do  not  know  if  he  did  or  not:  I  do  not  know  his  inten-     Bagstbb. 
tion  in  coming. 

You  are  not  asked  as  to  your  knowledge,  but  as  to  your 
belief. 

I  would  have  answered  the  question  long  ago— • 

Answer  it  now  as  to  your  belief. 

I  do  not  know  what  to  say. 

Is  that  the  only  answer  you  mean  to  give  i 

Yes. 

Having  had  time  for  reflectioD,  have  you  any  addition  to 
make  to  your  examination  i 

No:' 

The  warrant  then  stated  that  these  answers  not  being  ' 
satisfactory,  the  commissioners  did  thereby  commit. the 
prisoner  to  Newgate,  there  to  be  kept  without  bail,  until 
he  should  submit  himself  to  answer  the  questions  to  their 
satisfaction. 

Scarlett  and  Archbold,  on  behalf  of  the  prisoner.  The 
commitment  was  not  justifiable.  The  questions,  for  the 
not  answering  of  which  the  prisoner  was  committed,  were 
not  within  the  scope  of  the  authority  of  the  commissioners 
to  put,  for  they  did  not  *'  concern  the  person,  trade,  deal- 
ings, or  estate  of  the  bankrupt,"  nor  were  they  **  material  to 
the  full  disclosure  of  the  dealings  of  the  bankrupt;"  to 
which  subject-matter  the  power  of  examination  vested  in 
the  commissioners  is  confined.  The  prisoner,  therefore, 
was  not  bound  to  answer  such  questions  at  all ;  and  though 
it  must  be  admitted  that  some  of  his  answers  are  not  very 
satisfactory,  still  he  ought  not  to  have  been  committed. 
The  particular  questions,  at  the  close  of  the  examination, 
upon  the  answers  to  which  the  commitment  appears  mainly 
to  have  proceeded,  were  still  more  objectionable.  They 
were  neither  fair  nor  legal  questions,  nor  had  they  any  rele- 
vancy to  the  subject  under  inquiry.     No  man  is  bound  to 
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1838.  answer  as  to  his  mere  belief  of  the  inteDtion  of  another 
"^-^^^^  person.  Upon  what  fiicts  can  such  a  belief  be. founded, 
Bagster.  w<1  what  effect  could  it  have  had  in  this  case  upon  the 
matter  under  investigation  ?  The  answer,  if  it  had  been 
ever  so  fully  given,  would  not  have  been  admissible  as  evi- 
dence,  one  way  or  the  other,  in  any  court  before  which  the 
fact  of  the  bankrupt's 'situation  could  be  made  the  subject 
of  inquiry. 

Law  and  Knight,  contri.  First,  it  is  quite  immaterial 
whether  the  questions  put  at  the  close  of  the  examination 
were  relevant  and  legal  or  not,  and  it  is  equally  impiaterial 
whether  the  answers  given  to  them  were  satisfactory  or  not; 
because  previous  questions  had  been  asked  which  were 
clearly  legal  and  relevant,  to  which  answers  had  been  gives 
which  were  clearly  unsatisfactory :  therefore  the  couunis- 
sioners,  looking  at  the  examination  altogether,  which  they 
were  entitled  to  do,  were  justified  in  committing  the 
prisoner.  For  all  these  positions  the  case  of  Ex  partt^ 
Vogel  (a)  is  an  express  authority.  It  was  there  held,  under 
circumstances  very  similar  to  the  present,  that  the  true  cri- 
terion by  which  to  judge  as  to  the  propriety  of  the  conunit- 
ment  of  a  witness  by  commissioners  of  bankrupt,  was  to 
consider  all  the  questions  and  answers  collectively,  and 
then  to  say  whether  the  whole  examination  was  satislpactory 
or  not ;  and  that  though  the  commissioners  in  their  warrant 
set  out  several  questions,  to  some  of  which,  taken  alone, 
the  answers  were  satisfactory,  that  was  no  objection  to  a 
warrant  committing  the  witness  till  he  should  answer  satis-* 
factorily  to  particular  questions  put  to  him,  and  which  he 
had  dot  answered  satisfactorily.  The  Lord  Chief  Justice 
there  observed ,  that  the  only  way  to  come  to  a  proper  con- 
clusion was  to  look  at  all  the  questions  and  answers  csollec- 
tively,  and  to  consider  them  as  constituting  one  entire: 
examination  ;  and  the  prisoner  in  that  case  was  remanded, . 
because  the  result  of  his  examination,  so  considered,  was 

(0)  2  B.  &  A.  219. 
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UQsatisfiactory^  though  his  answers  to  some  of  the  questions         iB2S. 
put  to  him  were  satisfactory.     Secondly,  the  questions  as      ^^^'^'^'^ 
to  the  pnsoner  s  belief  of  the  bankrupt's  mtentiop  m  gomg      Bagsxsb. 
to'  Ipswich,  were^elevant,  fair  and  legal  questions.   :  In  the  4 

case  already  cited,  a  witness  was  asked  questions  as  to 
when  and  where  he  had  last  seen  the  bankrupt's  wife ;  and 
it  was  held  that  they  were  legal  and  material  questions,  and 
that  the  commissioners  were  justi6ed  in  committing  him 
for  giving  unsatisfactory  answers.  In  Miller's  case  (a)  it 
was  held,  that  the  statement  of  a  witness  that  he  could,  not 
positively  recollect  a  fact,  but  should  rather  believe  the 
affirmative,  was  a  full  and  satisfactory  answer:  therefore, 
if  belief  constitutes  a  satisfactory  answer,  it  follows  that 
inquiry  into  the  belief  of  a  witness  forms  a  legal  and  proper 
question.  Besides,  the  other  parts  of  the  examination  in 
this  case  shew  that  the  questions  objected  to  were  proper 
questions.  The  prisoner  had  admitted  that  he,  the  bank- 
rupt's brother,  had  struck  the  docket  against  him,  and  that 
he  had  received  goods  from  the  bankrupt  after  he  had 
inquired  .into  the  state  of  his  debts  and  assets  \  so  that 
there  was  very  good  reason  for  asking  what  had  passed 
between  them  immediately  previous  to  the.  docket  being 
struck,  and  what  was  the  bankrupt's  intention  in  making 
the  visit  to  his  brother  :  and  nothing  could  have  been  more 
easy,  had  the  prisoner  been  inclined  to  act  openly  and 
honestly,  than  to  answer  that  inquiry  fully  and  frankly. 
Thirdly,  the  prisoner's  answers  to  some  questions,  looking 
at  the  examination  as  a  whole,  were  decidedly  unsatisfac- 
tory, and  perfectly  justified  his  commitment.  An  inclina- 
tion to  fence  and  shuffle  with  the  questions,  to  evade 
explanation,  and  to  suppress  truth,  is  apparent  through  his 
whole  examination ;  and  to  one  question  in  particular  he  ' 
returned  an  answer  which  it  was  utterly  impossible  for  any 
human  being  to  believe.  He  at  last  declared  that  nothing 
at  all  passed  between  him  and  the  bankrupt  at  the  meeting 

(a)  2  W.  Bla.  881. 
VOL.  I.  .  P  P 
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1898.  at  Ipswich,  though  he  had  previously  stated  that  nothing  of 
^^^^"^^  importance  passed,  admitting  clearly  that  something  passed. 
Bagstek.  Therefore,  that  nothing  passed  at  that  meeting,  no  man 
could  believe;  and  the  commissioners  were  not  bound  to 
believe  it,  contrary  to  their  own  common  sense  and  under- 
standing, merely  because  the  prisoner  swore  it.  Trying 
the  case,  then,  by  the  test  proposed  in  Ex  parte  Vogel,  and 
looking  at  the  examination  as  a  whole,  the  answers  of  die 
witness  were  clearly  unsatisfactory,  and  the  commissioners 
were  justified  in  committing  him. 

Lord  Tentbrdbn,  C.J. — This  is  an  extremely  im- 
portant question  as  regards  the  powers  and  the  duties  of 
commissioners  of  bankrupt,  and  we  will  take  time  to  confer 
together,  and  deliberate  upon  the  subject,  before  we  express 
any  opinion  on  the  case. 
\  Cur.  ado*  vuit. 

The  judgment  of  the  Court  was  afterwards  delivered  by 
Lord  Tentbrdbn,  C.  J.,  who,  after  stating  the  nature 
of  the  case  and  the  substance  of  the  examination,  thus  pro- 
ceeded : — ^We  have  conferred  together  upon  the  point  raised 
in  this  case.  Looking  at  the  whole  of  the  examination 
together,  it  is  quite  clear  that  it  was,  generally  speaking,  a 
proper  examination,  and  that  the  prisoner  was  not  at  all 
inclined  to  make  a  full  and  fair  statement  of  the  facts 
within  his  knowledge.  To  one  of  the  questions  asked 
him^  relative  to  what  passed  between  himself  and  the  bank- 
rupt  at  their  interview  at  Ipswich^  he  at  last  gave  a  direct 
negative,  having  previously  given  to  the  same  question  a 
qualified  affirmative.  His  language  throughout  shews  that 
his  object  was  to  evade  inquiry.  But  we  think  the  answer 
to  the  last  question,  upon  which  the  prisoner  was  commit- 
ted, did  not  justify  his  commitment,  because  the  question 
itself  was  not  of  a  nature  to  call  for  a  more  explicit  answer. 
The  question  was,  what  was  the  prisoner's  belief  as  to  the 
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intention  of  his  brother  in  going  to  Ipswich.  Now  there 
is  nothing  in  the  previous  parts  of  the  examination  to  shew 
that  the  prisonei's  belief  upon  that  ponit  was  material  to 
any  of  the  objects  of  the  commission,  or  to  any  of  the  mat- 
ters within  the  jurisdiction  of  the  commissioners.  What 
the  prisoner  might  -believe  upon  that  subject  is  not  made 
to  appeatr  to  have  any  relation  to  the  person,  the  trade,  the 
dealing,  or  the  estate  of  the  bankrupt.  It  may,  in  point  of 
£u:t,  have  had  such  relation,  and  that  fact  might  have  been 
made  to  appear  by  other  preliminary  questions.  A  series 
of  questions  might  have  been  put  to  him,  so  as  to  shew 
that  his  belief  with  respect  to  his  brother's  intention  was 
material  with  reference  to  his  own  subsequent  conduct; 
and  the  commissioners  were  undoubtedly  entitled  to  ask 
bim  questions,  his  answers  to  which  would  render  him  liable 
to  the  bankrupt's  estate  in  a  civil  action,  fitit  there  does 
oot  appear  upon  the  face  of  the  examination  enough  to 
shew  that  the  commissioners  had  that  object  in  view ;  and 
diat  the  prisoner*s  belief  as  to  his  brother's  intention  was 
material  to  the  attainment  of  that  object.  The  mere  belief 
of  a  witness,  or  of  any  party,  as  to  the  purpose  or  intention 
of  another  party,  is,  generally  speaking,  not  evidence,  be- 
cause it  is  in  itself  a  matter  of  perfect  indifference,  unless 
it  is  shewn  by  previous  circumstances  to  be  of  importance. 
Looking  at  the  examination  as  a  whole,  we  are  not  sur- 
prised that  the  commissioners  thought  themselves  called 
upon  to  commit  the  prisoner;  but,  for  the  reasons  I  have 
fttaC^,  we  think  they  were  not  justified  by  law  in  so  doing, 
and  therefore  that  the  prisoner  ought  to  be  discharged. 
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Till  and  another,  Assignees  of  fiRBTT,  a  Bankrupt,  v. 

Wilson,  a  prisoner. 

A  second  XHIS  was  a  rule  calling  upon  the  plaintiffs  to  shew  cause 
baDkrupt  ^^y  ^^^  defendant  should  not  be  discharged  out  of  custodj 

issued  pending  as  to  this  cause,  he  having  obtained  his  certificate  under  a 
a  former  com-  .    .         -  •      .  .  ,         ... 

mission,  onder  commission  of  bankrupt  issued  against  him. 

bl"k^  ^\ad  '^^  defendant's  affidavit,  upon  reading  which  the  ruk 
not  obtained  was  drawn  up,  stated,  that  a  commission  of  bankrupt 
is'v^  and  ^^^ued  against  him  on  the  27th  September,  1827,  under 
the  certificate  which  he  had  duly  and  without  fraud  obtained  his  certificate; 
deritanollity.  ^^^  ^  became  bankrupt,  and  a  commission  issued  against 

him  in  May,  1816,  under  which  assignees  were  duly  chosen, 
and  that  he  did  not  obtain  his  certificate  under  that  com- 
mission ;  that  in  the  course  of  the  year  1818,  he  began 
again  to  trade  on  his  own  account,  and  so  continued  to  trade 
until' the  year  1825,  during  which  time  he  contracted  several 
debts,  and  among  others  with  the  petitioning  creditor  under 
the  second  commission,  and  with  Brett,  the  bankrupt, 
whose  assignees  were  the  plaintiffs  in  this  action;  that 
since  his  first  commission,  deponent  had  acquired  very 
considerable  property  in  money  and  houses,  and  that  the 
assignees  under  his  first  commission  had  never  in  any  way 
interfered  with  him  while  he  was  so  trading,  or  claimed 
any  part  of  his  property  so  acquired,  although  he  believed 
and  had  no  doubt  that  they  were  well  acquainted  with  his 
so  carrying  on  trade,  and  with  bis  so  acquiring  property 
after  his  first  commission ;  and  that  the  debt  in  this  action, 
and  upon  which  he  had  been  charged  in  execution,  accrued 
before  he  became  bankrupt,  and  was  a  debt  provable  under 
his  second  commission,  and  was  contracted  by  Brett  in  the 
year  1823  with  full  knowledge  of  the  fact  that  deponent 
was  at  that  time  an  uncertificated  bankrupt. 

In  opposition  to  the  rule  were  the  aQidavits  of  Brett,  the 
bankrupt,  and  of  Mr.  Dodd,  the  plaintiffs'  attorney.  The 
former  stated,  that  deponent  had  been  intimately  acquainted 
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with  the  defendant  for  ten  years,  during  the  greater  portion  1828. 
of  which  time  the  defendant  had  been  a  prisoner  in  the 
King's  Bench  Prison,  or  in  the  rules  thereof;  that  about  the 
beginning  of  the  year  1821  the  defendant  occupied  premises 
within  the  rules  of  that  prison,  and  continued  there  till 
about  Midsummer  1823,  and  during  that  time  either  carried 
on  or  superintended  the  management  of  a  manufactory  for 
making  revolving  heels  for  boots  and  shoes,  for  which  a 
patent  had  been  obtained ;  but  that  deponent  had  been 
informed  by  the  person  who  obtained  such  patent,  and 
believed,  that  such  business  was  carried  on  in  the  name  of 
George  Wilson,  a  brother  of  the  defendant,  and  not  in  the 
name  of  the  defendant,  and  that  the  defendant  had  not  at 
any  other  time  during  the  period  deponent  had  known 
him,  carried  on  or  been  concerned  in  any  other  business; 
the  defendant  having  resided  part  of  such  time  at  the  house 
of  deponent,  situate  within  the  rules  of  the  King's  Bench 
Prison,  and  having  been  at  several  other  times  confined 
within  the  walls  of  the  said  prison;  that  deponent  had  been 
informed  by  the  defendant,  and  believed,  that  some  time  in 
the  latter  end  of  the  year  1823,  the  defendant  applied  to 
take  the  benefit  of  the  Insolvent  Act,  but  did  not  obtain  hia 
discharge  under  the  same,  and  that  the  defendant  had  fre- 
quently since  that  period  lamented  to  deponent  his  inability 
so  to  obtain  his  discharge,  and  had  repeatedly  told  deponent 
that  it  was  his  intention  to  procure  a  commission  of  bankrupt 
to  be  issued  against  him,  at  the  same  time  stating  that  he 
had  secured  his  property  to  a  Miss  Jackson,  with  whom  he 
then  did  and  still  continued  to  live  ;  that  deponent  was  well 
acquainted  with  Mr.  Wallis,  one  of  the  assignees  under  the 
defendant's  second  commission,  the  said  Wa//iis  having  been 
in  the  habit  of  attending  almost  daily  on  the  defendant 
while  he  resided  at  deponent's  house ;  that  the  defendant 
was  in  the  habit  of  representing  himself  as  residing  at  the 
house  of  Wallis,  and  having  his  letters  and  communications 
dated  and  directed  there  while  he  was  such  prisoner  as 
aforesaid  ;  and  that  about  twelve  months  since  the  defend-* 
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1828.  ant  applied  to  deponent  to  negociate  the  sale  of  some  pre- 
mises he  represented  himself  to  be  interested  in,  on  which 
occasion  the  defendant  desired  deponent  to  give  his  address 
as  residing  at  the  house  of  Wallis,  and  not  to  mention  that 
^  he  was  a  prisoner  in  the  King's  Bench,  but  which  property 
was  not  disposed  of;  that  the  debt  for  which  this  action 
was  brought  was  for  clothes  furnished  by  deponent  previous 
to  his  bankruptcy  to  the  defendant,  and  for  money  lent  by 
deponent  to  the  defendant;  but  that  deponent  positively 
denied  that  at  the  time  such  debt  was  contracted  he  knew, 
or  had  any  reason  to  believe,  that  the  defendant  waa  an  un- 
certificated bankrupt,  or  that  he  had  ever  been  a  bankrupt; 
and  that  deponent  had  lately  conversed  with  several  of 
the  creditors  finder  the  defendant's  first  commbsion,  who 
had  severally  declared  it  to  be  their  determination  imme- 
diately to  prosecute  that  commission  with  effect,  and  secure 
to  themselves  any  property  the  defendant  might  be  possessed 
of  or  entitled  to.  Mr.  DodtTs  affidavit  stated,  that  having 
lately  ascertained  that  the  defendant  was  an  uncertificated 
bankrupt  under  a  commission  issued  against  him  in  the 
year  1816,  deponent  advised  the  plaintifi^s  not  to  prove  their 
debt  under  the  defendant's  second  commission,  under  the 
impression  that  such  secpnd  commission  was  wholly  inoper- 
ative; that  on  receiving  a  copy  of  the  rule  nisi  in  this 
cause  for  the  defendant's  discharge,  deponent  sent  to  Messrs. 
Paterson  and  Peile,  the  attorneys  for  the  defendant  in  this 
cause,  and  also  under  his  second  commission,  the  following 
letter : 

'*  Till  v.  Wilson,  In  order  to  put  the  court  in  possession 
of  the  whole  of  the  facts  connected  with  this  case,  upon 
shewing  cause  against  the  rule  nisi  served  in  this  cause  for 
the  defendant's  discharge,  I  beg  to  request  you  will  permit 
me  to  inspect  the  proceedings  under  the  commission  of 
bankrupt  against  the  defendant,  or  furnish  me  with  the  fol- 
lowing particulars,  viz. ;  the  time  and  for  what  the  petition- 
ifag  creditor's  debt  was  contracted,  the  time  and  nature  of 
the  act  of  bankruptcy,  the  period  at  which  and  the  place 
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where  the  trading  was  carried  on^  and  the  name  and  address  1828. 
of  the  assignees,  and  when  their  debts  were  contracted. 
My  reason  for  requesting  this  information  is  because  I  have 
been  informed  that  the  whole  of  the  above  facts  occurred 
during  the  period  of  the  defendant's  imprisonment  in  the 
King's  Bench^  and  with  full  knowledge  of  the  different 
parties  of  his  being  an  uncertificated  bankrupt^  of  which 
circumstance  I  conceive  the  court  ought  to  be  apprized*" 
To  which  deponent  received  the  following  answer : 
'*  I'm  V.  Wilson.  We  have  received  your  letter  requesting 
IIS  to  allow  you  to  inspect  the  proceedings  under  the  cont- 
mission  of  bankrupt  against  the  above  defendant^  or  to  fur«> 
niib  you  with  certain  particulars.  As  your  clients  are  not 
creditors  under  the  commission,  and  being  satisfied  that  the 
kiformation  required  by  you  in  their  behalf  is  only  for  the 
purpose  of  assisting  them  in  their  endeavours  to  defeat  the 
commission,  we  feel  it  our  duty,  as  representing  the  as- 
signees and  the  creditors  under  the  commission,  who  are 
materially  interested  in  securing  to  themselves  by  virtue  of 
the  commission  the  property  of  the  defendant,  to  refuse 
the  request  you  made.  We  think  you  may  be  quite  satisfied 
the  commissioners  would  not  have  adjudged  fthe  defendant 
a  bankrupt,  had  there  not  been  a  good  petitioning  creditor's 
debt,  and  sufficient  evidence  of  a  trading  and  an  act  of 
bankruptcy.  We  see  no  objection  to  inform  you  the  names 
and  addresses  of  the  assignees ;  they  are,"  Sec 

That  deponent  was  infer raetf  by  Mr.  Paterson,  one  of 
the  defendant's  said  attorneys,  that  the  defendant  obtained 
his  certificate  upon  the  42d  day  after  the  opening  of  such 
second  commission  against  him,  being  the  time  of  passing 
his  final  examination. 

Titidal,  S.  G«  and  Chitty,  shewed  cause. — This  rule  must 
be  discharged.  Looking  at  the  facts  of  the  case  altogether, 
as  disclosed  by  the  affidavits  on  the  one  side  and  on  the 
other,  it  is  clear  that  the  second  commission  is  void,  both 
at  law  and  in  equity.  The  new  bankrupt  act,  6  Geo.  4,  €•  1^6, 
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I828r.  has. made  no  alteration  in  the  law  bearing  at  all  upon,  this 
question  ;  therefore  the  case  may  be  considered  independ- 
ently .of  that  act,  and  with  reference  exclusively  to  the  old 
law. .  There  are  many  cases,  both  in  this  court  and  in  the 
courts  of  equity,  which  are  decisive  to  shew  that  the  second 
commission,  in  this  case  is  absolutely  void.  In  Ex  parte 
Proudjoot,  {a),  though  there  were  special  circunastances 
which  induced  the  Lord  Chancellor  to  abstain  from  setting 
aside  the  second  commission,  the  law  was  clearly  laid  down 
in  favour  of  the  present  argument.  It  was  there  said,  that 
when: assignees  are  chosen  under  a  first  commission,  all. the 
estate  and  effects  of  the  bankrupt  are  vested  in  them,  and 
he  is  incapable  of  carrying  on  any  trade,  and  all  his  futare 
personal  estate  is  affected  by  the  assignment,  and  every  new 
acquisition  will  vest  in  the  assignees.  The  bankrupt  is 
incapable  of  acting,  and  therefore  no  second  commission  can 
be.taken  out  before  he  has  his  certificate  under  the  first,  for 
till  then  nothing  can  pass  under  the  second,  at  least  of  per- 
sonal estate ;  consequently  the  certificate  under  the  second 
commission  'can  have  no  operation  at  all,  and  would  be  void 
at  law.  In  Martin  v.  0*Hara  {b),  Lord  Mansfield  said, 
"  an  uncertificated  bankrupt  is  incapable  of  trading  or 
contracting  for  his  own  benefit ;  all  the  property  he  acquires 
belongs. to  his  creditors.  If  he  cannot  trade  for  himself, 
he  cannot  be  the  object  of  a  second  commission.'*  And 
Buller,  J.,  said,  '*  I  take  it  to  be  perfectly  clear  that  a 
second  commission  cannot^e  taken  out  against  an  uncerti- 
ficated bankrupt ;  and  for  this  reason :  it  would  be  entirely 
idle  and  nugatory."  In  Ex  parte  Crew  (c).  Lord  Eldon 
said,  '^  I  am  aware  of  all  the  difiiculties  that  belong  to  the 
case  of  two  commissions  subsisting  against  the  same  person. 
The  assignee  cannot  bring  an  action,  or  protect  himself 
under.it ;  in  short,  the  second  conmiission  cannot  have  any 
operation  except  under  direction  of  arrangement  here*  If 
a  joint  commission  issues  against  persons,  one  of  whom  has 

(a)  1  Atk.  253.  (c)  16  Vescy,  jun.  286. 

(4)X'owp.  823. 
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been  declared  a  bankrupt  under  a  separate  commission 
against  him,  the  joint  commission  is  a  nullity;  one  of  the 
parties,  being  already  a  bankrupt  under  a  prior  commission. 
So,  a  joint  commission  subsisting,  a  separate  commission 
against  one  of  those  bankrupts  is  a  nullity.  We  are  now 
in  the  habit  of  making  an  arrangement ;  superseding  the 
one  or  ihe  other,  as  may  best  answer  the  ends  of  justice : 
bat  in  Lord  Hardwicke^s  time,  both  the  joint  and  the  sepa- 
rate, commissions  stood  together;  and  that  being  permitted, 
the  ne<^essity  was  felt  of  giving  the  bankrupt,  by  arrange- 
ment, the  benefit  of  a  certificate  to  be  signed  by  some 
creditors .  of  a  class  who,  strictly  speaking,  could  not 
come  in."  .  That  shews,  conclusively,  that  a  certificate 
obtained  under  a  second  commission,  in  the  ordinaiy  course, 
and  without  the  special  authority  and  arrangement  of  the 
great  seal,  cannot  be  available.  Where,  indeed,  there  is 
negligence  or  misconduct  on  the  part  of  the  creditors  under 
a  first  commission,  the  Lord  Chancellor  will  not  interfere 
to  stop  a  second ;  but  that  is  not  the  case  here.  It  was 
held  by  Lord  Eldon,  in  Ex  parte  Bullen  (a),  that  a  second 
commission  sued  out  while  a  first  was  subsisting  was, 
strictly  speaking,  void ;  but  that  such  first  commission  could 
only  be  set  up  against  a  subsequent  one  while  it  was  in  legal 
operation.  Therefore  the  present  question  being  raised  in  a 
court  of  law,  the  second  commission  must  be  held  void,  and 
there  is  nothing  upon  the  afiidavits  to  shew  that  the  first  com- 
mission is  not  in  legal  operation#  In  Ex  parte  Pachelor  (b), 
the  existence  of  a  prior  separate  commission  was  held  by 
Lord  Eldon  to  invalidate  a  subsequent  joint  one ;  and  in 
Warner  v.  Barber  (c),  the  assignees  under  a  second  com- 
mission were  held  entitled  to  recover  against  a  third  person, 
only  on  the  ground  that  the  first  commission  was  not  in 
legal  operation.  In  an  earlier  case  of  Troughton  v.  Gitley  (d), 
before  Lord  Camden,  the  same  principle  seems  to  have  been 
had  in  view.     There,  creditors  under  a  commission  having 

(a)  1  Rose's  B.  C  134.  (c)  3  J.B.  Moore,  71. 

lb)  8  Rose's  B.  C.  26.  Idf)  Ambler,  630. 
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1B28.  peimitted  the  bankrupt,  who  was  uncertificated,  to  go  on 
trading  until  the  time  of  his  death,  his  subsequent  creditors 
were  preferred  to  those  under  the  commission,  who  were 
held  in  equity  to  have  lost  their  prioritj,  though  thaijtiwak- 
rupt's  subsequent  effects  were  held  in  law  to  remain  vested 
in  his  assignees.  That  result  follows  necessarily  from  the 
provision,  that  if  a  man  does  not  pay  fifteen  shiliiags  in  the 
pound  under  a  second  commission,  his  future  effects  remaiD 
liable ;  because,  if  a  man  who  had  not  obtained  his  certifi- 
cate under  a  first  commission,  but  who  had  obtained  it  un- 
der a  second^  could  be  protected  in  that  respect,  he  would 
stand  in  a  better  situation  than  the  man  who  had  obtained 
his  certificate  under  a  first  commission.  In  Ex  parte 
Martin  (a),  it  was  said  by  Lord  Eldon  to  be  ^  very  clearly 
settled  tUat  if  a  man  has  been  declared  a  bankrupt  un- 
der a  separate  commission,  another  commission  against 
him  cannot  be  maintained  until  he  has  obtained  his  certi- 
ficate under  the  former  ;**  and  in  Ex  parte  Rhodes  (6),  diat, 
''the  first  commission  subsisting,  of  whatever  date,  the 
second  is  clearly  bad."  In  the  latter  case  his  lordship  seems 
to  have  expressed  an  opinion  that  the  case  of  Traughion  ▼. 
Gitley  (c),  had  been  carried  too  far,  for  he  added,  ''  cases 
have,  however,  occurred  where  an  old  commission  subsisting, 
and  the  bankrupt  having  gone  again  into  trade,  a  new  com- 
mission issued,  which  he  attempted  to  supersede :  and  it 
was  held,  that  if  the  persons  claiming  beneficially  under  the 
old  commission  did  not  nAan  to  interfere  with  the  effects 
under  the  latter  commission,  the  Court  would  not  interpose; 
yet  then  this  difiiculty  remained,  that  the  first  commission 
might  be  set  up  as  a  bar  to  an  action  under  the  second. 
The  Court,  however,  has  refused  to  interfere  in  that  case, 
and  has,  in  Lord  Hardwicke^s  time,  frequently  pennitted 
two  commissions  to  proceed  together;  a  separate  after  a 
joint  commission ;  yet  it  is  clear  in  law  that  the  separate 
commission  was  bad.    Many  important  observations  arise 

(a)  15  Vcsey,  jun.  115.  (r)  Ambler,  680. 

(h)  15  Vesej,  jnn.  543. 


HILARY  TERM,  VllI  AND  IX  GEO,  IV. 

i^inst  what  the  Court  did  in  Troughton  v.  Gitley"  Upon 
Ae  whole  review  of  the  subject,  therefore,  it  is. clear  that 
the  second  commission  in  this  case  is  void  in  law,  or  at 
leaftfe^at  no  benefit  can  be  derived  from  the  certificate 
obtained  under  it,  unless  it  were  obtained  by  the  special 
permission  of  the  Lord  Chancellor,  with  reference  to  the 
first  commission ;  the  plaintiffs,  therefore,  cai>  be  affected 
only  by  the  first  commission ;  and  as,  according  to  the  law 
as  it  stood  when  that  commission  issued,  they  had  their 
election  either  to  hold  the  body  of  the  bankrupt,  or  to  prove, 
they  have  the  same  privilege  now,  and  not  having  proved, 
are  entitled  to  the  benefit  of  the  arrest. 
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Parke,  contr^. — The  second  commission  and  the  certifi- 
cate obtained  under  it  are  not  absolutely  void,  but  voidable 
only.  The  principal  reason  given  for  the  law  as  laid  down 
in  Ex  parte  Proudfoot  (a),  was,  that  when  once  a  commis- 
sion has  issued  against  a  man,  he  is,  until  he  obtains  his 
certificate,  incapable  of  acquiring  any  future  property.  Even 
as  the  law  stood  at  the  date  of  that  decision,  the  proposi- 
tion appears  to  be  laid  down  a  little  too  broadly,  because  it 
is  clear  that  as  against  all  the  world,  except  his  assignees, 
an  uncertificated  bankrupt  has  a  right  to  goods  acquired  by 
him  since  his  bankruptcy,  and  that  against  a  stranger  he 
may  maintain  trover  for  them ;  Webh  v.  Fox  (6).  As  the 
law  now  stands  it  is  plain  that  the  defendant  is  entitled  to 
his  discharge  by  the  express  wcflls  of  the  statute  6  Geo.  4, 
c.  16 ;  for  s.  126  of  that  statute  declares  that  any  bankrupt 
who  shall,  after  his  certificate  shall  have  been  allowed,  be 
arrested,  or  have  any  action  brought  against  him  for  any 
debt,  claim,  or  demand,  thereby  made  proveable  under  the 
commission  against  such  bankrupt,  shall  be  discharged  upon 
common  bail ;  and  s.  127,  vests  a  bankrupt's  future  estate 
and  effects  in  his  assignees  only  in  cases  where  he  shall  have 
been  so  discharged  by  such  certificate  as  aforesaid,  or  shall 
have  compounded  with  his  creditors,  or  shall  have  been 

(fl)  1  Atk.  253.  (M)  7  T.  R.391. 
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discharged  by  any  insolvent  act.     Some  equity  cases  have 
been  cited   as   shewing  that  the  commission  was   there 
admitted  to  be  void,  though  the  Lord  Chancellor  refused  to 
interfere  upon  the  ground  of  negligence  in  the  applicant; 
but  the  fair  effect  of  those  cases  seems  to  be  to  shew  that 
those  commissions  were  not  absolutely  void,  but  voidable 
only.     There  are  other  cases   to  the  same  effect.     la 
Bateson  v.  Hartsink  {a),  where  a  bankrupt  pleaded  his 
bankruptcy,  and  relied  on  his  certificate,  which  the  plaintiff 
contended  was  void  under  5  Geo.  2,  c.  SO,  Lord  Kenycn 
decided  that  the  plaintiff  could  only  impeach  the  certificate, 
and  not  the  commission.  The  proper  course  to  be  adopted- 
by  a  creditor  who  seeks  to  impeach  the  commission  itself, 
is  to  petition  to  supersede  the  commission.     That  is  the 
only  mode  by  which  all  the  questions  which  appear  from  die 
equity  cases  cited  on  the  other  side  so  peculiarly  fit  for  dis- 
cussion before  the  Lord  Chancellor,  can  be  convenientlj 
discussed  and  disposed  of.     After  those  cases,  and  the 
practice  which  has  prevailed  of  making  special  arrangements 
about  commissions  of  this  nature,  it  cannot,  at  all  eveotSi 
be  assumed  as  a  settled  point  that  the  second  commission 
is  void  at  law.     In  Butts  v.  Bilke  (6),  this  question  was 
raised  upon  a  special  verdict,  and  underwent  a  full  discus- 
sion in  the  Court  of  Exchequer.     All  the  cases  cited  now 
were  then  brought  before  that  Court,  and  ThonyMon,  C.  B^, 
said,  *'  that  as  the  court  considered  the  question  one  .of 
great  difficulty  and  impo^lince,  and  that  as  the  objection 
resting  on  the  point  of,  whether  the  third  commission  was 
absolutely  void, or  merely  voidable,  ought  to  be  well  weighed, 
as  it  was  clear  from  many  of  the  cases  that  the  Chancellor 
frequently  gave  effect  to  such  subsequent  commissions,  by 
superseding  the  first,  the  Court  were  of  opinion  that  the 
cause  had  not  gone  far  enough  to  develope  the  merits,  so  as 
to  enable  them  to  pronounce  a  conclusive  judgment ;  and 
that  as  the  question  required  the  utmost  consideration,  all 
the  facts  ought  to  be  put  upon  the  record,  for  the  purpose 
(a)  4  Esp.  N.  P.  C.  43,  (6)  4  Price,  240, 
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of  receiving  a  solemn  determination/'  No  such  determina-  1898. 
don,  however,  was  arrived  at/ for  the  case  went  off  upon  a 
defect  of  evidence  of  an  act  of  bankruptcy;  but  at  least 
that  case  shews  that  the  question  is  unsettled.  Then  came 
the  case  of  Warner  v.  Barber  (a) :  that  was  before  the 
Court  of  Common  P]eas>  who,  so  far  from  considering  the 
question  as  settled,  postponed  that  cause  in  consequence  of 
the  case  of  Butts  v.  Bilke  being  then  depending  in  the 
Court  of  Exchequer ;  and  upon  that  case  going  off,  they 
actually  gave  judgment  in  favour  of  the  second  commission, 
holding,  that  where  a  prior  and  joint  commission  had  been 
issued,  but  not  acted  on  or  superseded,  such  commission 
did  not  invalidate  a  second  separate  commission :  and  since 
that,  in  2'odd  v.  Maxfield  (6),  where  a  defendant  had  been 
three  times  declared  a  bankrupt,  and  had  not  paid  15^.  in 
the  pound  under  the  second  commission,  this  Court  held, 
that  the  third  commission  was  not  void  on  that  account, 
but  voidable  only.  Martin  v.  G*Hara  is  the  only  authority 
that  seems  strongly  against  the  present  defendant,  and  that 
case  only  decided  that  a  second  commission  against  a  bank- 
rupt, pending  a  former  one,  (which  the  former  commission 
here  can  hardly  be  said  to  be,)  under  which  he  has  not  ob* 
tained  his  certificate,  is  void ;  besides  which,  that  decision 
proceeded  on  the  ground,  that  **  the  proceedings  under  the 
last  commission  were  manifestly  a  gross  fraud  and  con- 
trivance on  the  face  of  them ;  that  the  whole  was  a  gross 
fraud  :"  whereas  here  it  is  cleai^that  no  fraud  was  contem- 
plated, nor,  indeed,  can  it  be  said,  that  any  has  been  prac- 
tised. 

Cur.  adv.  vult. 

Lord  Tenterdbn,  C.  J.,  now  delivered  judgment,  and 
after  stating  the  substance  of  the  affidavits,  thus  proceeded: 
The  case  principally  relied  upon  in  argument,  to  shew  that 
the  second  commission  in  this  case  was  void,  was  that  of 

(fl)  2  J.  B.  Moore,  71.  (b)  5  D.  &  R.  258;  3  B.  &  C.  222. 


590 


1898. 


Till 

V, 
WiLSOV. 


CASES  IN  THE  KINGS  BENCH, 

Martin  v.  0*Hara  (a).  It  was  there  decided  that  a  second 
commission  against  a  bankrupt,  pending  a  former  one  un* 
der  M'hich  he  had  not  obtained  his  certificate^  was  void;  a 
decision  which  applies  very  strongly  to  the  present  case. 
It  is  but  justice,  however,  to  observe,  that  the  second  com- 
mission in  that  case  was  evidently  a  mere  contrivance, 
entirely  founded  in  fraud, — an  observation  which  is  not 
applicable  to  the  present  case;  though  here  there  is  no 
evidence  to  shew  that  the  assignees  under  the  first  com- 
mission in  any  manner  acquiesced  in  the  issuing  of  the 
second,  or  in  the  subsequent  trading  of  the  bankrupt.  The 
opinions  of  the  different  lords  chancellors,  which  were  cited, 
appear  to  have  been,  that  the  second  commission,  in  a  case 
like  the  present,  ^ould  be  void.  On  the  part  of  the  de- 
fendant we  were  referred  to  the  case  of  Webb  v.  Fox  (6), 
where  it  was  decided  that  an  uncertificated  bankrupt  might 
maintain  trover  in  respect  of  goods  acquired  since  his 
bankruptcy ;  but  the  reason  of  that  is,  that  as  between  him 
and  all  the  rest  of  the  world,  except  his  assignees,  he  has  a 
special  property  in  the  goods.  The  case  of  BiUts  v. 
Bilke(c)  was  also  mentioned,  but  nothing  was  decided 
with  respect  to  this  question  there  ;  and  ^we  were  referred 
to  it  merely  as  shewing  the  unsettled  state  of  the  question. 
It  was  urged  on  the  part  of  the  defendant  that  the  second 
commission  ought  to  be  deemed  good  until  it  was  super- 
seded ;  or  that  the  Lord  Chancellor  would,  upon  applica- 
tion to  him,  allow  the  sAond  commission  to  stand  and 
supersede  the  former:  but  we  do  not  consider  ourselves 
called  upon  in  this  case  to  say  what  would  be  the  effect  of 
a  supersedeas  either  of  the  first  or  of  the  second  commission. 
We  are  of  opinion,  that  in  this  case  the  second  commission 
was  absolutely  void ;  and  that  all  the  property  of  the  bank- 
rupt, subsequently  acquired,  vested  in  his  assignees  under 
the  first  commission.  The  case  of  Todd  v.  Maxfield  was 
also  mentioned,  with  reference  to-  the  effect  of  a  second 


(a)  Cowper,  823. 
(h)  rT.R.  391. 


(c)  4  Price,  240. 
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conimissioD,  under  which  the  bankrupt  did  not  pay  fifteen 
shillings  in  the  pound ;  but  the  effect  of  that  can  have  no 
bearing  upon  the  present  question.  The  law  is  now  altered 
in  that  respect ;  and  by  the  6  Geo.  4,  c.  YG,  s.  127t  the  future 
property  in  such  cases  vests  in  the  assignees,  who  are  enti- 
tled to  seize  the  same  in  like  manner  as  they  might  have 
seized  property  of  which  the  bankrupt  was  possessed  at 
the  time  of  issuing  tl^e  commission.  Upon  the  authority, 
therefore,  of  Martin  v.  O'Hara,  and  of  the  repeated  decla- 
rations of  lords  chancellors,  that  in  such  a  case  as  this  the 
second  commission  is  absolutely  void,  we  are  of  opinion 
that  the  certificate  obtained  by  the  defendant  under  that 
commission  is  unavailing,  and  consequently  that  the  rule 
for  discharging  him  out  of  custody  at  the  suit  of  the  plain- 
tiffs must  be  discharged. 

Rule  discharged. 
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The  King  v.  The  Commissioners  of  the  Parish  of 

St.  Paul,  Shadwell. 

By  an  act,  15  Geo.  3,  cap.  54,  entituled  **  An  act  for  TheCourtwill 
...  ,   g,  '  »  J  grant  a  tnando' 

pavmg  and  regulatmg,  and  for  preventmg  nuisances  and  ff^f^g  ^q  corn- 
obstructions   within   New  Gravel   Lane,  and  the  several  nussioncre 

.     .  entrusted  by 

Streets,  lanes,  passages,  and  places  withm  the  parish  of  St*  act  of  parlia- 

Paul,  Shadwell,  in  the  county  oftMiddlesex,  not  comprised  ^®u[«^,|J  o?"" 
in  an  act  passed  in  the  11th  year  of  his  present  Majesty's  the  expendi- 
reign,  for  paving  and  regulating  Rosemary  Lane  and  the  ^jg^,  ^^  compel 

other  places  therein  mentioned,"  certain  persons  were  ap-  ^hem  to  levy  a 

.       rate  for  the 
pomted  commissioners  for  pavement  for  part  of  the  parish  purpose  of 

of  St,  Paul,  Shadwell,  and  it  was  enacted,  that  it  should  pay»ngoffa 

sum  borrowed 

be  lawful  for  the  said  commissioners  to  borrow,  upon  credit  on  the  rates 

•    p 

upon  the  rates  and  assessments  to  be  made  by  virtue  of  commksioners 
that  act,  any  sum  or  sums  of  money  at  interest^  and  to  raise  without  pledge 

ing  their  per- 
sonal responsibility,  where  the  liabilities  created  under  the  former  act  are  reserved  by 
the  new  act,  altbou«^h  the  latter  directs  that  the  commissiooera  shall  be  soed  in  the 
name  of  their  clerk,  and  no  interest  has  been  paid  within  twenty  years. 
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1838.        any  sum  or  sums  of  money  by  the  sale  of.  annuities  for  the 

^"^^^^^^      natural  life  or  lives  of  such  person  or  persons  as  should  be 

9,  nominated  or  appointed  by  the  purchaser  or  contractor,  so 

St.  Paul,     ^g  gu^h  annuity  or  annuities  did  not  exceed  the  rate  of  10/. 
Shadweix.  "^        •  . 

per  cent.  I  and  so  as   the    purchase    money  for   any  one 

annuity  exceeded  not  1000/.,  and  so  as  the  moneys  to  be 

raised  by  the  ways  and  means  aforesaid,  or  either  of  them, 

did  not  exceed  5000/.;  and  that  it  should  be  lawful  for 

the  commissioners  to  make  an  order  for  the  repayment  of 

the  moneys  to  be  borrowed  as  aforesaid  and  the  interest 

thereon,  and  also  for  the  payment  of  such  annuity  or  aniiui- 

ties  as  should  be  purchased  as  aforesaid,  particularizing  at 

what  respective  times  in  the  year,  and  in  what  proportions, 

the  said  interest  and  annuities  should  be  paid,  according  to 

the  agreement  of  the  parties,  upon  the  said  loan  or  pur* 

chase;  and  from  and  immediately  after  such   order  and 

receipt  for  the  moneys  advanced  should  be  signed  by  the 

commissioners,  the  moneys  so  advanced  and  lent  at  interest, 

and  the  respective  annuities,  were  thereby  charged  upon  the 

rates  and  assessments  to  be  made  by  virtue  of  that  act 

Under  this  act  300/.  was  borrowed  from  John  Armitagt^ 
for  which  he  received  the  following  document,  signed  by 
five  of  the  coinmissioners,  but  not  sealed  : 

**  We,  the  commissioners  constituted  and  appointed  for 
'  putting  in  execution  an  act  of  parliament  made  and  passed 
in  the  fifteenth  year  of  the  reign  of  King  Geo.  S,  entitled 
'  An  act  for  paving  and  rUguIating,  and  for  preventing  nui- 
sances and  obstructions  within  New  Gravel  Lane,  and  the 
several  streets,  lanes,  passages,  and  places  within  the  parish 
of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex,  not  com- 
prised in  an  act,  passed  in  the  eleventh  year  of  his  present 
Majesty's  reign,  for  paving  and  regulating  Rosemary^ne, 
and  the  other  places  therein  mentioned,"  have,  inpur^ance 
and  by  the  authority  vested  in  us  by  the  said  act,  borrou^  of 
John  Armitage,  of,  &.c.  the  sum  of  300/.  upon  the  credit  of 
and  chargeable  upon  the  rates  and  assessments  to  be  made  by 
virtue  of  the  said  act,  for  which  we  have  agreed  to  pay 
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interest  for  the  same  at  and  after  the  rate' of ^4/.  105.  p^ 
cent,  per  annum,  in  the  proportion,  manner  and  form  after 
mentioned,  until  the  repayment  of  the  said  principal  money. 
Now  we,  the  said  commissioners,  according  to  our  agree- 
ment with  the  said  John  Jmiitage^  and  in  consideration  of 
the  said  sum  of  300/.  to  us  in  hand  paid,  as  by  our  receipt 
indorsed  doth  appear,  hate,  at  our  meeting  held  in  pursu- 
ance '  of  the  said  act,  at  the  Vestry  Room  of  the  parish 
church  of  St.  Paul,  Shadwell,  aforesaid,  the  day  these  pre- 
sents bear  date,  ordered,  directed  and  appointed,  and  by 
these  .presents  do  order,  direct  and  appoint  to  be  paid  to 
tfa^  said  John  Armitdge,  his  executors.  Sec.  yearly  and  every 
year  until  the  redemption  of  the  said  rates  by  the  repayment 
of  the  said  principal  sum  of  300/.,  exclusive  of  the  interest 
that  shall  accrue  due  thereon  as  aforesaid,  the  yearly  sum 
of  13/.  10s.  as  and  for  the  interest  of  the  said  sum  of  300/. 
at  the  rate  of  4/.  IO5.  per  cent,  per  annum,  by  four  equal 
quarterly  payments  on  the  usual  feasts  or  quarter  days  foW 
lowing,  &c.  and  which  interest  shall  be  paid  and  payable 
out  of  the  money  arising  by  the  rates  and  assessments  to  be 
paid  by  virtue  of  the  said  act,  as  the  same  is  thereby  di- 
rected:  provided  always  that  nothing  herein  contained  shall 
extend  or  be  construed  to  give  the  said  Johti  Armitage,  his 
executors,  8lc^  a  priority  to  any  other  charges  made  by  the 
same  commissioners  on  the  said  rates,  but  that  all  such 
charges  shall  stand  in  equal  degree.  In  witness  whereof, 
and  in  obedience  to  and  under  thS  direction  of  the  said  act, 
we  do  sign  this  our  order  this  26th  day  of  August,  1776." 
In  July  1801,  Armitage  being  dead,  Dretory,  his  sur- 
viving executor,  received  five  years'  interest,  due  at  Mid- 
summer, 1801,  from  the  acting  commissioners;  6/.  155. 
in  February,  1802,  for  interest  due  at  Christmas,  1801 ; 
and  in  the  summer  of  1802,  the  interest  due  at  Mid- 
summer in  that  year.  Drewry,  being  engaged  in  business 
at  Derby,  and  not  having  occasion  to  come  to  London, 
had  not  applied  for  the  payment  of  interest  from  1802  to 
1812. 

VOL.  I.  Q  Q 
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1898.  ^  By  an  act  of  50  Geo.  3»  intituled  ''  An  act  for  better  re- 

^"^""^^^^  gulating,  maintaining  and  employing  the  poor  within  the 

9.  parish  of  St.  Paul,  Shad  well,  in  the  county  of  Middlesex; 

St.  PiuL,  fQ|.  better  lighting^^^atching,  paving,  cleansing,  repairing, 

OHADWELL*  i  •  •         i 

and  improving  the  streets  and  other  public  places  m  the 
said  parish ;  and  for  repealing  three  acts  severally  passed 
in  the  29th  year  of  King  George  the  2d,  and  in  the  10th 
and  15th  years  of  his  present  Majesty,  relative  thereto,''  the 
said  act  of  15  George  3d|  and  two  other  acts  therein  re* 
cited,  and  all  the  several  powers  and  authorities,  matters 
and  diings  therein  contained,  so  far  as  they  related  to  the 
said  parish  of  St.  Paul,  Shadwell,  were  repealed  and  made 
toid  to  all  intents  and  purposes  whatsoever,  save  and  ex- 
cept as  to  the  recovering,  levying,  collecting,  and  receiving 
any  penalties,  rates  or  assessments  due  at  the  time  of 
passing  that  act,  and  the  payment  of  the  several  bonds,  an* 
nuities,  and  other  debts  and  sums  of  money  secured  and  then 
remaining  due  or  subsisting,  and  payable  under  those  acts 
repealed  or  any  of  them,  and  which  said  penalties,  rates  and 
assessments  might  and  should  be  recoverjible,  levied  and 
collected,  and  bonds,  annuities  and  debts  paid  under  the 
powers  and  authorities  of  that  act;  and  that  that  act  should 
be  considered  as  extending  in  its  operation,  effects  and 
powers  over  the  whole  of  the  said  parish  of  ShadwelL 

By  section  16,  it  was  enacted,  ''  that  the  said  commis- 
sioners should  and  might  sue  and  be  sued  in  the  name  .of 
their  clerk  or  clerks  for  the  time  being,  to  be  appointed 
under  that  act." 

Between  1812  and  1823  several  applications  were  made 
by  Drewry  and  his  agents  to  the  commissioners  for  puttii^ 
that  act  into  execution,  and  their  clerk  and  treasurer,  for 
payment  of  the  arrears  of  interest,  without  effect,  upon 
which  Drewry  filed  a  bill  iu  Chancery.  The  cause  came 
to  a  hearing  in  Michaelmas,  1826,  when  the  bill  was  dis- 
missed without  costs,  with  an  intimation  from  the  Master 
of  the  Rolls  (Sir  John  Copley)  that  the  proper  course 
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Mras  for  Dretory  to  apply  for  a  mandanfus.  Oh  the  9th 
of  July,  1827,  Drewry  gave  notice  to  the  commissioners 
that  he  intended  to>  and  should  and  would^  as  soon  after 
the  expiration  of  twenty  days  of  their  being  served  with 
that  notice,  as  an  opportunity  should  occur,  unless  the 
commissioners  named  and  appointed  by  virtue  of  the  said 
act  of  50th  Geo.  3d,  some  or  one  of  them^  should  and  did 
forthwith  pay  unto  him,  as  such  "surviving  executor,  tiie 
arrears  of  interest  then  due  under  and  by  virtue  of  the 
said  deed-poll,  or  part  thereof,  make  or  cause  to  be  made 
an  application  to  the  Judges  of  his  Majesty's  Court  of 
King's  Bench,  at  Westminster,  for  a  mandamus,  to  compel 
the  said  commissioners  to  appropriate  a  part  of  the  moneys 
arising  from  the  rates  and  assessments  levied  or  to  be  levied 
under  the  said  last  mentioned  act,  towards  payment  of  the 
arrears  and  future  payment  of  the  said  interest. 
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The  King 

V. 

St.  Paul, 
Shadwell. 


In  Michaelmas  term  last,  Coleridge  obtained  a  rule  calling 
upon  the  commissioners,  **  appointed  and  acting  under  and 
by  virtue  of  a  certain  act  of  parliament,  made  and  passed 
in  the  50th  year  of  the  reign  of  his  late  Majesty  King 
George  the  Sd,  for  better  regulating,  maintaining  and  em- 
ploying the  poor  within  the  parish  of  St.  Paul,  Shadwell, 
in  the  county  of  Middlesex ;  for  better  lighting,  watching, 
paving,  cleansing,  repairing  and  improving  the  streets  and 
other  public  places  in  the  said  parish ;  and  for  repealing 
three  acts  severally  passed  in  the  29th  year  of  King  George 
the  2d,  and  in  the  10th  and  15th  years  of  his  said  late  Ma- 
jesty King  George  the  3d,  relative  thereto,"  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  directed  to  them, 
commanding  them  to  make  all  necessary  orders,  and  to 
take  all  necessary  measures  for  appropriating  a  part  of  the 
moneys  arising  from  the  rates  and  assessments  levied  or  to 
be  levied  under  the  said  first  mentioned  act,  towards  pay- 
ment to  John  Drewry  of  the  arrears,  and  future  payments 
of  the  interest,  secured  by  a  certain  deed  poll  granted  (in 

QQ2 
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1828.        pursuance  of  the  said  act  of  the  15th  year  of  the  said  late 
fru^'^^f^     King  George  the  3d)  to  one  John  Armitag^,  for  securing 

V,  the  sum  of  SOOL  and  interest,  to  which  said  deed-poll  the 

St  Paul  flft 

Shadwell.    ^^^^  John  Drew^ry  if  entitled,  as  the  sole  surviving  executor 

of  the  said  John  Armitage,  deceased. 

Gumey  and  Piatt  now  shewed  cause.  No  application 
for  payment  having  been  made  for  the  last  twenty-six 
years^  the  debt  must  be  presumed  to  have  been  paid.  If 
it  has  not,  the  act  points  out  the  remedy  by  action  against 
the  clerk;  and  the  Court  will  not  grant  a  mandamus  where 
the  party  has  another  specific  remedy  (a).  The  application 
for  a  mandamus  OM^X  to  be  made  within  a  reasonable  time. 
In  Rex  V.  The  Justices  of  Lancashire  (6)  the  Court  refused 
a  mandamus  to  make  a  rate  to  reimburse  inhabitants,  on 
whom  a  fine  had  been  levied  for  non-repair  of  a  highwayi 
after  an  interval  of  eight  years.  This  is  not  a  deed-poll,  as 
it  is  not  under  seal.  If  this  had  been  the  case  of  a  private 
individual,  he  would  have  been  barred  after  six  years.  It 
is  the  duty  of  the  commissioners,  who  are  trustees  for  the 
public,  to  take  the  opinion  of  the  Court.  - 

Coleridge,  contrsl,  was  stopped  by  the  Court. 

Per  Curiam. — The  clerk  cannot  be  sued  except  where 
the  commissioners  are  liable,  and  their  liability  must  de- 
pend upon  the  form  of  the  instrument     Upon  this  instni- 
*  ment  no  party  could  be  sued.    Where  an  action  is  brought, 

and  you  plead  payment,  you  may  in  general  rely  upon  the 
period  which  has  elapsed.  So  here,  if  there  is  any  mode 
of  compelling  payment,  you  may  return  payment  to  the 

(fl)  Rex  V.  Bishop  of  Chester,  1  M.  &  S.  80;  Cora.  Dig.  Mandamos, 

T.  R.  396;  Rex  v.  Mat/or  of  Col-  A.  B.;  Selw.  N.  P.  7th  ed.  1080. 
Chester,  2  T.R.  259 ;  Rex  v.  Arch*  (b)  12  East,  366 ;  and  see  Rex 

bishop  of  Canterbury,  S  East,  its ;  v.  Stainforth  and    Keadbtf  Omd 

R^x  V.  Commissioners  of  Dean,  2  Company,  1  M.  &  S.  33. 
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mandamus.     But  this  is  money  lent  to  a  public  body.     If 

it  had  been  paid,  their  books  would  contain  some  entry  to 

that  effect :  the  books  of  the  old  commissioners  would  be  v. 

handed  over  to  the  new ;  and  the  last  w:t  contains  an  ex-    Shadwell 

press  reservation  of  all  powers  and  liabilities  which  existed 

under  the  former  acts. 

Rule  absolute. 


The  Kino 


LovELAND  V.  Knight. 

X  HIS  was  an  action  of  debt,  upon  a  bond  executed  by  the  Where  the 
defendant;  as  the  surety  of  A.  B.,  a  collector  of  assessed  bond  describes 
taxes,  for  the  due  payment  over  by  the  latter  of  the  taxes  a  public  act  of 
collected    by  him.     Plea,  non  est  factum.    At  the  trial  an  act  respect- 
before  Lord  Tenterden,  C.  J.,  at  the  last  London  Sittings/  i°g  "duties  of 

.  .      assessed 

the  only  question  was  whether  the  title  of  the  act  of  parlia*  taxes,"  which 

ment,  authorizing  the  collection  of  the  taxes  in  question,  "^®'™®^^®' 
was  correctly  recited  on  the  record,  in  which  the  condition  the  condition 
of  the  bond  was  set  out  upon  oyer;  the  condition,  as  i*  describing  it  as 

appeared  upon  oyer,  stating  that  the  act  was  one  respecting  an  act  respect- 
,     •  1  >f      I  1-  1  ing "  duties  <wi 

''duties  on  assessed  taxes,    whereas,  accordmg  to  the  con-  assessed 

dition  of  the  bond  when  produced  in  evidence  under  the^?*^'". '^®^*" 

.  1     .         /.  nance  is  not 

issue  of  non  est  factum,  the  title  of  the  act  was, ''  duties  of  fatal. 

assessed  taxes.^'  It  was  objected  that  this  was  a  fatal 
variance ;  but  the  Lord  Chief  Justice  overruled  the  objec- 
tion, and  the  plaintiff  had  a  verdict.  • 

jP.  Pollock  now  moved  for  a  new  trial^  and  renewed  the 
objection.  It  is  a  rule  of  pleading  that  where  a  document 
is  set  out  upon  oyer,  it  must  be  correctly  set  out,  even  to 
the  very  letter.  In  such  cases  a  variance  in  appearance,' 
though  none  in  sense^  is  fatal.  In  fVaugh  \.  Bussell  (a), 
the  defendant  in  an  action  of  debt  on  bond  prayed  oyer  of 
the  condition,  which  was  for  the  payment  of  *'  one  hundred 

(a)  1  Marsh.  2U;  b  Taunt.  707. 
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pounds/'  and  pleaded  non  est  factum ;  the  word  hundred 
was  omitted  in  one  place  in  the  condition ;  and  it  was  held 
that  this  was  such  a  variance  between  the  oyer  and  the 
condition    as    preAuded    the    plaintiff   from    recovering. 
[Bayley,  J.  This  is  a  public  act ;  are  we  not  bound  to  take 
judicial  notice  of  the  way  in  which  it  is  worded  i     Is  uot 
the  Court  bound  to  take  notice  that  there  is  such  an  act 
containing  the  word  of,  and  that  there  is  no  such  act  con- 
taining the  word  on?    Lord  Tenterden,  C.  J.     I  have 
always  understood  the  rule  to  be^  that  where  the  erroneous 
expression  does  not  alter  the  meaning  of  the  sentence,  but 
leaves  it  equally  intelligible,  it  is  no  variance.     Is  not  that 
the  case  here?]     By  setting  out  the  bond  on  oyer,  the 
plaintiff  professes  to  set  it  out  in  the  very  words  and  letters, 
and  is  bound  to  do  so.     {Bayletfy  J.  It  has  been  held  that 
the  omission  of  a  word  where  the  context  supplies  it,  con* 
stitutes  no  fatal  variance.]     By  the  statute  28  KUz.  c.  4, 
sheriffs  are  liaUe  to  a  penalty  for  taking  more  than  a  certain 
sum   on  executioiis   "  npon  the   body,  lands,   goods,  or 
chatteb ;"  and  where  a  declaration  on  that  statute,  in  re« 
citing  it,  stated  the  words  as,  ''  body,  lands,  goods,  and 
diaitels,"  the  variarnce  was  keM  to  be  fatal.     King  t.  Af(sr- 
sack  (a).     In  Binfce  v.  Whitaker  (b),  Lord  Monoid  said 
that  where  a  party  unnecessarily  set  out  an  act  of  parlia* 
ment,  he  would  hold  him  to  half  a  letter;  and  iu  MUU  v. 
Wilkins  (c).  Lord  Holt,  speaking  of  an  act  of  parfiament, 
said,  the  title  is  not  a  material  part,  neither  is  it  necessary  to 
set  it  forth,  but  yet  it  is  a  name  given  liy  the  makers,  and 
therefore  you  must  describe  it  accordingly,  if  you  will  de- 
scribe it  by  its  title. 


Lord  Tenterden,  C  J.*— I  was  of  opinion  at  tbe  trial, 
and  I  am  of  the  same  opinion  now,  that  the  Bneaning  of 
the  sentence  in  this  case  is  not  altered  or  obscured  by  the 
mistake  that  has  been  fallen  into ;  and  therefore,  that  there 


(a)  6  T.  R.  771.  (b)  Doug.  94. 


(c)  2  Salk.  609. 
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is  no  variance.  The  rule  of  pleading  is,  that  you  must  not 
vary  the  sense  of  that  which  you  profess  to  set  out.  The 
case  cited  of  Waugh  v.  Bussell,  is  very  different  from  the 
present.  There  the  expression  one  poinds,  was  substituted 
for  that  of  one  hundred  pounds,  which  was  a  material  altera- 
tion of  the  sense  and  meaning  of  the  passage.  Here,  there 
is  no  such  alteration ;  for  the  expressions,  'Muties  on  assessed 
taxes/'  and  *'  duties  of  assessed  taxes/'  both  convey  pre- 
cisely one  and  the  same  meaning,  and  therefore  I  think 
there  is  no  variance,  and  no  reason  for  granting  the  rule. 
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Bayley,  J. — I  am  of  the  same  opinion.  I  take  it  that 
in  deciding  the  question,  whether  there  is  a  fatal  variance 
or  not,  you  are  not  merely  to  consider  whether  there  is 
something  stated  which  is  apparently  wrong,  but  you  are 
to  look  at  the  sentence  altogether,  and  at  the  context,  to 
see  whether  you  can  collect  from  the  whole  the  sense  in- 
tended to  be  expressed ;  and  that  if  you  can  do  so,  it  is  not 
a  fatal  variance.  In  King  v.  Pippett  (a),  where  the  declara- 
tion set  out  the  precept  from  the  sheriff  to  the  portreeve  of  a 
borough,  the  improper  insertion  of  the  word  if,  was  held 
no  variance,  for  it  might  be  rejected  as  surplusage.  So 
there  are  cases  in  which  the  improper  omission  of  a  word 
has  been  held  no  variance,  because,  looking  at  the  sentefhce 
altogether,  it  was  easy  to  ascertain  the  word  intended  to 
have  been  inserted,  and  the  meaning  intended  to  be  ex- 
pressed. The  act  of  parliament  in  this  case  is  a  public  act, 
the  language  and  meaning  of  which  we  are  bound  to  know; 
we  cannot  doubt  that  it  was  intended»to  describe  the  act  as 
one  regarding  the  duties  of  assessed  taxes,  and  therefore 
we  are  bound  to  read  it  so. 


The  other  Judges  concurred^ 


Rule  refused. 


(a)  1  T.  R.  235;  and  see  Draper  v.  Garratt,  3  D.  &  R.  226;  2  B. 
ficC.  2. 
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Doe,  on  the  demise  of  Bywater  v.  Brandling  and 

^  others. 

By  a  local  act  iHIS  was  an  action  of  ejectment,  brought  to  recover  cer- 
an/aVease "  '  ^^*"  messuages,  lands  and  premises,  situate  in  the  parishes 
made  in  pur-  of  Leeds  and  Hunslet,  in  the  West  Riding  of  the  county 
j4.  grants  to  '  ^^  York.  At  the  trial  before  Bayleif,  J.,  at  the  Yorkshire 
B.  lands,  with  Spring  Assizes,  1826,  a  verdict  was  found  for  the  plaintiff, 
waggon  ways  subject  to  the  opinion  of  this  Court,  on  the  following  case: 
S'^coalT^fo*/^  .  Eliiabeth  Bywater^  being  seised  in  fee  of  the  premises 
the  term  of  GO  in  question,  by  indenture  bearing  date  1st  August,  1738, 
?urther"eim as  ™2ide  between  the  said  Elizabeth  Bywater  of  the  one  part, 
B.,  his  execu-  and  one  Charles  Brandling,  since  deceased,  of  the  other 
should  work     p^rt,  in  consideration  of  the  yearly  rents  and  covenants 

certain  coal      thereinafter  reserved  and  contained  on  the  part  and  behalf 

mmes;  pro-  ,  ,  .  *^  ,   . 

Tiso  (both  in     of  the  said  Charles  Brandling,  his  executors,  administrators 

le^erthat\f^  ^"^  assigns',  to  be  paid  and  performed,  granted,  demised, 
B.  cease  to  leased,  set  and  to  farm  let  unto  the  said  Charles  Brandling, 
mines  or  fail    ^^^  executors,  administrators,  and  assigns,  two  closes  or 

in  any  one  year  parcels  of  land  in  the  said  indenture  mentioned  and  de- 
to  carry  a  cer-         .,,,,.,  ,  .  i  .  .     i  j 

tain  quantity     scnbed,  and  which  are  the  premises  sought  to  be  recovered 

of  coals  to  a     j^  |jjjg  action,  and  also  a  certain  stable  or  helm  therein 

depository 

cahed  C,         mentioned,  and  also  full  and  free  liberty,  power  and  autho- 

enter^^  By  a  ^^^^  ^^^  ^^^  ^^^  ^^^^  Charles  Brandling,  his  executors, 
subsequent  act  administrators  and  assigns  to  make,  lay  and  place  such 
the  quantity  ,  j  ^i 

to  be  carried     waggon  way  or  road,  waggon  ways  or  rqj^ds,  as  were  then 

is  increased ;  commonly  made  use  of  for  and  about  the  coal  mines^  and 
if  B.  do  not      coal  works  in  the  counties  of  Durham  and  Northumber- 

yearly  carry      land,  and  such  branches  from  the  same,  in,  upon,  over,  and 

such  mcreased 

quantity  to  C,  through  the  closes,  or  parcels  of  ground  thereby  leased,  or 

other' place^  any  part  or  parts  thereof,  as  should  be  proper  and  necessary 
near  thereto,     for  the   carriage   and  conveyance  of  coals  from  the  coal 

a  depository     mines  or  coal  works  of  him  the  said  Charles  Brandlings 
for  coals  in- 
stead thereof,''  A.  may  re-enter.     By  the  last  proviso,  the  first  is  virtually  repealed; 
and  B.  carrying  the  increased  quantity  to  a  depository  near  to  C,  is  excused  from 
carrying  coa]|^  C* 


Doe 

V, 
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within  the  manor  of  Middleton,  or  elsewhere,  to  Casson  i828. 
Close,  near  Leeds  Bridge ;  which  said  place,  called  Casson 
Close,  was  and  is  mentioned  in  a  certain  act  of  parliament, 
made  and  passed  in  the  31st  Geo.  2,  as  a  coal  yard  or  de-  Brandling. 
pository  for  coals,  to  be  brought  from  the  said  coal  mines 
or  coal  works  for  the  purposes  in  the  said  act  mentioned ; 
and  also  full  and  free  liberty,  power,  and  authority  for  him 
the  said  Charles  Brandling,  his  executors,  administrators 
and  assigns,  by  and  with  workmen,  servants,  horses  and  car- 
riages, to  break,  cut,  dig  and  remove  the  soil  of  any  part  or 
parts  of  the  said  closes  or  parcels  of  ground,  and  to  carry, 
convey,  fix,  lay  and  place  wood,  timber,  bricks,  stone,  earth; 
gravel,  iron  rails,  sleepers  and  other  materials,  unto,  in  and 
upon  the  said  closes  or  parcels  of  ground,  or  any  part  or 
parts  thereof;  and  also  to  cut,  dig  and  make  any  trench  or 
trenches,  bridge  or  bridges,  and  to  do  all  other  acts  and 
things  requisite,  necessary  or  convenient,  as  well  for  the 
making,  laying  and  placing  the  said  waggon  way,  or  ways, 
and  branches,  as  for  the  repairing  and  keeping  the  same  in 
good  order  and  repair  from  time  to  time,  as  occasion  should 
require.  And  also  full  and  free  liberty,  power  and  autho- 
rity for  him  the  said  Charles  Brandlings  his  executors, 
administrators  and  assigns,  and  his  and  their  servants, 
agents  and  workmen,  and  other  persons  by  him  or  them 
employed,  to  go,  pass  and  repass  in,  upon  and  along  the 
said  waggon  way  or  ways,  and  branches,  so  to  be  made  as 
aforesaid,  with  horses  or  other  beasts  of  burthen,  or  draught 
waggons  or  othef^arriages,  loaden  or  unloaden.  To  have, 
hold,  use  and  enjoy  the  same  unto  the  said  Charles  Brand- 
ling,  his  executors,  administrators  and  assigns,  from  the 
1st  May,  1758,  for  and  during  the  term  of  sixty  years,  fully 
to  be  complete  and  ended,  and  for  such  further  term  or 
longer  time  as  the  said  coal  works,  collieries  or  coal  mines, 
then  belonging  to  him  the  said  Charles  Brandling,  or  any 
other  coal  works,  collieries  or  coal  mines,  whereof  or  wherein 
he,  his  executors  or  administrators  should,  during  such 
term  of  years,  be  seised,  possessed  of  or  interested  in,  within 
the  said  manor  of  Middleton,  or  elsewhere,  in  the  West 
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^  and  wrought;  yielding  and  paying  therefore,  yearly  and 

tf.  every  year  during  the  term  thereby  granted,  for  the  said 

BaAVDLiiie.  •  waggon  way  or  ways,  the  yearly  rent  of  two  pounds,  and 
for  the  rent  and  residue  of  the  closes,  lands  and  grounds, 
the  sum  of  eleven  pounds.    And  the  lease  contained  a  pro- 
viso in  the  following  terms  :  ''  Provided  also,  that  in  case 
the  said  Charles  Brandling,  his  heirs  or  assigns,  shall  cease 
and  leave  off  to  work  the  said  collieries  or  coal  works,  or 
the  same  shall  by  means  of  fire  or  water,  or  by  any  other 
inevitable  accident,  fail  or  become  incapable  to  be  wrought, 
or  in  case  the  said  Charles  Brandling,  or  any  other  owner 
or  proprietor  thereof  for  the  time  being,  shall  refuse  or 
neglect  iu  any  one  year  to  bring  or  cause  to  be  brought  to 
the  depository  or  coal  yard  aforesaid,  such  quantity  of  coak 
(unless  prevented  by  fire,  water,  or  any  other  inevitable  acci- 
dent,) or  to  sell  and  dispose  thereof  at  such  rates  and  prices, 
or  for  such  purposes,  as  in  and  by  the  said  act  of  parliament 
is  in  that  behalf  mentioned,  provided  and  appointed  ;  then 
and  in  any  of  the  said  cases  it  shall  and  may  be  lawful  to 
and  for  the  said  Elizabeth  Bywater,  her  heirs  and  assigns, 
to  enter  into  and  upon  the  premises  hereby  leased,  and 
then  also  all  the  estate,  right,  title,  interest  and  privilege 
of  him  the  said  Charles  Brandling,  his  executors,  administra- 
tors and  assigns,  of  and  in  the  same,  shall  in  that  case  and 
from  thenceforth  cease,  determine  and  be  void.'*    Covenant 
by  the  lessee  for  the  payment  of  the  rents,  and  covenant  by 
the  lessor  for  quiet  enjoyment.     The  lands  demised  con- 
sisted of  four  acres  and  two  perches,  the  real  quantity  by 
admeasurement.     The  said  Elizabeth  Bywater  died  seised 
in  fee  of  the  reversion  of  the  said  demised  premises  in 
1 760,  and  by  her  will  (after  a  devise  of  an  estate  for  life  to 
her  uncle,  John  Bywater,)  devised  the  said  reversion  to  her 
cousin,  Charles  Bywater,  m  fee,  who  survived  the  testatrix, 
and  died  seised  in  fee  of  the  said  reversion,  having  by  his 
will  devised  the  reversion  to  his  brother,  John  Bywater,  for 
life,  and  from  and  after  the  decease  of  his  said  brother 
JoAn,  to  the  heirs  of  the  body  of  his  said  brother  John, 
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lawfully  to  be  begotten.  John  Bywater,  the  devisee,  8ur«  i828. 
vived  his  brother  Charles  By  water,  and  died  in  18£4;  and 
Ae  lessor  of  die  [daintiff  is  his  eldest  son.  Charles  Brand- 
lings the  lessee,  entered  into  and  was  possessed  of  the 
demised  premises,  under  the  lease  of  17^8,  and  Charles 
John  Brandling,  one  of  the  defendants^  on  the  day  of  the 
demise  laid  in  this  ejectment,  and  also  at  the  time  of  the 
commencement  of  this  action,  had  succeeded  his  father  as 
the  owner  and  proprietor  of  the  collieries  or  coal  works 
Hientioned  in  the  lease  above  set  forth,  and  together  with  the 
other  defendants,  as  his  under-tenants,  was  in  possession  of 
the  premises  demised  by  Elizabeth  Bywater  as  aforesaid^ 
The  term  of  sixty  years,  mentioned  in  the  lease,  expired  on 
the  1st  May,  in  the  year  1818.  No  coals  whatever  have  been 
brought  to  the  depository  or  coal  yard  called  Casson  Close, 
mentioned  in  the  said  proviso,  for  the  last  eleven  years ; 
and  the  said  Casson  Close  ever  since  has  been  and  now  is 
wholly  disused  as  a  depository  for  coals.  The  said  collieries 
have  been  ever  since,  and  still  are,  regularly  used  and 
wrought,  and  no  accident  either  from  fire  or  water,  nor  any 
oUier  inevitable  accident,  has  prevented  the  coals  procured 
from  the  said  collieries  from  being  brought  to  the  said 
depository  or  coal  yard  in  Casson  Close.  But  Mr.  Brand'- 
ling  determined  his  contract  with  the  proprietors  of  Casson 
Close  by  a  sale  of  his  interest  therein,  and  erected  a  new 
coal  staith;  which  is  nearer  to  the  collieries,  but  which  as 
well  as  Casson  Close  is  beyond  the  premises  in  qneation, 
in  the  lin^  from  the  collieries.  Mr.  Brandling,  before  the 
expiration  of  the  sixty  years,  discontinued  the  old  railway, 
which  was  laid  on  the  surface,  and  was  on  the  level  of  the 
ground  for  waggons  drawn  by  horses,  and  made  an  embank- 
ment ten  feet  high  and  twenty  feet  wide  at  the  base,  along 
which  embankment  the  coals  have  since  been  and  still  are 
brought  by  steam  waggons  to  the  new  staith,  which  was  a 
mode  of  conveyance  not  DKide  use  of  or  known  in  the 
county  of  Durham,  or  that  of  Northumberland,  at  the 
time  of  the  granting  of  the  lease  in  1758«  The  lessor  of 
the  plaintiff  made  an  entry  to  avoid  die  leasei  and  notice  to 
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quit  was  regularly  given  by  the  lessor  of  the  plaintiff  to  the 
> defendants,  which  expired  before  the  commencement  of 
this  ejectment;  but  the  defendants  continue  to  hold,  claim- 
ing under  the  lease  of  1758  as  a  valid  and  continuing  lease. 
Four  acts  of  parliament,  bearing  upon  this  subject,  have 
been  passed,  namely,  the  31  Geo,%  c.  22;  19  Geo.  3,  c.  11; 
33  Geo.  3,  c.  86;  and  43  Geo.  3,  c.  12;  copies  of  which  are 
annexed  to,  and  are  to  be  referred  to  as  forming  part  of, 
this  case. 

The  question  for  the  opinion  <>f  the  Court  is,  whether 
the  plaintiff  is,  under  the  circumstances,  entitled  to  recover, 
on  the  ground  either  of  the  lease  having  been  forfeited,  or 
of  its  having  determined  at  the  expiration  of  the  sixty  years. 
If  the  Court  shall  think  that  he  is  entitled  to  recover  upon 
either  of  those  grounds,  the  verdict  is  to  stand ;  if  not,  a 
nonsuit  is  to  be  entered  (a). 


This  case  was  twice  argued :  first,  at  the  sittings  in  banc 
after  last  Trinity  term,  before  the  three  puisne  Judges,  by 
Preston  for  the  plaintiff,  and  Blackburn  for  the  defendant ; 
and  afterwards,  at  the  desire  of  those  three  learned  Judges, 
in  this  term,  before  the  full  Court,  by  Brougham  for  the 
plaintiff,  and  Tindal,  S.  G.,  for  the  defendant'.     The  ques- 


(fl)  The  points  intended  to  be  in- 
sisted upon  in  argument,  as  stated 
in  the  margins  of  the  Paper  Books, 
were  as  follows : 

.  The  lessor  of  the  plaintiff  will 
contend, 

First,  that  the  lease  determined 
when  the  sixty  years  expired. '  Se- 
condly, that  if  it  could  have  had 
continuance  bejond  the  sixty  years, 
it  determined  when  the  Casson 
Close  ceased  to  be  a  place  of  de- 
posit for  coals. 

The  defendants  will  contend, 

First,  that  the  lease  of  1st  Au- 
gust, 1758,  to  C.  Brandling,  for 
sixty  years,  and  for  such  further 
or  longer  time  as  the  coal  mines 


should  continue  to  be  ivrought,  is 
sufficiently  certain  as  to  its  dura- 
tion. Second,  that  the  lease  was 
not  avoided  by  coals  being  depo- 
sited at  a  place  adjoining  Cassoa 
Close,  and  not  in  Casson  Close 
itself;  inasmuch  as  the  supply  of 
coals  to  the  inhabitants  of  Leeds, 
at  the  prices  mentioned  in  the  31 
Geo.  2,  c.  22,  was  the  main  object 
of  the  provision ;  and  that  the  ap- 
pointment of  Casson  Close  as  a 
depository,  was  merely  directory. 
Third,  that  by  the  43  Geo.  3,  c.l2, 
the  legislature  autliorized  Mr. 
Brandling  to  form  another  deposi- 
tory for  coals,  at  any  place  near  to 
Casson  Close. 
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tion  Id  issue  depended  entirely  upon  the  construction  of        1828. 
the  local  acts  of  parliament  mentioned  in  the  case ;  and  as 
the  acts  themselves,  and  the  arguments  advanced  with  refer- 
ence to  them,  are  fully  noticed  in  the  judgment  of  the  Court,  B^andltwo. 
it  is  deemed  unnecessary  to  detail  them  here. 

LfOrd  Tentebden,  C.  J. — ^This  case  depends  entirely 
on  the  construction  to  be  given  to  these  local  acts  of  par- 
liamisnt,  or  rather  to  the  last  of  them,  the  43d  of  George 
the  3d.  In  construing  such  acts  of  parliament,  we  are  to 
look  not  at  the  preamble,  or  at  the  words  of  any  one  par- 
ticular clause,  alone,  but  at  the  language  of  the  whole ;  and 
if  in  the  preamble,  or  in  any  one  clause,  we  find  expressions 
less  large  and  extensive  than  we  find  in  other  parts,  and 
upon  a  view  of  the  whole  we  can  see  that  the  larger  and 
more  extensive  expressions  used  in  other  parts  best  shew 
what  the  intention  of  the  legislature  was ;  then  it  is  our 
duty  to  give  effect  to  the  larger  expressions,  notwithstand- 
ing the  more  limited  phrases  which  may  be  found  in  other 
places.  We  must  look  at  the  whole  act,  and  form  our 
judgment  upon  it  as  a  whole.  Now  the  last  of  these  acts, 
the  43  Geo.  3,  was  made  for  the  purpose  of  intrqducing 
certain  alterations  in  the  former  acts.  The  lease  in  ques- 
tion was,  as  it  has  been  well  expressed  by  Mr.  Brougham, 
entirely  the  creature  of  the  legislature.  Looking  ^%  the 
first  act  of  parliament,  we  find  that  thie  legislature,  at  the 
time  of  passing  that  act,  had  for  their  object,  the  supplying 
the  inhabitants  of  Leeds  with  an  adequate  quantity  of 
coals  at  a  moderate  price.  The  inhabitants  of  Leeds  were 
anxious  to  obtain  an  adequate  supply  of  coals  at  a  moderate 
price.  Mr.  Brandling,  who  was  the  owner  of  certain  coal 
mines  in  the  neighbourhood,  was  willing  to  furnish  that 
supply  on  those  terms.  He  could  not,  however,  afford  to 
supply  the  coals  at  the  price  stipulated  for,  unless  he  could 
have  a  particular  line  of  road,  by  which  he  might  convey 
them  from  the  mines  to  the  town  of  Leeds.  These  were 
the  principal  parties  before  the  legislature  at  the  time  of 
the  passing  of  the  first  act>  namely,  the  inhabitants  of  Leeds 
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1828.        ^^  ^^®  ^"^  handy  and  Mr.  Brandling  on  the  other.     But 
^^^^^^^      there  were  other  persons,  who  came  incidentally  before  the 
^  legislature,  namely,  the  owners  of  certain  lands  which  lay 

Bravdling.  between  the  coal  mines  and  the  town  of  Leeds.  Tliose 
persons  had,  previously  to  the  passing  of  the  first  act,  en- 
tered into  agreements  with  Mr.  Brandling  for  granting  to 
him  leases^  either  of  the  land  over  which  his  proposed  line 
of  road  was  to  pass,  or  of  a  right  of  way  over  that  land,  for 
a  term  of  sixty  years,  and  for  such  further  term  as  he  might 
continue  to  work  the  coal  mines.  The  legislature,  there- 
fore, having  all  those  parties  before  them,  passed  the  first 
act  of  parliament,  for  the  purpose  of  carrying  into  effect 
the  object  of  each.  This  is  clear  from  the  language  of  the 
act.  It  begins  by  reciting  the  situation  and  the  objects  of 
the  parties  I  have  named,  and  the  existence  of  the  agree- 
ments for  leasesi  and  then  enacts,  in  the  first  instance,  that 
Mr.  Brandling  shall  be  at  liberty  to  convey  his  coala  over 
the  lands  and  grounds  mentioned  in  the  agreements,  inde- 
pendently of  any  lease  that  might  afterwards  be  granted. 
It  gives  him  authority  to  do  that,  but  with  this  restriction, 
or  upon  this  condition,  that  he  shall  furnish  a  specific  quan- 
tity of  coals,  at  a  specific  price^  in  every  year.  It  then  goes 
on  to  provide  that  leases  may  be  granted,  giving  at  the 
same  time  to  the  landowners,  independently  of  any  lease,  a 
remedy  for  the  recovery  of  their  rent,  in  case  it  shall  become 
in  arrear,  by  empowering  them  to  seize  any  waggon  load 
of  coals  that  may  be  passing  over  their  land.  Then  comes 
the  clause  respecting  leases.  That  enacts  **  that  it  shall 
and  may  be  lawful  to  and  for  the  said  several  owners  and 
proprietors  of  the  lands  and  grounds  in  and  upon  which 
such  waggon  way  or  ways  shall  be  made,  placed  and  laid 
down  as  aforesaid,  and  they  are  hereby  authorized  and  re- 
quired, by  indenture  or  indentures  under  their  respective 
hands  and  seals,  to  grant,  lease  or  demise  such  of  the  several 
fields,  lands,  wastes  and  other  grounds  so  belonging  to  them 
respectively,  or  the  liberty  and  privilege  of  making,  laying, 
placing  and  continuing  such  waggon  way  or  ways  in,  upon 
and  over  the  same  respectively,  unto  him  the  said  Charles 
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Brandling,  his  executors,  &c.  for  the  said  term  of  sixty        1828. 
years,  commencing  as  aforesaid,  and  for  such  further  term      ^<^*v^^^ 
or  longer  time  as  such  coal  works,  collieries  or  coal  mines  v. 

within  the  said  manor  of  Middleton,  or  elsewhere,  as  afore-  Bbandliho. 
said,  shall  continue  to  be  used  and  wrought;  with  such 
remedies  and  power  for  securing,  recovering  and  enforcing 
the  payment  of  the  several  yearly  rents,  payments,  reserva- 
tions and  considerations  contracted  or  agreed  to  be  paid  for 
the  same,  as  are  herein-before  directed,  ordered  and  pro- 
vided in  that  behalf;  and  with  such  covenants  on  the  part 
and  behalf  of  the  respective  parties  to  the  said  leases  or 
demises  as  shall  be  proper  to  be  inserted  therein  respec- 
tively, in  conformity  to  the  tenor,  purport  and  true  meaning 
of  the  seversd  contracts  or  agreements  between  the  said 
parties  respectively."  It  then  enacts  that  the  leases  shall 
be  enrolled  in  the  public  Register  Office  at  Wakefield ;  and 
that  they  shall  be  as  good,  valid  and  effectual  as  if  the 
persons  making  them  were  seised  in  fee  simple  of  the  lands 
thereby  demised.  And  then  comes  the  proviso,  **  that  in 
case  the  said  Charles  Brandling,  his  heirs  or  assigns,  shall 
cease  or  leave  off  to  work  the  said  collieries  or  coal  works, 
or  the  same  shall  fail  and  become  incapable  to  be  wrought, 
by  fire,  water  or  other  inevitable  accident,  or  in  case  the 
»8aid  Charles  Brandling,  or  other  owner  or  proprietor  thereof 
for  the  time  being,  shall  refuse  or  neglect  in  any  one  year 
to  bring  or  cause  to  be  brought  to  the  depository  or  coal 
yard  aforesaid  (Casson  Close)  the  quantity  of  coals  herein- 
before mentioned,  unless  prevented  by  fire,  water,  or  other 
inevitable  accident ;  or  shall  refuse  to  sell  or  to  offer  the 
same  to  sale,  when  brought  down  to  the  said  coal  yard,  for 
the  use  and  consumption  of  the  inhabitants  of  the  said 
town  of  Leeds,  at  the  rates  or  price  before  mentioned,  as 
by  them  respectively  shall  be  required ;  then,  and  in  either 
or  any  of  the  said  cases,  it  shall  and  may  be  lawful  to  and 
for  the  owners  and  proprietors  of  the  several  lands  and 
grounds  belonging  to  them  respectively,  which  shall  be  used 
and  applied  in  and  for  the  purposes  of  such  waggon  way  or 
ways  as  aforesaid^  to  enter  into  and  upon  the  several  lands 
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1828.        and  grounds  belonging  to  tbem  respectively,  which  shall  be 
^Zy^^"^      used  and  employed  for  the  purpose  of  such  waggon  way  or 
v.  ways  as  aforesaid ;  and  then  also  all  the  estate,  right,  interest 

Bbandlino.  jjjjJ  privilege  of  him  the  said  Charles  Brandling,  his  execu- 
tors, administrators  or  assigns,  of  and  in  the  same,  shall  in 
that  case,  and  from  thenceforth,  cease,  determine  and  be 
void."  Under  this  act  of  parliament  the  arrangement  went 
on  for  some  years,  when  it  was  found  that  the  quantity  of 
coals  furnished  was  not  equal  to  that  required  by  the  inha- 
bitants of  Leeds,  and  also  that  the  price  paid  was  not  an 
adequate  remuneration  to  Mr.  Brandling;  and  it  being  there* 
fore  apprehended  that  he  might,  as  he  was  entitled  to  do,  if 
he  thought  fit,  discontinue  conveying  his  coals  to  Leeds, 
which  would  be  a  great  inconvenience  to  the  inhabitantSi 
the  second  act  of  parliament,  19  Geo.  3.  c.  1 1,  was  passed; 
which  required  Mr.  Brandling  to  furnish  a  larger  quantity 
of  coals  than  he  was  required  to  do  by  the  first  act,  and 
enabled  him  to'  receive  for  them,  when  conveyed  to  the 
depository  at  Casson  Close,  a  larger  price  than  he  before  re- 
ceived. In  this  act  there  is  a  proviso  with  a  fresh  power  of 
re-entry,  enacted  at  full  length,  adapted  to  the  new  provisions 
contained  in  the  act;  in  substance,  a  proviso  for  re-entry  if 
Mr.  Brandling  does  not  convey  to  Casson  Close  the  latter 
quantity  of  coals  which  the  act  requires,  and  if  he  does  not- 
sell  them  at  the  price  limited  by  the  act.  Then  comes  the 
33  Geo.  S,  c.  86,  an  act  of  similar  import  with  the  last,  and 
having  the  same  object;  requiring  a  still  larger  quantity: of 
coals  to  be  conveyed  to  Casson  Close,  and  authorizing  Mr. 
Brandling  to  receive  a  still  higher  price ;  and  in  that  ifi 
the  clause  of  re-entry  is  again  given  at  full  length,  adapted 
to  the  alterations  which  are  there  made  as  to  the  quantity, 
and  as  to  the  price.  Both  those  acts  also  contain  a. special 
provision  that  the  right  and  interest  of  Mr.  Brandling, 
under  the  lease,  shall  not  cease  and  determine,  but  that  he 
shall  continue  to  have  the  same  interest  therein,  although 
the  coals  are  sold  at  the  increased  price,  beyond  that 
limited  by  the  lease.  We  then  come  to  the  last  act,  the 
43  Geo,  3,  c.  12.    That  act,  after  reciting  the  several  former 
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acts,  and  also  reciting  that  it  is  necessary  for  the  inb^itants  1828. 
of  Leeds  to  have  a  larger  supply  of  coals,  and  that  they  are 
willing  to  pay  a  larger  price  fot*  them,  enacts  that  the 
recited  acts,  and  all  and  every  the  rights,  clauses,  powers 
and  agreements,  penalties,  ybr/ei7t/re5,  rules,  remedies,  di- 
rections,  payments,  provisions,  articles,  matters  and  things 
whatsoever,  therein  contained,  exc^/  such  parts  of  the  same 
as  may  relate  to  any  exemptions  from  stamp  duties,  and  as 
are  thereby  varied,  altered,  or  repealed,  shall  be,  and  the 
same  are  thereby  declared  to  be  in  full  force  and  effect. 
Therefore  the  clause  of  forfeiture  in  the  former  acts,  which 
regarded  only  the  quantity  of  coals  to  be  deposited  at  a 
particular  place,  Casson  Close,  would,  if  nothing  further 
had  been  done  by  this  act,  have  remained  in  fu#  force,  and 
Mr.  Brandling  must  have  continued  to  deposit  the  coals  at 
that  place,  and  at  that  place  only.  But  the  act  goes  on  to 
enact,  that  he  may  sell  and  dispose  of  the  coals  which  shall 
be  deposited  in  Casson  Close,  the  depository  for  them,  or 
at  any  other  place  near  thereto,  to  be  used  as  a  depository 
for  coals  instead  thereof,  and  laid  up  in  or  upon  the  depo- 
sitory at  Casson  Close  aforesaid,  or  at  any  other  place  near 
thereto,  to  be  used  as  a  depository  for  coals  instead  thereof, 
to  the  inhabitants  of  Leeds,  at  a  certain  specified  rate  and 
price.  The  remaining  part  of  that  clause  is  then  copied 
from  the^  corresponding  clause  in  th^  former  act,  providing 
that  Mr.  Brandling's  right  and  interest  under  the  lease 
shall  not  cease  and  determine,  but  that  he  shall  continue  to 
have  the  same  interest  therein,  although  the  coals  are  sold 
at  the  increased  price;  not  attending  to  the  particular  alter- 
ation just  before  introduced  wiQi  respect  to  the  place  of 
deposit,  but  using  the  words  "  as  aforesaid ;"  which  words 
afone  might  serve  to  shew  that  the  new  depository  might 
stand  in  the  place  of  Casson  Close.  But  when  we  refer 
to  the  subsequent  parts  of  this  act,  we  find  that  wherever 
afterwards  Casson  Close  is  mentioned  as  the  depository,  it 
is  followed  by  the  words,  ''or any  other  place  near  thereto; 
to  be  used  as  a  depository  for  coals  instead  thereof;"  and 

VOL.  I.  B.B 
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though  the  clause  of  re-entry  is  repeated  in  the  same  terms 
as  in  the  former  acts,  it  is  with  that  addition^  that  when  it 
mentions  Casson  Close^  it  goes  on  to  say,  or  any  other  place 
near  thereto,  to  be  used  as  a  depository  for  coals  instead 
thereof.  It  is  clear,  therefore,  that  under  this  act  of  par- 
liament, there  would  be  no  right  of  re-entry,  on  the  ground 
of  the  coals  being  deposited  at  a  new  place  of  deposit; 
and  then  the  only  question  is,  whether  that  would  be  a 
ground  of  re-entry  under  the  lease.  To  hold  that  it  would, 
would,  as  it  seems  to  me,  be  to  violate  the  spirit  of  the 
agreement  between  these  parties,  as  expressed  by  the  legis- 
lature in  the  act  of  parliament.  The  lease  was  the  mere 
creature  of  the  l^islature  from  the  very  first,  and  has 
always  coftinued  to  be  entirely  under  the  control  of  the 
legislature.  The  clause  of  re-entry  contained  in  the  lease 
was  altogether  unnecessary;  for  the  legislature,  in  the  very 
first  act  of  parliament,  had  provided  for  re-entry  in  the  very 
event  in  which  it  is  provided  for  in  the  lease.  In  the  sub- 
sequent acts  of  parliament  they  continue  to  provide  for  it, 
with  only  that  necessary  alteration  in  the  two  intermediate 
acts,  arising  from  the  increase  of  the  price ;  and  in  the  last 
act  they  provide  for  it,  not  with  that  alteration  alone,  but 
with  the  additional  alteration  as  to  the  place  of  deposit 
It  appears  to  me,  therefore,  looking  at  the  whole  of  these 
acts  of  parliament,  and  taking  them  altogether,  that  the 
legislature  did  intend,  in  this  last  act,  to  control,  not 
merely  the  clause  of  forfeiture  in  the  preceding  acts,  but 
also  the  clause  of  forfeiture  in  the  lease ;  for,  otherwise, 
this  absurdity  would  follow,  that  the  original  lease  having 
been  granted  in  pursuance  of  an  act  of  parliament,  and 
with  a  clause  of  forfeiture  and  re-entry  corresponding  with 
the  terms  of  that  act,  the  clause  in  the  lease  would  not  be 
controlled  by  a  subsequent  act  of  parliament,  though  the 
same  clause  in  the  original  act  of  parliament  would  be. 
Such  a  consequence  would  be  repugnant  to  good  sense; 
and  it  is,  as  it  appears  to  me,  impossible  for  us  to  put 
such  a  construction  upon  an  act  of  parliament  as  must 
produce  such  an  effect.    Upon  the  whole,  therefore,  I  am 
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of  opinion^  that  the  lease  has  not  been  forfeited^  and  that 

the  defendant  is  entitled  to  the  judgment  of  the  Court.  ^Dob 


Bayley^  J. — I  have  entertained  very  considerable  doubts 
in  this  case,  but  after  much  deliberation,  1  now  feel  myself 
enabled  to  concur  in  the  view  taken  of  it  by  my  Lord  Chief 
Justice.  I  consider  it  an  established  and  highly  useful 
rule,  in  the  construction  of  all  acts  of  parliament  of  a 
focal  and  personal  nature,  to*  require  that  the  parties  solicit-^ 
ing  an  act  of  parliament  should  state  in  it  plainly,  and 
distinctly,  and  unequivocally,  what  they  mean,  in  order 
that  the  public  on  the  one  hand,  and  the  legislature  on  the 
other,  may  not  be  taken  by  surprise,  and  may  not  be  left 
in  doubt  as  to  the  object  and  effect  of  the  enactment. 
That  rule  has  not  been  observed  in  the  present  instance; 
and  the  non-observance  of  it  has  led  to  much  of  the  per«^ 
plexity  which  has  attended  this  case.  Looking  at  the  last 
of  these  acts  of  parliament,  the  45  Geo.  3,  c.  \2,  the 
recital  would  import  that  the  only  object  of  that  act  was 
to  remedy  the  inconvenience  resulting  from  the  amount  of 
the  price  to  be  paid  for  the*  coals.  So,  with  respect  to  the 
second  section,  if  it  had  been  distinctly  and  decidedly  in 
the  view  of  the  legislature  to  give,  by  that  section,  the 
power  of  changing  the  place  of  deposit  of  the  coals,  I 
should  have  expected,  not  only  that  such  an  intention 
would  have  been  intimated  in  the  recital  of  the  act,  but 
that  more  definite  and  express  terms  would  have  been  used 
in  the  clause  itself  upon  that  subject.  At  the  conclusion, 
for  instance,  I  should  have  expected  not  only  that  there 
would  have  been  the  proviso  that  Mr.  Brandling^H  interest 
in  the  lease  should  not  cease  by  reason  of  his  selling  the 
coals  at  the  advanced  price,  but  that  some  such  expression 
as  this  would  have  been  added,  "  and  although  the  said 
coals  shall  be  deposited  at  a  different  place  from  Casson 
Close.''  Again,  I  should  have  expected  that  there  would 
have  been  in  the  act  some  restriction  or  regulation  as  to 
the  place  to  be  substituted  for  Casson  Close.    .The  only 

BUS 
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description  that  we  have  is,  **  any  other  place  near  thereto.*' 
j^Q^       Now  it  might  be  possible  for  Mr.  Brandling  to  select  a 
V*  place  near  to  Casson  Close,  and  yet  much  less  convenient 

than .  Casson  Close  to  the  inhabitants  of  Leeds ;  and  by 
these  means  to  throw   upon  them  an  additional  burthen, 
not  in  an  increase  of  the  price  of  the  coals  themselves,  but 
in  an  increase  of  the  expense  attending  the  removal  of 
them  from  the  depository  into  their  own  cellars.     And,  as 
it  seems  to  me,  when  once  this  new  act  had  passed,  the 
inhabitants  of  Leeds  had  nothing  by  which  they  could 
protect  themselves  from  such  an  inconvenience,  except  the 
proviso  in  the  lease,  which  gave  the  landlords  the  power 
of  insisting  upon  the  continuance  of  Casson  Close  as  the 
depository^  not  for  their  own  interest,  for  to  them  it  was 
quite  immaterial  where  the  depository  was,  but  for  the 
interest  of  the  inhabitants  of  the  town.     Except,  therefore, 
for  the  circumstance  of  the  proviso  in  the  lease  being  con- 
nected with  the  first  act  of  parliament,  and  being,  as  I 
agree  that  it  was,  the  mere  creature  of  the  legislature,  and 
as  such  liable  from  time  to  time  to  be  virtually  varied  by 
new  clauses  in  new  acts   of  parliament,    I  should  have 
been  of  opinion,  that  the  representatives  of  Mrs.  Bytoaier 
would  have  had  a  right  to  have  said,  "  You,  Mr.  Brand- 
ling,  have  no  power,  of  your  own  authority,  without  our 
concurrence  and  consent,  to  hay/e  the  language  of  this  pro- 
viso varied,  except  by  plain,  clear,  and  unequivocal  words 
in  the  act  of  parliament  by  which  it  is  varied."     But  the 
short  ground  on  which  my  opinion  in  this  case  has  at  last 
been  formed  is  this,  which  has  been  already  so  forcibly 
put  by  my  Lord  lenterden;  I  consider  the  lease  as  having 
been  made  in  pursuance  of  the  act  of  parliament,  and 
that,  according  to  the  language  of  the  31  Geo.  2,  it  could 
contain  such  covenants,  and  such  covenants  jonly,  as  were 
consistent  with  the  tenor  of  the  act  of  parliament.    Among 
other  things,  it  was  to  contain,  and  does  contain,  a  speci6c 
proviso  in   the  very  language  of  the  act  of   parliament 
itself;  a  proviso,  in  my  opinion,  so  long  as  that  act  of 
parliament  continued  to  be  the  only  act  in  force,  of  no 
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operation ;  because  the  party  had  the  same  power  of  re- 
entry under  the  act  of  parliament  as  he  had  under  the  j^q^ 

lease.     The  proviso  in  the  lease^    until  some  alteration    _      ^• 

J    .       ,  i.        ,.   •  Brandling. 

came  to  be  made  m  the  act  of  parliament,  appears  to  me 

to  have  been  a  dead  letter.  It  would  have  Been  in  the 
lease,  virtually,  because  incorporated  by  the  act  of  par- 
liament in  it,  if  there  had  not  been  a  single  word  in  the 
lease  upon  the  subject.  The  proviso  in  the  lease,  there- 
fore, being  made  under  the  powers  of  the  act  of  parlia- 
ment, and  being  binding  only  so  far  as  it  was  consistent 
with  the  tenor  of  the  act,  was  not,  as  it  seems  to  me,  a 
distinct  and  independent  provision,  but  a  provision  de- 
pendent upon  and  coextensive  with  the  act,  liable,  vir- 
tually, to  be  repealed  or  controlled  by  any  alteration  which 
might  be  introduced  by  subsequent  acts  of  parliament. 
Then  what  is  the  effect  of  the  subsequent  acts  of  parlia- 
ment.^ The«l9  Geo,  3,  varies  the  quantity  of  the  coals 
and  the  amount  of  .the  price,  but  does  not  leave  the  old 
proviso  in  force,  for  it  makes  a  new  proviso  applicable  to 
the  whole  quantity  required  to  be  deposited  under  that  act. 
So,  the  33  Geo.  3,  which  again  increased  the  quantity  and 
the  price,  also  contains  a  new  proviso,  applicable  gene- 
rally to  the  whole  quantity  required  to  be  deposited  under 
that  act.  Then,  the  last  act,  the  43  Geo.  3,  first  makes 
an  additional  provision  in  one  of  the  enabling  clauses,  and 
then  makes  an  additional  proviso;  and  then  the  question  is, 
whether  that  new  proviso  is  not  to  be  considered  as  having, 
to  all  intents  and  purposes,  obliterated  and  destroyed  the 
provisos  in  the  former  acts.  The  new  provision  is,  that 
it  shall  be  lawful  for  Mr.  Brandling  to  deposit  the  coals  at 
the  depository  at  Casson  Close,  or  at  any  other  place  near 
thereto,  to  be  used  as  a  depository  instead  thereof.  Look- 
ing at  the  new  act  altogether,  it  is  clear,  as  it  seems  to 
me,  that  it  was  the  intention  of  the  legislature  to  have  one 
depository  for  the  coals,  and  one  only;  that  if  Casson 
Close  was  to  be  continued  as  the  depository,  it  was  to  be 
so  continued  not  merely  for  the  quantity  of  coals  originally 
required,  but  for  the  additional  quantity;  but  that  if  Mr. 
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Brandling  chose  to  abandon  Casson  Close,  and  adopt  a  new 
depository^  he  was  at  liberty  to  do  so,  provided  he  kept 
at  such  new  depository  the  whole  quantity  required  by  the 
act.  For  these  reasons  I  incline  to  think,  that  the  defen- 
dant in  this  case  is  entitled  to  our  judgment.  The  only 
effect  of  this  decision  will  be  to  enter  9  nonsuit,  so  that 
the  lessor  of  the  plaintiff^  if  he  is  dissatisfied  with  our 
opinion,  may  take  the  opinion  of  a  Court  of  Error. 

HoLBOYD,  J. — I  am  also  of  opinion  that  the  last  act  of 
parliament  allowed  the  substitution  of  another  place  near 
to  Casson  Close,  instead  of  Casson  Close,  as  a  depository 
for  the  whole  quantity  of  coals  required  by  that  act  to  be 
deposited,  any  thing  in  the  former  acts,  or  in  the  lease, 
notwithstanding.  I  agree,  therefore,  that  there  must  be 
judgment  for  the  defendant. 

LiTTLEDALE^  J. — I  have  uot  been  present  during  the 
whole  of  this  argument,  but  adverting  to  what  took  place 
at  the  former  argument,  at  which  I  was  present,  and  also 
to  as  much  as  I  have  heard  of  the  present  argument,  and 
to  the  opinions  expressed  by  my  Lord  Chief  Justice  and 
my  learned  brothers,  I  entirely  concur  with  them,  that  the 
judgment  ought  to  be  for  the  defendant. 

Judgment  of  nonsuit. 


Gray  v.  Gutteridge. 

tioneer sells  an  -A-SSUMPSIT  for  money  had  and  received  by  the  de- 
estate  by  pub-  fendant  to  the  plaintiff's  use.  Plea,  non  assumpsit,  and 
lie  auction, 

and  receives  a  deposit,  it  is  his  duty,  as  the  agent  of  both  vendor  and  purchaser, 
to  retain  the  deposit  until  the  sale  is  complete,  and  it  is  ascertained  to  whom  the 
money  belongs.  Where  an  auctioneer  sold  an  estate  by  public  auction,  and  received 
the  deposit,  and  signed  an  agreement  stating  that  be  acknowledged  to  have  sold 
the  estate,  and  that  he  agreed  to  complete  the  sale ;   and  the  sale  was  not  com- 

Sleted  on  account  of  a  detect  of  title : — Held,  that  the  purchaser  might  recover  the 
eposit  in  an  action  for  money  had  and  received  a^inst  the  auctioneer,  though  the 
latter  had  paid  it  over  to  the  vendor,  without  any  notice  from  the  purchaser  not  to  do 
so,  and  before  the  defect  of  title  was  ascertained. 
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issue  thereon.     At  the  trial  before  Lord  Tenterden,  C.J^,         1828. 
at  the  Middlesex  Sittings  after  last  term,  the  case  was 
this. — The  defendant  was  an  auctioneer,  and  the  action 
was  brought  to  recover  a  sum  of  money  paid  to  him  by  the  Gutteridoe. 
plaintiff,  as  the  deposit  upon  the  price  of  an  estate^  which 
had  been  knocked  down  by  the  defendant,  at  a  public  sale, 
on  the  28th  of  September,  18£6,  to  the  plaintiff  as  the 
highest  bidder.     By  the  conditions  of  sale,  *'  the  purchaser 
was,  immediately  after  the  sale,  to  pay  into  the  hands  of  the 
auctioneer  a  deposit  of  £20  per  cent,  in  part  of  the  pur- 
chase money,  and  to  sign  an  agreement  to  pay  the  remainder 
on  or  before  the  1st  of  November  next  after  the  sale.    The 
purchaser  was  to  accept  an  assignment  of  the  lease  without 
requiring  the  production  or  investigation  of  any  other  title 
than  that  which  the  lessee  held,  and  any  copies  of  deeds, 
or  office  copies  of  writings,  or  extracts  of  writings,  or  other 
documents  which  might  be  required,  were  to  be  at  the  ex- 
pense  of  the  purchaser ;  and  if  from  any  circumstance  th<i 
purchase  should  not  be  completed  at  the  time  limited,  the 
purchaser  was  to  pay  interest  on  the  purchase  money,  at 
the  rate  of  £5  per  cent,  per  annum,  until  the  purchase  was 
completed.    An  abstract  of  the  title  was  to  be  furnished  at 
the  expense  of  the  vendor,  and  the  expense  of  the  assign- 
ment was  to  be  borne  by  tbe  purchaser."     Immediately 
after  the  sale  the  following  agreement  was  entered  into  and 
signed  by  the  plaintiff  and  the  defendant: — '^  I,  the  undeiv' 
signed  William  Gutteridge,  do  hereby  acknowledge  to  have 
this  day  sold  by  auction,   and   I,  the  undersigned  John 
Gray,  do  acknowledge  to   have  this  day  purchased,  the 
hereditaments  and  premises  comprised  in  Lot  1  of  the 
annei^ed  particulars  of  sale,  at  and  for  the  price  and  sum  of 
«£l080,  and  have  paid  a  deposit  of  <£22();  and  we  do 
hereby  mutually  agree  to  complete  such  sale  and  purchase 
agreeably  to  the  annexed  conditions  of  sale.     As  witness 
our  hands,  the  28th  day  of  September,  1826,  William  Gut'* 
teridge:  John  Gray.     Witness  hereto,  John  Elliott  Fox'* 
The  deposit  so  received  by  the  defendant  was  immedia'tely 
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paid  over  by  him  to  the  vendor.     It  afterwards  turned  out 
GraT       ^^^^  ^^^  estate  was  charged  with  ao  annuity,  and  the  vendor 
^      ^-  being  unable  to  make  out  a  good  title,  the  plaintiff  refused 

QUTTEUIDGE.  ,  ,  ,  ,    ,  i  i  • 

to  complete  the  purchase,  and  brought  this  action  to  re- 
.  cover  the  deposit.  It  was  urged  on  the  part  of  the  defend- 
ant, that  as  he  had  paid  over  the  deposit  to  the  vendor  im- 
mediately upon  receiving  it,  without  havii^  received  anj 
notice  from  the  plaintiff  to  retain  it,  and  before  any  defect 
of  title  was  discovered,  the  action  could  not  be  maintained. 
The  Lord  Chief  Justice,  however,  overruled  the  objectioo, 
and  the  plaintiff  had  a  verdict. 

Follitt  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  con- 
tending that  under  these  circumstances  the  action  was  not 
maintainable  against  the  defendant.  The  plaintiff's  proper 
remedy  is  against  the  vendor,  and  not  against  the  auctioneer. 
The  auctioneer  was  the  known  agent  of  the  vendor,  and 
had  paid  over  the  deposit  to  his  principal,  before  any  breach 
of  the  conditions  of  sale  had  been  committed,  and  before 
he  had  received  any  notice  to  the  contrary  from  the  plaintiff. 
He,  therefore,  is  not  liable.  [Bayley,  J.  He  had  no  right 
to  pay  over  the  deposit  at  all,  until  it  was  ascertained  whe- 
ther the  vendor  could  make  out  a  good  title ;  he  was  the 
agent  of  both  parties,  and  ought  to  have  retained  the  money 
for  the  security  of  both,  until  the  purchase  was  completed.] 
That  would  undoubtedly  have  been  his  duty,  if  he  had  re- 
ceived a  notice  to  that  effect  from  the  purchaser,  or  if  he 
had  in  any  way  been  cognizant  of  the  vendor's  defect  of 
title ;  but,  in  the  absence  of  both  those  circumstances,  it  is 
submitted,  that  he  was  at  liberty  to  pay  over  the  deposit  to 
the  vendor,  and  is  not  liable  to  refund  it  to  the  purchaser. 
Hardacre  v.  Stewart  (a),  and  JEdwards  v.  Hodding{b),  seem, 
-  in  principle,  to  support  this  argument.  In  the  first  of  those 
cases  it  was  held,  that  if  a  person  employed  as  an 
auctioneer  in  the  sale  of  any  property,  has  notice  that  what 
he  is  about  to  sell,  does  not  belong  to  his  principal,  ofid  yet 
■^  (tf  j  5  Esp.  N.  P.  C.  103.  (6)  6  Taunt.  815 ;  1  Mar^h.  377. 


Gray 

V. 
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continues  to  sell,  he  is  personally  liable  in  an  action  for  the        1828. 
produce  of  the  sale ;   and  in  the  latter,  that  an  auctioneer 
receiving  money  as  a  deposit  on  the  sale  of  an  estate  by 
auction,  knowing  that  there  is  a  defect  in  the  vendor*s  title,  Gutteridoe. 
is  answerable  to  the  purchaser  for  the  deposit,  though  be 
may  have  paid  it  over  to  the  vendor ;  but  the  decision  in 
both  seems  to  have  proceeded  upon  the  ground  of  notice 
having  been  given  to  the  auctioneer,  which  distinguishes 
those  cases  from  the  present..    Sd,  in  Lee  v.  Munn  (a),- 
where  the  purchaser  of  an  estate  by  public  auction  depo*  • 

sited  a  sum  with  the  auctioneer  as  part  of  the  purchase 
money,  until  the  vendor  made  out  a  good  title  according  to 
the  conditions  of  sale ;  it  was  held,  in  an  action  to  recover 
the  deposit  from  the  auctioneer,  that  he  was  not  liable  for 
interest,  although  nearly  four  years  had  elapsed  from  the 
time  of  the  sale,  on  the  ground  that  no  demand  had  been 
made  on  him  for  the  repayment  of  the  deposit.  In  Burrough 
V.  Skinner  (6),  the  defendant,  an  auctioneer,  had  sold  the 
plaintiff  an  interest  in  land,  in  respect  of  which  the  plaintiff 
had  paid  him  a  deposit.  Afterwards,  upon  discovery  of 
an  objection  to  the  title,  and  also  of  some  circumstances  which 
ofught  to  have  been  disclosed  at  the  sale,  the  plaintiff  re- 
nounced the  contract,  and  brought  an  action  to  recover  the 
deposit.  After  verdict  for  the  plaintiff,  and  motion  for  a 
new  trial,  the  Court  were  of  opinion  that  the  action  lay 
against  the  auctioneer.  But  the  first  reason  they  assigned 
for  that  opinion  was,  that  the  money  had  not  been  paid  over 
to  the  principal ;  and  the  second,  that  if  it  had  been,  yet 
the  olyection  appeared  to  have  been  made  before  the  money 
was  paid  over.  Now,  in  both  these  respects,  the  present 
case  is  distinguishable  from  that,  and  therefore  cannot  be 
governed  by  it.  The  Court,  undoubtedly,  in  that  case, 
went  on  to  say,  that  the  auctioneer  was  a  stakeholder,  a 
mere  depository,  and  ought  not  to  part  with  the  deposit, 
till  the  sale  was  finished  and  completed,  and  it  appeared  in 
the  event  to  whom  the  money  properly  belonged ;  but  it 
(a)  8  Taant.  45;  1  J.  B.  Moore,  481.  (6)  5  Burr.  8639. 
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maj  be  doubted  how  far  that  doctrine  can  be  upheld.    If 
"^7^       the  auctioneer  is  a  stakeholder,  it  seems  to  follow  that  he 

V*  is  not  to  be  considered  the  agent  of  both  parties ;  EduHirdi 

V.  Hodding{d)\  and  therefore  that  he  is  not  liable  in  a  case 
like  this.   In  that  view  of  the  case>  an  auctioneer  would  stand 

,  in  the  same  situation  as  any  other  person  who  has  received 

a  deposit  from  one  party  and  paid  it  over  to  another ;  and 
against  such  a  persoi^  it  is  clear  that  an  action  like  this  would 
QOt  lie,  Horsfall  v.  Handler/  (b) ;  where  it  was  held  that  an 
«  action  for  money  had  and  received  was  not  maintainable  to 

recover  money  paid  to  a  churchwarden  for  burial  dues, 
which  he  had  paid  over  to  the  treasurer  of  the  trustees  of 
a  chapel,  before  the  commencement  of  the  action.  Sup- 
pose an  auctioneer  receives  the  deposit  upon  a  sale,  and 
becomes  insolvent,  the  loss  would  clearly  fall  upon  the 
vendor ;  and  if  so,  it  follows  that  with  reference  to  the  der 
posit  the  auctioneer  is  exclusively  the  agent  of  the  vendor, 
because  if  he  was  only  a  stakeholder,  no  action  would  lie 
under  such  circumstances  by  the  purchaser  against  the 
vendor  to  recover  the  deposit. 

Lord  Tenterden,  C.  J. — I  think  there  is  no  ground 
for  disturbing  the  verdict  in  this  case.  The  defendant  sold 
the  estate,  and  signed  the  contract  of  sale.  Assuming  him, 
in  the  first  instance,  to  have  been  exclusively  the  agent  of 
the  vendor,  still  it  is  quite  clear  that  he,  like  any  other 
agent,  had  power,  if  he  chose,  to  bind  himself  as  a  prin- 
cipal ;  and  it  seems  to  me  that  he  has  done  so,  for  the  con- 
tract which  he  signed  states  that  he  acknowledges  to  have 
sold  the  estate,  and  that  he  agrees  to  complete  such  sale, 
agreeably  to  the  conditions  of  sale.  Such  being  the  language 
Msed  by  the  defendant,  I  consider  this  contract  as  one  made 
between  the  plaintiff  and  defendant  as  principals,  and  that 
the  terms  of  the  contract  not  being  complied  with,  the  de- 
fendant is  liable  to  refund  to  the  plaintiff  the  deposit  which 
he  received  from  him.  But,  independently  of  this  view  of 
(a)  5  Taunt.  815;  1  Marsh.  377.  (6)  8  Taunt.  1S6;  2  J.  J3.  Moore,  5. 
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the  case,  I  am  of  opinion,  upon  the  authority  of  Burrough      '  ib9H. 
V.  Skinner  (a),  that  the  defendant  ought  not  to  have  parted       ^-^"v*^^ 
with  the  deposit,  until  the  sale  was  completed,  and  it  ap-  «. 

peared  to  whom  the  money  belonged.    I  think  it  was  his  Gutteridce. 
duty  to  keep  the  money  until  the  sale  was  completed,  with- 
out any  notice  from  the  plaintiff  to  that  effect;  that  he  com* 
mitted  a  wrongful  act  in  paying  the  money  over,  and  therefore 
that  he  is  liable  to  make  it  good  to  the  plaintiff  in  this  action. 

The  other  Judges  concurred. 

Rule  refused • 

(a)  5  Burr.  2639. 


Ex  parte  Gourlay. 

LyJMPBELL   moved  for   a  writ    of  habeas  corpus   to  a  warrant  of 

briug  up  the  body  of  Mr.  Robert  Gourlay,  for  the  purpose  commitment, 
7        ,  .  .  "^  *      "^      .   by  one  justice 

of  his  being  bailed,  he  having  been  some  years  ago  com-  of  the  peace, 

mitted  to  the  House  of  Correction  in  Cold  Bath  Fields^  Saf  c.^4? 
by  a  justice  of  the  peace,  under  the  authority  of  the  statute  s-S,  stoting 

39  &  40  Geo.  3,  c.  94,  s.  3  (6),  as  a  dangerous  person,  sus-  teen  disco- 
vered and  ap- 
(b)  Which  is  in  these  words:—      as  a  dangerous  person,  suspectfl4  prehended  un- 

**  And  for  the  better  prevention  of  to  be  insane,  such  cause  of  commit"  der  circum- 

crimes  being  committed  by  persons  meni  being  plainly  expressed  in  the  stances  that 

insane,  be  it  further  enacted,  that  warrant,  the  person  so  committed  .   ^ 

if  any  person  shall  be  discovered  shall  not  be  bailed  except  by  two  mind  and  a 

and  apprehended   under  circum-  justices  of  the  peace,  one  whereof  purpose  of 

stances  that  denote  a  derangement  shall  be  the  justice  who  has  issued  committing  a 

of  mind,  and  a  purpose  of  commit-  such  warrant,  or  b^  the  Court  of    "™®  v^^at  is 

dng  some  crime,  for  which,  if  com-  General  Quarter  Sessions,  or  by  sault  and 

mitted,  such  person  would  be  lia«  one  of  the  judges  of  bis  Majesty's  breach  of  the 

ble  to  be  indicted,  and  an^  of  his  Courts  in  Westminster  Hall,  or  bv  peace),  for 

Majesty's  justices  of  the  peace,  the  lord  chancellor,  the  lord  keep-  which,  Jfcom- 

before  v^  hom  such  person  may  be  er,  or  the   commissioners  of  the  ^quI^j  Vg  |;«. 

brought,  shall  think  fit  to  issue  a  great  seal.**  '  ble  to  be  in- 

warrant  for  committing  him  or  her  ^  dieted,  and 

that  it  ap- 
peared to  the  justice  that  be  ought  to  issue  a  warrant  for  committing  hiift  as  a  dangerous 
person,  suspected  to  be  insane,''  sufficiently  **  expresses  the  cause  of  commitment,** 
within  the  meaning  of  the  statute. 


GOURLAT. 
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1828.        pected  to  be  insane.     He  produced  the  warrant  of  com- 
^'^^^'^^      oiitment,  which  was  in  the  following  words : — 
-Zf^n^^         **To  the  Governor  of  the  House  of  Correction  for  the 

county  of  Middlesex,  or  his  deputy. 
Whereas  Robert  Gourlay  hath  been  discovered  and  ap- 
prehended under  circumstances  that  denote  a  derangement 
of  mind,  and  a  purpose  of  committing  a  crime  (that  is  to 
aay,  an  i|ssault  and  breach  of  the  peace),  for  which,  if  com- 
mitted, he  would  be  liable  to  be  indicted ;  and  the  said 
Robert  Gourlay  being  brought  before  me,  one  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county,  and 
it  appearing  to  me  that  I  ought  to  issue  a  warrant  for 
committing  him  as  a  dangerous  person,  suspected  to  be 
insane ;  these  are  therefore  to  command  you  and  each  of 
you  to  receive  into  your  custody  the  body  of  the  said  Robert 
Gourlay,  herewith  sent,  as  a  dlingerous  person,  suspected 
to  be  insane,  and  him  safely  to  keep  in  your  custody  until 
he  shall  be  bailed  as  directed  by  the  statute  in  that  case 
made  and  provided,  or  until  he  shall  be  discharged  by  due 
course  of  law ;  ana  for  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal  this  25th  day  of  June, 
1824.  ^  Thomas  Halb:'  (L.  S.) 

Campbell. — The  warrant  is  bad ;  for  it  does  not  "  plainly 
express  the  cause  of  commitment,''  in  the  manner  required 
by  the  act  of  parliament.  It  does  not  state  in  detail  the 
circumstances  under  which  Mr.  Gourlay  was  apprehended, 
and  therefore  does  not  lay  before  the  Court  any  means  of 
judging  whether  he  is  a  fit  person  to  be  bailed  or  not. 
The  power  vested  in  magistrates  by  this  section  of  the 
statute  is  a  formidable,  if  not  a  dangerous  power;  and  one 
which  the  Court  will  take  care  shall  be  exercised  only  in 
cases  which  come  strictly  within  both  the  letter  and  the 
spirit  of  the  law.  It  was  doubtless  with  this  view  that  the 
legislature  cautiously  introduced  the  stipulation  that  the 
cause  of  commitment  should  be  plainly  expressed  in  the 
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warrant ;  and  it  is  clear  that  the  magistrate  in  this  case  has  1838. 
not  complied  with  that  stipulation.  [Bayley,  J.  The  war-  ^^^"^^^ 
rant  pursues  the  language  of  the  act  of  parliament :  is  not  Gourlay. 
that  sufficient  f]  It  is  submitted  that  it  is  not ;  and  that 
the  act  in  its  spirit  means  to  require  something  more  than 
the  mere  recital  of  its  own  words.  It  clearly  means  that 
the  evidence  adduced  against  the  party  committed  should 
be  set  out  in  the  warrant,  or,  at  least,  that  the  warrant 
should  state  that  there  was  evidence  of  a  particular  nature 
adduced  against  him,  that  he  heard  that  evidence,  and  that 
opportunity  was  given  him  of  refuting  or  explaining  it. 
This  seems  apparent  from  the  nature  and  language  of  the 
other  three  sections  of  the  act  of  parliament.  The  first 
section  provides  for  the  safe  custody  of  persons  acquitted 
of  felony  on  the  ground  of  insanity.  The  second  provides 
for  the  safe  custody  of  persons  arraigned  for  felony,  and 
relieved  from  any  trial  on  the  ground  of  insanity.  And  the 
fourth  provides  for  the  safe  custody  of  persons  appearing 
to  be  insane,  and  endeavouring  to  gain  admittance  to  his 
Majesty.  In  all  these  it  is  specially  provided  that  the 
insanity  of  the  party  shall  appear  by  the  finding  of  a  jury, 
upon  legal  and  satisfactory  evidence  produced  before  them. 
The  third  section,  which  provides  for  the  safe  custody  of 
persons,  being  dangerous  persons,  and  suspected  to  be 
insane,  does  not,  indeed,  require  the  intervention  of  a  jury; 
but  it  does  require  that  the  person  shall  be  discovered  and 
apprehended  under  circumstances  that  denote  a  derange- 
ment of  mind,  and  it  empowers  the  magistrate  to  commit 
him  as  a  dangerous  person,  suspected  to  be  insane,  ^*  the 
cause  of  his  commitment  being  plainly  expressed  in  the 
warrant :"  so  that  it  evidently  places  the  magistrate  in  the 
place,  and  requires  him  to  exercise  the  functions  of  a  jury; 
that  is,  to  receive  legal  and  satisfactory  evidence  in  support 
of  the  charge  made,  and  to  make  known  by  his  warrant,  as 
by  a  verdict,  that  he  has  received  such  evidence,  and  that 
the  commitment  is  founded  upon  and  justified  by  it.  No- 
thing of  this  sort  appears  by  the  warrant  in  this  case,  and 
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therefore  it  is  submitted  that  the  commitment  cannot  be 


T^^ji       justifiecL 

Ex  parte       '' 

GOUBLAY. 


The  Cq^RT,  after  consultation^  granted  a  rule  to  shew 
cause  why  Mr.  Gourlay  should  not  be  bailed^  stating  that 
they  thought  that  a  more  prudent  course  than  granting  the 
writ  in  the  first  instance,  which  would  have  tl)/e  effect  of 
bringing  into  Court  a  person  whose  sanity  was  questioned. 
On  a  subsequent  day 

Campbell  again  mentioned  the  case,  and  having  stated 
that  no  gendeman  had  received  instnictiona  to  shew  cause 
agaiasi  the  mle,  moved  that  it  might  be  made  absolute. 

The  Court  said,  that  as  they  had  not  the  assistance  of 
any  gentleman  at  the  bar  to  direct  their  attention  to  the 
points  that  might  be  urged  against  the  motion,  they  must 
look  into  the  authorities  upon  the  subject,  and  consider  the 
question  on  both  sides,  for  themselves :  at  the  same  time 
^  inquiring  of  Campbell  if  there  were  any  cases  bearing  upon 
the  question  to  which  he  wished  to  direct  their  attention. 

Campbell. — There  is  no  case  directly  in  point ;  but  there 
are  some  dicta  and  cases  which  are  analogous  to  the  pre- 
sent, and  which  seem  to  support  the  argument  already  ad- 
vanced. It  is  quite  clear  that  at  common  law  a  warrant  of 
commitment,  not  fully  setting  out  the  cause  of  commitment, 
would  be  bad;  2  //afe's  P.  C.  122;  2  Hawkins's  P.  C. 
c.  l6,  s.  l6;  in  the  latter  of  which  it  is  said  that  every 
warrant  of  commitment  **  ought  to  set  forth  the  crime 
alleged  against  the  party  with  convenient  certainty,  other- 
wise the  Court  before  whom  he  is  removed  by  habeas 
corpus  ought  to  discharge  or  bail  him.  And  this  doth  not 
only  hold  where  no  cause  at  all  is  expressed  in  the  commit- 
ment, but  also  where  it  is  so  loosely  set  forth,  that  the 
Court  cannot  adjudge  whether  it  were  a  reasonable  ground 
of  imprisonment."    A  commitment  in  execution  by  a  ma- 
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gistrate  must  state  that  the  party  was  convicted:  setting 
forth  that  he  was  charged  on  oath  with  the  offence  is  in* 
sufficient;  Rex  v.  Cooper  {a).  All  general  warrants  of  com- 
mitment are  illegal.  Money  v.  Leach  (Jb).  In  co|pmitments 
■oder  acts  of  parliament,  the  principle  is  the  same.  A 
commitment  under  a  vagrant  act  is  a  commitment  in  ex- 
ecution, and  is  bad  if  it  merely  state  the  charge,  and  order 
the  party  to  be  committed  for  safe  custody,  without  con^ 
victing  him.  Rex  v.  Rhodes  (c).  A  cbmmitment  in  execu- 
tion of  a  rogue  and  vagabond,  under  23  Geo.  3,  c.  88,  must 
state  that  the  defendant  was  apprehended  with  the  imple- 
ments of  housebreaking  upon  him,  at  the  time  of  such  ap- 
prehension. Rex  V,  Brown  (d).  And  a  commitment  of  a 
bankrupt  by  commissioners  of  bankrupt,  for  not  satisfac- 
torily answering  on  his  examination  is  bad,  if  the  warrant 
does  not  shew  clearly  what  answers  were  unsatisfactory  (e). 
Upon  these  authorities  it  is  clear  that  a  warrant  of  commit- 
ment must  shew  the  cause  of  commitment  clearly  and  fully ; 
which,  it  is  submitted,  the  warrant  in  this  case  has  not 
done,  and  therefore  cannot  be  supported  (f). 
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(a)  6  T.  R.  509. 

(b)  3  Burr.  1743.. 

(c)  4  T.  R.  220. 
Id)  8  T.  R.  26. 

(e)  See  Ex  parte  BagsUr,  ante, 
572;  DotBxU  v.  Impeyy  2  D.  &  R. 
360;  1  B.  &  C.  163. 

{f)  Mr.  Foley,  in  hisTreatise  on 
Convictions,  2d  cd.  by  DowUng, 
S51,  sajs  "  every  warrant  of  com- 
mitment must  specify  the  cause; 
and  where  it  is  in  execution  (which 
it  is  in  all  cases  of  commitment 
after  conviction),  it  must  allege 
the  party  to  have  been  convicted  of 
the  oflfence.  Rex  v.  Rhodes,  4  T.R. 
220;  2  Inst.  52;  2  Hale,  122. 
That  the  rule  laid  down  in  that 
case  (Rex  v.  Rhodes)  is  general,  and 


not  confined  to  commitments  on 
the  particular  act  there  mentioned^ 
is  established  by  the  following: 
Rex  V.  Cooper,  6  T.  R.  509.  It  is 
moreover  necessary  that  the  ojfence 
for  which  the  commitment  is  made 
be  described  with  oertainty.  Rex 
V.  Everett,  Cald.  Cases,  26.  Rex 
V.  North,  3  D.  &  R.  M.  C.  119; 
Rex  v.Pain,S  D. &  R.  M.C.  517; 
Rex  V.  Sadler,  2  Chit.  Rep.  519." 
And  Mr.  Chitty,  in  his  Treatise  on 
the  Criminal  Laws,  Isted.  40,  says 
"  It  does  n'ot  seem  to  be  absolutely 
necessary  to  set  out  the  chaise,  or 
offence,  or  evidence,  in  a  warrant 
to  apprehend,  though  it  is  necessaiy 
in  the  commitment," 
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Lord  Tenterdgn,  C.J.  (after  conferring  with  the  other 

Z/^'^^      Judges). — We  have  considered  this  case,   and  are  all  of 
Ex  parte  .   . 

GouRLAT.  opinion  that  we  ought  not  to  grant  the  writ  of  habeas 
corpus  prayed  for.  The  object  of  the  chiuse  of  the  statute 
in  question  was  to  prevent  the  commission  of  crimes  by 
insane  persons,'  and  to  afford  due  protection  to  the  public, 
by  providing  for  the  safe  custody  of  those,  who,  by  their 
conduct,  may  be  reasonably  suspected  to  be  insane,  and 
therefore  dangerous  persons.  It  has  been  urged,  that  in 
order  to  justify  the  commitment  of  a  person  under  this 
clause,  the  warrant  ought  not  only  to  express  generally  the 
cause  of  commitment,  but  to  state  in  detail  all  the  circum- 
stances under  which  the  party  was  apprehended,  and  all  the 
evidence  adduced  against  him  before  the  magistrate;  and 
that  the  warrant  In  this  case,  merely  pursuing*  the  words  of 
the  statute,  does  not  *'  plainly  express  the  cause  of  commit- 
ment," within  the  true  meaning  of  the  statute.  We  think 
it  would  be  going  too  far  to  adopt  that  argument.  There 
might  be  cases  in  which,  from  their  very  nature,  it  would 
be  impossible  for  the  magistrate  to  ascertain  the  particular 
circumstances  with  such  accuracy,  and  yet  where  it  would 
be  very  desirables  for  the  interest  of  the  public  that  the  act 
of  parliament  should  be  put  in  force.  We  think,  therefore^ 
that  it  would  be  too  much  to  require  the  same  certainty 
and  particularity  in  a  warrant  of  commitment  under  this 
statute,  as  are  necessary  in  cases  of  commitment  at  the 
common  law,  and  under  other  acts  of  parliament;  and  that 
this  warrant,  pursuing  the  words  of  the  statute,  and  stating 
positively  and  affirmatively,  as  it  does,  that  it  appeared  to 
the  magistrate  that  Mr.  Gourlay  was  a  dangerous  person, 
suspected  to  be  insane,  is  sufficient.  This  rule,  therefore, 
must  be  discharged. 

Rule  discharged. 
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The  King  v.  Hughes. 

This  was  a  rule  calling  on  the  defendant  to  sh$yf  cause^  Bjr  a  new 
why  an  iuformation  in  the  nature  of  quo  warranto  should  corporation, 
not  be  filed  against  him,  for  usurping  the  office  of  mayor  consisting  of  a 
of  the  borough  of  Stafford «  bureesses,  was 

The  affidavits  u^on  which  the  rule  wai  granted  stated  ™*^^f^^"' 
substantially  as  follows : —  mayor,  alder- 

By  a  charter  of  12  James  1,  it  was  granted  that  the  JUJIj^gges,  and 
borough  of  Stafford  should  be  a  free  borough,  and  that  the  burgesses;  the 
bailiffs  and  burgesses  should  from  thenceforth  be  a  body  constitute  the 
corporate,  by  the  name  of  the  mayor  and  burgesses  of  the  coininoncoun- 
borough  of  Stafford ;  that  there  should  be  one  mayor^^  ten  mon  council 
aldermen^  and  ten  chief  burgesses,  which  should  be  called  ^?v^  ^u^"^^ 
the  common  council  of  the  borough :  and  that  the  rule  and  gesses  express- 
government  of  the  borough  .should  be  vested  in  them.  This  ^^  ^^^  ^^^ 

cbartcr  was  accepted  and  acted  upon  by  the  corporation,  charter,  some 
rw%t  r  ^     «•     1   •      1  •         i*»  1      •         byvotmgatan 

The  mayor  of  btattord  is  the  returning  otncer  at  election^  election  held 

of  members  of  Parliament  for  Stafford.    The  defendant  ^^^^^  \'»  *°^ 

others  by  a 

was  elected  inayor  on  the  24th  October,  1825,  and  held  the  written  decla- 
office  for  one  whole  year.     On  the  23d  October,  1826,  he  Hdd°thltthis 
was  re-elected,  and  held  the  office  for  one  other  whole  year,  was  a  sufficient 
On  the  9th  and  10th  June,  1826,  he  presided  as  returning  ^^^  new  char- 
officer  at  an  election  of  members  of  Parliament  for  the  teT:^nd,guare, 

,  .e,    .  .         whether  a  wo- 

borough.     A  quo  warranto  mforniation  was  n}^  aganist  jonVy  of  the 
him  for  usurping  the  office  of  mayor  undei^he  ^election  of  ^a^^'^n^^^^^^ 
the  23d  October,  1826,  whereupon  judgment  of  ouster  was  red  in  such 
pronounced  in  Easter  Term,  1827.     In  the  course  of  the  ^^*^^P  *"^*^* 
year  1826,  six  aldermen  and  five  capital  burgesses  presented 
a  petition,  signed  by  themselves  only,  to  the  king,  stating, 
that  they  were  the  only  remaining  aldermen  and  capital 
burgesses,  and  were  not  sufficient  in  number  to  constitute  a 
legal  meeting  of  the  corporation  for  the  transaction  of  busi- 
ness  and  the  government  of  the  borough,  and  praying  for  a 
new  charter,  investing  them  and   the   burgesses  of   the 
borough  with  the  same  powers  and  privileges  as  they  had 
VOL.  I.  s  s 
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previously  enjoyed  under  the  charter  of  James  1 .  By  let- 
ters-patent of  8  Geo,  4,  it  was  granted  that  the  burgesses 
of  Stafford  should  be  a  body  corporate,  by  the  name  of  the 
mayor  and  burgesses  of  the  borough  of  Stafford ;  that  there 
nhould  be  one  mayor,  eleven  aldermen,  (the  mayor  being 
oneO  and  ten  capital  burgesses,  8cc.  as  in  the  former  charter: 
and  the  defendant  was  nominated  the  first  mayor  under  the 
new  charter,  to  continue  in  office  until  Monday  next  after 
the  feast  of  St.  Luke,  1828,  and  commissioners  were  ap- 
pointed to  administer  the  oaths  to  him.  This  charter  was 
never  accepted,  but,  on  the  contrary,  was  rejected  by  the 
burgesses.  On  the  6th  of  October,  1827ff  the  commis- 
sioners attended,  pursuant  to  notice,  at  the  town-ball,  for 
the  purpose  of  administering  the  oaths  to  the  defendant.  A 
person  of  the  name  of  Flhit,  on  behalf  of  several  burgesses, 
then  requested  that  the  question  pf  acceptance  or  rejection 
of  the  charter  might  be  put  to  the  burgesses  present ;  biit 
the  commissioners  refused  to  do  so.  Nearly  all  the  bur- 
gesses  present  thereupon  withdrew  into  another  room, 
where  the  question  was  put,  and  it  was  resolved  unani- 
mously that  the  charter  should  be  rejected.  A  majority  of 
the  burgesses  of  the  borough  were  present  at  this  proceed- 
ing. The  defendant  and  all  the  other  persons  named  in 
the  new  charter  as  aldermen  and  chief  burgesses,  with  only 
one  exception,  took  the  oaths  on  that  occasion.  On  the 
11th  October  following,  the  defendant  acted  as  mayor,  bv 
presiding  at  the  election  of  a  town-serjeant.  Forty-nine 
burgesses  polled  on  that  day,  when  the  defendant  ad- 
journed the  meeting  to  the  22d,  and  then  again  to  the  23(), 
when  the  election  terminated,  262  burgesses  out  of  tlie 
aggregate  number  of  820  having  polled.  Flirft  called  a 
meeting  of  the  burgesses  also  on  the  11th  October,  when 
those  assembled  again  voted  unanimously  for  the  rejection 
of  the  new  charter. 

The  affidavits  in  answer  to  the  rule  stated  as  follows : 
In  support  of  the  petition  presented  by  the  surviving 
aldermen  and  chief  burgesses,  another  petition  was  pre- 
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sented,  signed  by  500  burgesses,  praying  that  the  request 
in  the  former  might  be  granted.  These  petitions  were 
notorious  in  the  borough,  and  Flint  procured  a  counter-  v, 

petition,  and  canvassed  for  signatures  to  it.  The  first  peti-  Hughes. 
tion  was  referred  to  the  attorney  and  solicitor-general,  who 
held  several  meetings  for  taking  it  into  consideration,  which 
Flint  attended  with  counsel,  and  the  subject  of  the  new 
charter  was  fully  discussed  by  counsel  on  both  sides^  and 
the  draft  of  the  proposed  new  charter  was  at  length  settled 
and  agreed  to  by  the  counsel  on  both  sides,  excepting  only 
the  names  of  the  persons  who  should  form  the  new  com- 
mon council ;  and  as  to  that,  it  was  ultimately  agreed  that 
each  party  should  send  to  the  privy  council  a  list  of  the 
names  of  the  persons  proposed,  and  that  the  privy  council 
should  select  from  both  lists  the  names  of  such  persons  as 
seemed  to  them  most  pr<^r.  This  agreement  was  acted 
upon ;  the  lists  were  sent  in :  and  the  new  charter  was 
granted,  dated  6th  September,  18£7.  The  new  charter  was 
similar  to  the  old,  containing  nothing  not  contained  in  the 
draft  agreed  upon,  except  the  names  of  tlie  common  coun- 
cil, and  some  regulations  as  to  serving  on  juries.  At  the 
meeting  of  the  8th  October,  when  the  commissioners  at- 
tended to  administer  the  oaths  to  the  defendant,  there  were 
not  more  than  200  burgesses  present,  and  of  them  not  more 
than  100  withdrew  into  the  other  room  upon  the  refusal  of 
the  commissioners  to  put  the  question  of  the  acceptance  ov 
rejection  of  the  charter,  and  the  charter  was  not  then,  or  at 
any  other  time,  rejected  by  a  majority  of  the  burgesses. 
At  the  meeting  of  the  1 1th  of  October,  for  the  election  of 
a  town<^erjeant,  a  large  party,  who  were  not  burgesses,  at- 
tended, and  obstructed  the  proceedings  by  great  violence 
and  tumult,  and  by  threats  and  insults  prevented  many 
burgesses  who  were  desirous  of  polling  from  so  doing ;  for 
which  rdisson,  the  defendant  thought  it  necessary  to  ad- 
joam  the  meeting  to  the  9,%A.  The  business  of  the  elec-^ 
tion  was  again  greatly  obstructed  on  the  22d  in  the  same 
manner  as  before,  and  also  on  the  £3d,  to  which  day  the 
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meeting  was  for  the  same  reason  again  adjourned.  The 
election  terminated  on  the  23d,  and  262  burgesses  polled 
at  the  election.  After  the  election^  it  was.  communicated 
to  the  defendant  that  many  burgesses  had  found  it  impos-: 
sible .  to  signify  their  acceptance  of  the  new  charter  by 
voting  at  the  election,  in  consequence  of  the  violent  pro- 
ceedings above  mentioned^  and  that  they  were  desirous  of 
signifying  their  <  acceptance  of  the  charter  by  some .  other 
means ;  wherefore  a  book  was  sent  round  with  a  written 
declaration  of  assent  to  the  charter,  and  129  resident  bur- 
gesses, and  100  non-resident,  who  had  not  polled  at  the 
election,  signed  such  written .  declaration  of  assent.  The 
aggregate  number  of  burgesses  resident  and  non*residen$ 
was  B20,  of  whom  about  700  were  resident;  of  those,  591 
had  accepted  the  charter,  either  by  voting  at  the  election 
held  under  it,  or  by  expressing  tij^ir  assent  in  writing;  and 
100  non-residents  had  also  expressed  their  assent  in  the  lat- 
ter mode,  making  an  aggregate  number  of  491  out  of  820* 


-■  Tindal,  S.  G.  and  Russell,  Serjt.  shewed  cause.  The 
question  in  this  case  turns  on  the  validity  of  the  defendant's 
election,  which  is  impeached  .on  two  grounds.  First,  that 
if  he  was  elected  under  the  new  charter,  his  election  is  void, 
because  that  charter  was  never  duly  accepted  by  the  cor- 
poration ;  and,  secondly,  that  if  he  was  elected  under  the 
old  charter,  his  election  is  void,  under  the  statute  9  AttnCf 
c.  20,  s.  8,  as  being  a  re-election  within  the  prohibition  of 
that  act.  First,  the  general  rule  of  law  with  respect  to  the 
necessity  of  the  acceptance  of  a  charter,  can  scarcely  be  held 
applicable  to  a  case  attended  by  the  peculiar  circumstances 
disclosed  by  the  affidavits  here;  but  if  it  can,  still  the  new 
charter  has  been  duly  accepted,  within  the  true  spirit  and 
operation  of  that  rule  of  law.  Undoubtedly,  the  indivi- 
duals named  by  the  crown  in  the  new  charter  as  the  6r^ 
officers  of  the  corporation,  were  at  liberty  to  reject  that 
charter  if  they  thought  proper.  'But  in  this  case  all  the  go- 
verning officers  of  the. corporation  have  accepted  the  charter, 


UILAIiT  TERM,  VIII  AND  IX  GEO;  IV. 

aod  the  subsequent  rejection  of  it  by  others,  afterwards  ad- 
mitted into  the  corporation,  cannot  operate  to  annul  Us 
previous  acceptance,  because,  until  they  have  been  actually 
admitted,  those  other  persons  have  no  right  or  power  either 
of  rejecting  or  accepting  the  charter.  This  is  clear  from 
the  language  of  the  Court  in  Rex  v.  Askew  (a). .  Yate$,  J. 
there  said,  ''  Upon  this  application  of  the  licentiates, 
grounded  on  their  not  being  admitted  to  vote,  it  was  io- 
cumbent  upon  them  to  shew  that  they  had  a  right; to  vote. 
They  claim  to  be  members  of  the  corporation,  equally  with 
the  fellows  of  the  college :  they  insist  that  the  charter  has 
made  them  so.  And  it  has  been  said  that  there  is  no  other 
way  of  continuing  the  corporation,  and  that  no  bye  law3.0r 
usage  can  contravene  the  express  words  of  the  charter. 
But  I  am  far  from  thinking  that  all  the  men  of  and  in  Lon- 
don then  practising  phys^were  incorporated  by  the  charter. 
The  immediate  grantees  under  the  charter  were  the  six 
persons  particularly  named  in  it ;  the  rest  were  to  be  ad- 
mitted by  them.  They  were  not  tp^o/ac/o  made  members. 
They  were  first  to  give  their  consent  before  they;became 
members :  they  could  not  be  incorporated  without  theii* 
consent.  Much  less  are  future  practisers  of  physic,  of  and 
in  London,  actually  incorporated  by  this  charter.  If^tbe 
inhabitants  of  a  town  are  incorporated,  yet  every  one  must 
be  admitted  before  he  becomes  a  corporator.  The  crown 
tannot  oblige  a  man  to  be  a  corporator  without  his  con- 
sent :  he  shall  not  be  subjected  to  the  inconveniencea  of  it, 
without  accepting  it  and  assenting  to  it.  Upon  movigg  for 
an  information  in  the  nature  of  a.  quo  warranto,  agaiofit.  a 
corporator,  it  is  necessary  to  prove  that  the  corporation 
has  accepted."  And  Ashton,  J.  ''  agreed  that  no  person 
can  be  obliged  to  be  a  member  of  a  corporation  without 
his  consent:  and  he  allowed  that  the  charter  included  only 
such  persons  as  accepted  and  assented  to  it."  It  follows 
from  these  observations  that  the  persons  not  named  jn 
the  charter,  and  not  admitted  iuto  the .  corporation  at  the 
.     '         i   •  (fl)  4  Burr.  3200.  r  i 
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1828.        time  when  the  charter  was  accepted  by  those  who  were 

^^""'''"^^      named  in  it,  are  not  corporators,  and  have  no  voice  or 
The  KiKo  ,    ^        .     ^  ,     ,  i. 

V.  power  to  come  before  the  Court  and  ask  for  a  quo  warranto 

HtrcHES.      information  against  a  corporator.     Then,  there  is  abund- 
ant evidence  in  this  case  of  an  acceptance  of  the  charter 
by  those  who  were  qualified   to  accept  it.      In   Rei  v. 
Amety  {a),  Ashursi,  J.,  speaking  of  the  question  of  tiie 
acceptance  of  a  new  charter,  said,  '*  It  could  only  be  ac- 
cepted by  the  persons  to  whom  it  was  directed  at  die  time 
it  was  made.     If  the  jury  had  been  of  opinion  that  the 
charter  had  been  accepted  and  acted  upon  during  those 
three  years,  (to  which  the  evidence  in  that  case  applied,) 
that  would  have  been  conclusive.     For  the  charter  once 
accepted,  and  acted  under  for  three  years,  was  accepted  as 
much  as  it  could  be,  and  must  ever  afterwards  be  taken  to 
have  been  accepted."    And  BtUlgr  J.-  said,  **  If  the  cor- 
poration  accepted  the  charter,  only /or  an  houtf  that  is  con- 
clusive for  ever ;  it  cannot  afterwards  be  aaid  that  they  had 
not  accepted.     Another  objection  has  been  made,  that  it 
does  not  appear  that  the  charter  was  accepted  by  a  majority 
of  those  named  in  it.     I  am  by  no  means  satisfied  that  it 
was  necessary  that  it  should  be  accepted  by  a  majority  of 
them.'*     His  lordship  then  referred  to  the  case  of  Rex  v. 
Askew  (6),  and  to  the  observations  of  the  learned  judges 
there  above  cited ;   and  then  added,  *^  if  any  namber  of 
freemen  had  accepted,  it  would  have  been  safficient ;  for 
the  freemen  are  an  indefinite  body.     And  in  a  corponitsoa 
consisting  of  difierent  integral  parts,  if  an^f  the  freemen, 
being  an  indefinite  body,  attend  the  meetings  of  the  corpo* 
ration,  it  is  sufiicient.     It  is  not  required  in  all  cases,  that 
a  majority  of  the  whole  body  should  be  present.     And  if  a 
Smaller  number  than  a  majority  of  an  indefinite  part  of  a 
corporation  be  sufficient  to  constitute  a  lawful  assembly 
for  doing  corporate  acts,  after  they  are  incorporated,  it  will 
be  difficult  to  find  a  reason  why  the  same  number  may  not 
accept  the  charter. "     So,  in  Rex  v.  Pasmore  (c).  Lord 

(a)  1  T.  R.  575.  Q)  4  Burr.  2300  (c)  3  T.  R.  199. 
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Kenyoih  said^  *'  has  this  new  charter  been  accepted  or  not?         1828. 
The  majority  of  the  grantees  are  stated  to  have  accepted 
it ;  and  the  refusal  by  a  few  of  the  body  was  certainly  not  v, 

sufficient  to  repel  the  acceptance  of  the  rest."  Such  being  Uu-ches. 
the  legal  principles  bearing  upon  the  question,  what  are  the 
facts  here  i  With  only  one  exception  all  the  persons  nomi- 
ulad  by  the  n^w  charter  ^cepted  it;  and  no  fewer  than 
962  burgiesses  attended  at  a  corporate  meeting  which  was 
h»\d  under  the  charter,  and  there  voted  at  the  election  of  a 
corporate  officer.  It  is  sworn  that  many  others  would  ako 
have  voted,  and  so  expressed  their  acceptance  of  the  char- 
ter, but  were  prevented  by  violence  from  so  doing ;  upon 
which  they  expressed  their  acceptance  in  another  way, 
namely,  by  signing  a  written  declaration  of  their  willingness 
to  accept  it.  The  law  does  not  prescribe  any  particular 
mode  of  acceptance ;  consequently,  any  plain  unequivocal 
ei^pression  of  a  willipgness  to  accept  a  charter  ought  to  be 
deemed  sufficient  The  written  declaration  of  assent  was 
signed  by  129  resident  and  100  non-resident  burgesses; 
and  the  result  is,  that  the  charter  has  b^^eo  accepted  by  ^11 
Ibe  definite  bodies,  one  individual  es^cepted,  and  by  a  ma^ 
jority  both  of  the  resident  and  of  the  non-resident  bur- 
gesses. Secondly,  thijs  was  not  a  re-election,  within  either 
the  letter  or  the  spirit  of  the  prohibitory  clause  of  the  sta- 
tute of  Anne.  That  clause  provides,  that  no  person  who 
h(B8  been  in  an  annual  corporate  office  for  one  whde  yeafy 
sbi^U  be  capably  to  be  chosen  into  the  same  office  for  the 
year  immediat4%r  ensuing.  Hei'e  the  defendaiit  was  not 
chosen  into  the  office ;  he  was  fippoipted  to  it  by  the  crowf 
in  the  new  charter :  an  appoiiUment  which  the  crown  had 
power  to  miake,  notwithstanding  th^  act  of  parliament. 

C/mpbell,  conti'^.  The  new  charter  is  void  Cor  nonr 
picceptance ;  therefore  the  election  of  the  defendant  under 
it  is  void  also.  There  is  no  doubt  that  wh^re  a  corporatiofi 
is  in  the  circumstances  stated  upon  the  affidavits  here,  the 
crown  has  power  to  grant  a  new  charter ;  but  it  is  cquaiUy 
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clear  that  the  corporation  are  not  bound  to  accept  such 
Jlj^^^^^      charter  when  granted,  but  are  at  liberty,  if  they  think  fit,  to 
V,  reject  it.      Here  the  corporation  have  rejected  the  new 

charter:  they  thought  it  fit  to  do  so;  and  they  had  good 
reasons  for  their  opinion.  The  parties  nominated  by  the 
crown,  in  the  new  charter^  were  objectionable  to  the  great 
majority  of  the  old  corporation;  and  the  old  corporation 
was  still  subsisting ;  it  was  not  dissolved  generally ;  it  was 
only  a  particular  part  of  it  that  had  become  extinct.  There 
was  no  acceptance  of  the  new  charter  by  the  majority  of 
the  old  corporators,  either  in  point  of  law  or  of  fact.  That 
kn  acceptance  was  necessary  in  point  of  law  has  not  been 
denied;  nor  could  it  be:  Bjexv.Pasmore{a\  Baggis 
base  (&),  and  all  the  cases  and  law  writers  upon  the  sub- 
ject, are  decisive  in  support  of  that  proposition.  If 
this  rule  is  made  absolute,  the  ^fendant  must  plead,  in 
answer  to  the  information,  that  the  new  charter  was' ac- 
cepted. Bagge*8  case.  Then  the  question  is,  what  is 
acceptance,  and  by  whom,  and  in  what  manner,  must  it 
be  notified  and  expressed  ?  That  is  a  question  of  great 
importance,  and  of  considerable  difficulty;  both  which 
circumstances  furnish  strong  arguments  in  favour  of  this 
application :  for  the  Court  will  not  feel  disposed  to  decide 
such  a  question  upon  a  motion  of  this  kind,  and  upon  con- 
tradictory affidavits.  At  all  events,  an  acceptance  by  a 
select  body,  part  of  the  corporation,  was  not  sufficient 
The  acceptance  ought  to  have  been  by  a  majority  of  the 
burgesses  constituting  the  old  corporation^ftid  should  have 
been  notified  at  a  meeting  of  those  burgesses  legally  con- 
vened. [Bayleif,  J.  How  was  it  possible,  in  your  view  of 
the  case,  that  such  a  meeting  should  be  legally  convened  i 
If  there  was  no  acceptance  of  the  charter,  there  was  no 
mayor  of  the  borough  in  existence ;  and  if  there  vras  no 
mayor,  there  could  be  no  legal  meeting  of  the  corporation.] 
It  is  submitted  that  there  might,  because  the  old  corpora- 

•   («)  3  T.  R.  199.  ,   (6)  1  Rol.Rep.  226;  2  Brownlow,  100. 
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tion  was  not  dissolved.  The  former  charters  prove  iircofi- 
testibly  that  this  was  an  immemorial  corporation;  that 
appears  especially  from  the  language  of  the  charter  of 
James:  and  that  charter  was  never  legally  surrendered; 
The  corporation  of  Colchester  was,  for  a  period  of  twenty- 
three  years,  in  a  state  similar  to  that  of  this  corporation,  as 
appears  from  the  report  of  a  case  of  the  Mayor,  Sfc.  of 
Colchester  yr.  Seaber  (a).  It  was  there  decided  that  a  cor- 
poration being  disabled  to  act,  accepting  a  new  charter,  is 
not  dissolved,  but  dormant ;  and  after  such  acceptance,  the 
new  corporation  is  the  same  as  the  old  was.  The  facts  of 
that  case  were,  that  in  1740  there  was  judgment  of  ouster 
against  all  the  persons  then  claiming  in  fact  to  be  mayor 
and  aldermen  of  the  corporation.  All  those  persons  died 
before  1763.  Between  1740  and  1763,  no  person  in  fact 
took  upon  himself,  or  clymed,  to  be  a  mayor  or  alderman 
of  the  corporation.  In  1763  a  new  charter  was  granted 
and  accepted.  Lord  Mansfield  there  said,  and  the  whole 
Court  concurred  in  opinion  with  him, ''  Many  corporations, 
for  want  of  legal  magistrates,  have  lost  their  activity,  and 
obtained  new  charters.  It  has  never  been  disputed,  but 
that  the  new  charters  revive  and  give  activity  to  the  old  cor- 
poration; except  perhaps  in  one  case  (6),  where  the  corpo- 
ration had  a  new  name  ;  and  even  there  the  Court  made  no 
doubt.  The  corporation  is  not  dissolved  by  the  judgment 
of  ouster,  and  death  of  the  mayor  and  aldermen ;  though 
tbey  are  without  their  magistracy,  their  constitution  is  not 
destroyed  and4|one ;  their  former  rights  remain.  Not- 
withstanding the  judgment  of  ouster,  a  right  may  remain, 
so  as  to  be -capable  of  being  again  raised  and  revived. 
The  corporation  cannot  act  without  legal  magistrates ;  but 
their  rights  may  be  revived,  and  put  in  action  again,  by  a 
new  charter  from  the  crown,  giving  them  legal  magistrates. 
I  am  clear,  upon  principles  of  law,  that  the  old  corporation 
was  not  absolutely  dissolved  and  annihilated,  though  they 

(fl)  3  Burr.  1866;  1  Bl.  591. 

{b)  Corporation  of  Risborough  v.  Butler ^  3  Levim.  338. 
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183a        had  lost  their  magistrates."     That  case  shews  that  the  old 
^^HT^^"^^      corporation  in  this  case  was  not  dissolvedj  but  is  still  sub* 
v.  sisting  under  its  former  ehai ter ;  from  which  it  follows  that 

HuGBEs.  those  burgesses,  or  a  ma)i>ri|y  of  tbem»  were  the  only  pier- 
sons  capable  of  accepting  or  rejecting  tha  oew  charter. 
They  formed  the  corpornt^  body  at  large,  apd  they  couM 
not  be  bound  by  th^  acceptance  of  a  select  body.  The 
charter  is  directed  to  the  burgpsses  at  large,  and  they  ar9 
the  only  proper  parties  to  %cc^pt  or  rej^t  it.  Th^r^  abould 
have  been  notice  given  of  a  m^eeting  of  the  burgesses  al 
large ;  and  then  if  they  had  met^  and  a  majority  of  them 
had  agreed  to  accept  the  charter*  the  proceedings  would 
have  been  regular.  That  not  having  been  done,,  the  ques- 
tion is,  has  there  been  ap  acceptance  by  a  majority  of  the 
burgesses  at  large.  There  clearly  has  not*  Certainly  there 
was  no  such  acceptance  before  the  d^fendiiot  was  sworn 
into  his  office,  nor  ep  inttanii,  when  be  was  sworn  in.  Ui- 
der  what  authority,  then,  can  he  claim  to  act,  having  be^ 
sworn  in  before  the  charter  was  accepted  ?  The  affidavits 
in  support  of  the  rule,  and  those  in  answer  to  them,  are 
extremely  contradictory  and  inconsistent  upon  the  subject 
of  the  number  of  those  who  really  e;ipressed,  in  any  way, 
their  desire  to  accept  the  new  charter;  but  that  furnishes 
the  strongest  reason  why  the  Court  should  not  decide  the 
question  upon  motion,  but  send  it  to  be  tried  by  a  jury,  the 
legal  and  constitutional  tribuiuil  for  disposing  of  such  a 
question.  Even  if  all  the  burgesses  had  polled  at  the  elec- 
tion,  that  would  not  have  constituted  a  godl  aceeptance  of 
the  charter,  because  that  polling  was  not,  strictly  speakiag, 
a  corporate  act,  by  which  alone  the  acceptance  of  a  charter 
can  be  expressed.  Still  less  can  the  signing  a  written  pa- 
per, purporting  to  be  an  agreement  to  accept  the  charter, 
be  considered  as  a  corporate  act,  or  as  forming  a  legal 
mode  of  expressing  the  acceptance  of  the  charter.  Upoo 
the  other  point  it  is  submkted,  that  the  defendant's  election 
was  void,  by  the  provisions  of  the  statute  9  Anne,  c.  10,  s.  8. 
He  served  the  office  of  mayor  in  1825 ;  he  wa^  re-elected 
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ill  1626 ;  be  was  then  ousted,  and  afterwards  appointed  by         18^8.^ 
the  crown,  under  tbe  new  charter.     Such  an  appointment 
was,  to  all  intents  and  purposes,  a  re*election  within  the  v, 

prohibition  of  the  act  of  parliament,  and  as  such,  illegal  Hvobis. 
and  void.  [Bayley,  J.  His  re-election  in  1826  was  illegal, 
and  upon  that  ground  he  was  ousted :  his  appointment  un- 
der the  new  charter  had  nothing  to  do  with  that]  That 
appointment  made  him  mayor  de  facto  within  the  time  pro- 
hibited by  the  statute,  and  therefore  brought  him  within 
its  operation. 

Lord  Tbntebden,  C.J. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  corporation  of  this  borough 
of  Stafford  appears  originally  to  have  consisted  of  about 
8£0  persons,  of  whom  about  700  were  resident.  Other 
persons  could  acquire  t)ie  right  to  become  burgesses  by 
birth  and  servitude.  A  charter,  of  the  12  James  1,  vested 
the  government  of  the  borough  in  the  mayor,  ten  aldermen, 
and  ten  capital  burgesses*  By  some  meansi  which  have 
aot  been  explained  to  us,  these  definite  bodies  became  so 
far  reduced  that  they  were  no  longer  competent  to  hold 
any  election,  or  to  perform  any  other  corporate  acts,  and 
die  government  of  the  borough  was  consequently  dissolved 
and  gone.  Whether  the  result  of  this  state  of  things  was 
that  the  crown  might,  by  quo  warranto,  have  dissolved  the 
oorporationy  we  need  not  on  the  present  occasion  decide; 
bat  I  admit,  that  in  the  absence  of  any  such  proceeding  the 
existing  corporAors  continued  to  retain  their  original  rights^ 
though  diey  had  not  the  power  of  perforaung  the  duties 
imposed  upon  them  by  their  charters ;  and  they  oould  retain 
those  rights  only  for  the  ^riod  of  their  own  lives,  at  the 
termination  of  which  the  existence  of  the  corporation  would 
have  terminated  also.  Soch  being  the  state  of  the  corponn 
tion,  petitions  for  a  new  charter  were  presented  to  the  crown  ; 
one  signed  by  all  the  surviving  numbers  of  the  definite  and 
governing  bodies  of  the  old  corporatiod,  and  another  by 
500  of  the  iudefinite  body  of  burgesses.    A  counter-peti- 
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1828.        tion  was  also  presented,  signed  by  a  smaller  number,  who 
employed  Flint  as  their  attorney.    These  parties,  attended 
V.  by  their  counsel,  met  before  the  law  officers  of  the  crown, 

uoHEs.      ^  whom  the  matter  had  been  referred,  and  there  i^reed 
upon  the  form  of  the  new  charter.     The  nomination  of  the 
first  mayor  and  other  officers  of  the  corporation  then  be- 
longed to  the  crown,  to  whom  each  party  sent  in  a  list  of 
names,  from  which  the  crown  made  a  selection.     The  new 
charter  having  been  granted  under  these  circumstances,  the 
single  question  for  our  decision  to-day  is,  in  what  mode  or 
form  the  burgesses  were  bound  to  signify  their  assent  to 
the  new  charter?     It  has  been  argued  that  there  ou^t  to 
fafave  been  a  public  meeting,  at  which  the  question  whether 
the  charter  should  be  accepted  or  not,  ought  to  have  been 
pui ;  and,  undoubtedly,  if  that  course  was  absolutely  neces- 
sary, there  has  been  no  acceptance  of  the  charter«^    No 
instance,  however,  of  such  a  meeting  has  been  shewn;  nor 
has  any  case  or  dictum,  shewing  the  necessity  of  such  a 
meeting,  been  cited.    It  has  long  been  the  received  opinion 
that  an  acceptance  is  necessary;  but  the  question  how  that 
acceptance  ought  to  be  notified  has  been  always  left  open. 
Generally  speaking,  the  acceptance  of  a  charter  is  proved 
by  evidence  of  acting  under  it ;  which  would  be  equaUy 
good  evidence  in  the  case  of  a  new  and  of  an  old  charter. 
It  appears  upon  the  affidavits  in  this  case,  that  when  the 
commissioners  attended  for  the  purpose  of  administering 
the  oaths,  there  was  also  a  meeting  attended  by  a  consider- 
able number  of  burgesses.     As  to  the  nudiber  of  persons 
who  signified  their  assent  to  the  charter  upon  that  occasion, 
the  affidavits,  unfortunately,  are  contradictory.     A  few  days 
afterwards,  it  appears,  a  larger  body  attended  at  a  meeting 
convened  by  Flint,  and  resolved  to  reject  the  charter.    But 
that  resolution,  so  expressed,  was  not  binding  on  any  one 
of  the  party;  they  might,  any  or  all  of  them,  subsequently 
have  altered  their  minds,  and  have  resolved  to  accept  the 
charter.     In  point  of  fact,  what  was  the  next  step?    On 
the  11th  of  October  there  was  a  meeting  held  for  the  elec^ 


HILARY  TERM,  VIII  AND  IX  G£Q«  IV. 

lion  of  a  corporate  officer.  Many  of  the  voters  were  vio- 
lently obstructed,  and  prevented^  by  insult  and  threats, 
either  from  attending  or  from  voting.  The  meeting,  in 
consequence,  was  adjourned.  The  same  course  was  pur- 
sued at  the  adjourned  meeting,  and  a  second  adjournment 
was  found  necessary.  Eventually,  however,  262  burgesses 
actually  polled  at  this  election,  and  they,  by  that  act,  clearly 
signified  their  acceptance  of  the  charter.  It  is  further 
sworn  that  a  larger  number  would  have  attended  and  have 
polled  at  the  election,  but  for  the  violent  obstructions 
offered  to  the  proceedings ;  and  that  a  written  declaration 
of  assent  was  in  consequence  prepared,  and  privately  cir« 
culated  among  the  burgesses,  129  of  whom,  besides^  the 
262.  who  voted  at  the  election,  signed  that  declaration. 
Now,  those  two  numbers  together  constituted  a  majority 
of  the  resident  burgesses,  and  it  is  added  that  100  of  the 
non-resident  burgesses,  who  formed  a  majority  of  that 
body,  afterwards  signed  the  same  declaration.  If  these 
facts  be  true,  the  charter  has  really  been  accepted  by  a  ma- 
jority of  the  whole  body.  It  has  been  urged,  and  truly, 
that  to  allow  the  acceptance  of  a  charter  to  be  procured 
and  expressed  in  this  private  manner,  would  be  to  open  a 
door  to  corrupt  and  fraudulent  practices ;  but  if  those  who 
wish  to  notify  their  acceptance  publicly  are  prevented  from 
so  doing^  by  threats  and  violence,  I  know  of  no  other  mode 
hy  which  they  can  counteract  that  injustice,  than  by  noti- 
fying, their  acceptance  privately.  We  are  not,  therefore,  in 
this  case,  called  upon  to  decide  that  an  acceptance  of  a 
charter  is  not  necessary,  nor  that  acceptance  by  a  reason- 
able portion  of  burgesses  would  be  sufficient;  although 
much  might  be  said  in  support  of  the  latter  proposition. 
My  opinion  is  founded  upon  this,  that  iu  the  absence  of 
any  known  and  settled  mode  of  notifying  the  acceptance  of 
a  charter,  that  which  has  been  done  in  the  present  case  is 
reasonably  unequivocal  and  sufficient.  As  to  the  other 
objection  that  has  been  raised  against  the  defendant's  title, 
I  think  it  is  perfectly  clear  that  the  statute  oi^  Anne,  c.20. 
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182a        has  no  sort  of  application  td  his  case.    It  was  intended 
r^^C^      merely    to   prevent    the   re-election   of  certain   coqrarate 
V.  officers,  and  is  certainly  not  binding  on  the  crown,  though, 

vcHES.  undoubtedly,  it  may  form  a  proper  subject  for  consideration 
when  a  new  mayor  is  to  be  appointed.  Th#  particalar  pe- 
riod also  of  the  defendant's  becoming  mayor  seems  to  me 
perfectly  immaterial :  that  point  was  not  mentioned  when 
the  rule  was  moved  for  ufrnd  as  the  affidavits,  upon  wbidi 
the  rule  was  granted,  have  not  fairly  and  fiiUy  disclosed  all 
the  facts  of  the  case,  but  have  improperly  suppressed  many 
of  them  from  tlie  Court,  I  am  of  opinion  Umt  the  rule 
ought  to  be  discharged  with  costs. 

Bayley,  J.-^I  entirely  concur  with  my  Lord  Chief  Ja»« 
tice  in  the  view  he  has  taken  of  this  case  upon  both  points. 
I  take  it  to  be  now  settled  that  there  must  be  an  acceptance 
of  a  charter;  and  I  think  there  has  been  a  valid  acireptaoce 
of  this  charter  by  a  majority  of  the  persons  to  whom  it  was 
addressed.  It  is  not  immaterial  to  consider  what  was  the 
state  of  this  corporation  at  the  period  when  the  new  char- 
ter was  granted.  Under  former  charters  there  was  a  load 
government  for  the  borough,  but  that  was  neglected  and 
gone.  It  is  said  diat  the  surviving  burgesses,  nevertheless! 
retained  all  their  rights  and  privileges ;  and  for  certain  pur- 
poses, I  admit,  they  might  do  so ;  but  the  corporation 
having,  by  its  own  negligence,  become  incapable  of  per^ 
forming  its  duties,  and  having  lost  its  governing  body,  was, 
in  my  opinion,  liable  to  be  dissolved  by  quo  warranto. 
Those  burgesses  who  in  the  first  instance,  at  a  meeting 
disturbed  by  violence  and  tumult,  voted  for  the  rejection  of 
the  charter,  might  very  naturally  change  their  opinion,  and 
wish  to  accept  the  charter,  when  they  came  to  learn  that 
the  corporation  might  be  dissolved,  and  all  their  rights  and 
.  privileges  under  former  charters  annihilated :  and  in  point 
of  fact,  very  shortly  afterwards,  a  majority  of  the  whole 
body  of  burgesses  did  signify  their  acceptance  of  the  char- 
ter, either  by  a  written  declaration,  or  by  voting  at  an  elec- 
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tion  held  under  it.     No  authority  has  been  cited,  nor  can        i8(28. 

any^  I  believe,  be  found,  iK-hich  prescribes  any  particular 

mode  in  which  the  acceptance  of  a  charter  must  be  ex« 

pressed  ;  and  in  the  absence  of  all  such  authority,  it  seems      Hughes. 

to  me  that  eilbugh  was  done  in  this  case  to  constitute  a 

valid  acceptance  of  the  charter^  and  therefore  that  the  de^* 

fendant  is  lawfully  entitled  to  hold  the  office  of  mayor  of 

this  borough.     I  agree,  therefofft,  that  this  rule  must  be 

discharged,  and,  for  the  reason  pointed  out  by  my  Lord, 

with  costs. 

HoLROYD,  J.— There  can  be  no  doubt  that  the  crown 
had  a  right  to  revive  this  almost  defunct  corporation,  by 
granting  them  a  new  charter,  and  by  filling  up  their  definite 
bodies,  which  were  so  much  reduced  as  to*be  incapable  of 
discharging  their  corporate  duties.  Then,  when  a  new 
charter  was  offered  by  the  crown  to  the  corporation,  it  was 
not  requisite  to  call  a  corporate  meeting  for  the  purpose  of 
inquiring  whether  it  should  be  accepted  or  rejected ;  the 
acceptance  of  it  by  the  parties  to  whom  it  was  addressed 
was  sufficiently  expressed  by  their  acting  under  it.  With 
respect  to  the  statute  of  Jnne,  that  clearly  does  not  apply 
to  an  appointment  by  the  crown  under  a  new  charter ;  and 
besides,  the  defendant,  when  he  was  appointed  by  the 
crown,  was  not  in  fact  mayor ;  for  though  he  had  been 
elected  for  that  year,  he  had  been  afterwards  ousted  by 
quo  warranto. 

LiTTLEDALE,  J.-^I  am  entirely  of  the  same  opinion. 
The  corporation  were  reduced  to  a  situation  in  which  they 
were  no  longer  capable  of  performing  their  corporate  func-. 
tions.  Their  liberties  might  have  been  seized  by  the 
crown;  but  instead  of  that,  a  new  charter  was  granted 
them.  The  crown,  by  that  grant,  recognized  the  bnrgesses 
as  still  existing,  and  nominated  new  corporate  officers. 
Then,  in  order  to  make  the  new  charter  binding  upon  the 
corporation,  an  acceptance  of  it  by  them  became  necessary, 
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1828.        and  the  first  question  is^  by  whom  that  acceptance  mast  be 

ST^'^T^      declared  i     It  has  been  urged  on  the  one  side,  that  accept- 
TlieKiMC  ,  7.      ,       ,  ... 

V,  ance  by  the  persons  named  m  the  charter,  or  by  those  ntbo 

Hughes,  ^hose  to  come  in  and  take  the  oaths  under  the  charter,  is 
sufficient;  and,  on  the  other  side,  that  nothing  abort  of  au 
acceptance  by  the  burgesses  at  large  is  sufficient.  I  cer- 
tainly think  that  an  acceptance  by  those  named  in  the 
charter  only,  is  not  sufficient ;  but  I  have  no  doubt  that  an 
acceptance  by  them,  together  with  a  majority  of  the  burr 
gesses,  is  sufficient:  and  I  do  not  mean  to  express  a 
decided  opinion  that  a  majority  of  the  burgesses  must  con- 
cur. The  next  question  is  by  what  mode  tMrmind  and 
will  of  the  parties  upon  the  subject  is  to  be  ascertained  ? 
In  some  respects  it  might  be  convenient  to  hold  a  public 
meeting  for  that  purpose^  but  there  is  clearly  no  authority 
for  saying  that  it  is  necessary.  In  some  respects  such  a 
course  might  be  inconvenient,  and  in  many  cases  it  might 
be  impracticable.  In  any  view  of  the  case,  I  am  of  opinion 
that  any  unequivocal  act  of  the  parties^  expressive  of  their 
desire  to  accept  the  charter,  and  to  be  governed  by  it,  is 
sufficient.  Here  that  desire  was  expressed,  either  by  voting 
at  an  election,  or  by  a  written  declaration,  by  a  majority  of 
the  burgesses,  and  that  I  think  constituted  a  valid  accept- 
ance of  the  charter. 

*  Rule  discharged,  with  costs. 


Greenslade  V,  Dowser  and  Coleman. 

A  joint  inter-  ASSUMPSIT  by  the  plaintiff,  as  indorsee  of  certain  bilk 

cupaiion  of  a  ^^  exchange,  each  for  100/.,  some  at  six  and  others  at  twelve 

fann  by  two  months'  date,  drawn  by  one  Willoughby  upon  the  defeud- 

a  partnership,  *"^*  ^"^  accepted    by  Dotver  for  himself  and  Coleman. 

so  as  to  con-     Dower  suffered  judgment  by  default.      Coleman  pleaded 
vey  to  each  an  ^      o  ^  ^  r 

implied  authority  to  bind  the  other  by  the  acceptance  of  bills  of  exchange  for  payments 
in  respect  of  the  farm. 
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non-assumpsit.  At  the  trial  before  Lord  Tenterden,  C.  J.,  i898. 
at  the  adjourned  Middlesex  sittings  after  last  term^  the 
case  was  this: — On  the  11th  of  October,  1824,  Coleman^ 
on  behalf  of  himself  and  Dower,  entered  into  an  agreement  I>oweb. 
with  one  George^  an  auctioneer,  for  the  hire  of  a  farm  then 
in  the  occupation  of  Willoughbi/,  the  drawer  of  the  bills, 
and  for  the  purchase  of  the  stock  and  crops,  at  a  valuation. 
By  the  agreement,  which  was  signed  by  both  Dower  and 
Coleman,  it  was  stipulated  that  the  amount  of  the  valuation 
should  be  paid  for  partly  in  cash  and  partly  in  good  bills» 
at  three  months.  Colenian  afterwards  fell  ill,  upon  which 
Dower  represented  to  George  that  the  purchase  could  not 
be  completed  in  three  months,  and  entered  into  a 'fresh 
agreement  with  him,  in  pursuance  of  which  the  bills  in 
question,  being  at  six  and  twelve  months,  were  drawn,  and 
accepted,  by  Dower  in  the  names  of  Coleman  and  himself. 
After  the  bills  had  been  thus  given,  George  saw  Coleman, 
and  communicated  to  him  that  part  of  the  purchase  money 
bad  been  paid  in  bills,  upon  which  Coleman  said,  it  ought 
all  to  have  been  paid  in  money,  for  that  Dower  had  received 
1200/.  to  pay  it  with;  and  th^t  Dotver  and  himself  had 
been  jointly  interested  in  the  management  and  profits  of 
the  farm.  It  was  contended  for  the  defendant  that  the 
plaintiff  must  be  nonsuited,  inasmuch  as  there  was  no  evi- 
dence to  shew  that  Coleman  had  authorized  the  acceptance 
of  the  bills  in  question,*  or  even  that  he  knew  of  their  ex- 
istence ;  that  the  only  agreement  to  which  Coleman  was  a 
party,  or  by  which  he  could  be  bound,  was  that  for  the 
payment  of  the  purchase  money  in  cash  and  by  bills  at 
three  months ;  and  that  his  being  jointly  interested  with 
Dower  in  the  farm,  did  not  so  completely  constitute  them 
partners,  as  to  make  the  one  liable  to  pay  bills  accepted  by 
the  other  without  his  knowledge  or  authority.  For  the 
plaintiff  it  was  insisted,  that  as  both  the  defendants  had 
signed  the  original  agreement  for  the  hire  of  the  farm  and 
the  purchase  of  the  stock,  and  were  jointly  interested  in 
the  management  and  the  profits  of  the  farm,  they  were^  to 

VOL.  I.  T  T 
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1828.        all  intents  and  parposes,  partners  through  the  en^re  tnos- 

^^^^'^^^^      action,  and  as  such  were  bound  by  each  other's  accept- 
Greenslade  ,  . 

V.  ances ;  that  the  law  affecting  partners,  and  the  authority  of 

one  partner  to  bind  the  other,  were  not  confined  to  mere 
trading  firms,  bnt  arose  out  of  the  intimate  nature  of  the 
connection  and  communications  subsisting  between  the 
parties;  and,  consequently,  that  they  applied  as  forcibly  to 
persons  who  were  partners  in  a  farming  business,  as  to 
partners  in  any  other  sort  of  trade,  and  therefore  tendered 
the  defendant  Coleman  liable  in  this  action.  The  learned 
Judge  said  he  thought  the  plaintiff  ought  to  b»  nonsuited. 
Parties  taking  bills,  took  them  subject  to  the  chaace  of 
being  able  to  prove  their  acceptance.  The  question  in  the 
cause  was,  whether  there  was  evidence  to  go  to  the  jury  of 
any  authority  from  Coleman  to  Dower  to  accept  the  par- 
ticular bills  sued  upon,  so  as  to  render  Cokman  liable 
upon  such  acceptance.  It  was  clear  that  the  original  cob- 
tract  for  the  price  of  the  farm  and  the  purchase  of  the  stock 
W3M  made  by  Coleman ;  that  he  represented  that  Dower 
was  to  have  an  interest ;  and  that  in  point  of  fact  both  the 
defendants  were  jointly  interested  in  the  farm.  But  taking 
that  to  be  so,  still  was  there  enough  to  shew  that  Coleman 
ever  authorized  Dower  to  accept  the  bills,  with  which  he 
was  sought  to  be  charged- in  the  action?  By  the  original 
agreement  the  bills  were  to  be  at  three  months'  date ;  but 
Coleman  was  taken  ill,  and  in  his  absence,  and  without  his 
knowledge,  an  arrangement  was  made  for  bills  of  a  longer 
date.  It  did  not  appear  that  Coleman  was  ever  fiilly  ac* 
quainted  with  the  particulars  of  the  bills ;  he  was  only  told 
that  part  of  the  money  had  been  paid  by  bills,  to  which  he 
replied,  it  ought  all  to  have  been  paid  in  money.  How 
was  it  possible,  from  such  facts,  to  draw  the  conclusion 
that  Coleman  had  authorized  Dower  to  accept  those  bills? 
The  plaintiff  was  accordingly  noiisuited. 

Brougham  now  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit  and  for  a  new  trial,  relying  upon  the  same  line*  of 
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argument  urged  at  the  trial,  to  establish  the  defendant 

CohmarCs  liability. 

Geeemsladv 

V. 

Lord  Tenterden,  C.J. — I  think  we  ought  not  to  grant  Doweh. 
any  rule  in  this  case.  The  bills  were  drawn  on  both  the 
defendants,  but  were  accepted  by  Dotver  alone,  in  the  name 
of  both.  Coleman  was  the  person  originally  contracting, 
and  he  signed  the  original  agreement.  By  that  agreement 
he  was  bound ;  but  by  that  only,  because  that  contained 
the  terms  upon  which  he  intended  to  contract.  That 
agreement  did  not  authorize  the  accepting  of  any  bills  of  a 
longer  date  than  three  months ;  and  fVilloughby,  who  took 
the  bills,  was  acquainted  with  the  contents  of  the  agree- 
ment. The  agreement  is  for  bills  at  three  months'  date ; 
the  bills  accepted  are  at  six  and  twelve  months'  date :  and 
vbat  authority  was  there  from  Coleman  to  Dower  to  accept 
auch  bills?  There  was  clearly  no  express  authority,  nor 
was  there,  in  my  opinion,  any  implied  authority;  for  the 
subsequent  joint  occupation  of  the  farm  by  both,  from 
which  alone  such  an  authority  could  be  implied,  cannot 
relate  back  to  the  previous  period  when  the  bills  were 
accepted. 

Bay  LET,  J. — I  am  clearly  of  ^opinion  that  the  plaintiff  is 
not  entitled  to  recover  upon  these  bills  against  the  defend- 
ant Coleman.  Willoughby  may  still  have  a  right  of  action 
against  him  upon  the  original  agreement;  but  what  right  of 
action  has  the  plaintiff?  Clearly  none,  unless  Dower  had 
from  Coleman  an  authority,  express  or  implied,  to  accept 
these  bills.  Had  he  any  such  authority  ?  I  think  clearly 
not.  Where  persons  are  partners  generally,  an  authority 
to  accept  bills  may  be  impUed ;  but  here  the  partnership, 
even  if  it  had  been  a  general  one,  which  it  was  not,  had 
not  commenced  when  the  bills  were  accepted.  As  to  any 
express  authority,  it  is  plain  there  was  none,  for  the  bills 
are  of  a  different  date  from  that  specified  in  the  agreement, 

T  T  2 
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Greenslade 

V. 

Dower. 
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1R28.        by  the  terms  of  which  alone  the  defendant  Coleman  was 
bound. 

HoLROYD^  J. — It  is  quite  clear  that  Dotoer  had  no  au- 
thority from  Coleman,  either  by  law  or  in  fact,  to  accept 
such  bills  as  these.  There  was  therefore  no  question  for 
the  jury,  and  the  nonsuit  was  right. 

Little  DALE,  J.,  concurred. 

Rule  refused. 


Bennett  v;*Womack. 

Under  on  ASSUMPSIT  upon  an  agreement  in  writing  to  take,  at 
accept  an  as-    ^^^  price  of  270/.,  an  assignment  of  a  public-house  lease, 

signment  of  a    subject  to  a  net  yearly  rent  of  27/.  and,  to  common  and  usual 

public-house 

lease,  subject   covenants.    .At  the  trial  at  Guildhall  {a),  before  Lord  Ten- 

to  a  net  yearl)r  /^^g,,  C.  J.,  at  the  sittings  after  last  Michaelmas  term,  the 

rent  and  to  f^ 

common  and  lease  appeared  to  contain  a  covenant  on  the  part  of  the 
nants  ^tli^  tenant  to  pay  the  net  rent,  together  with  land  tax,  sewers* 
pnrt^^  cannot     rates,  and  all  taxes,  and  also  a  proviso  for  re-entry  in  the 

refuse  to  ac-       •  ^    ,  ...  i-    i  i  •  t 

cept  an  assign-  event  of  the  premises  being  applied  to  the  carrying  on  of 
raent,onthe     j^^y  business  except  that  of  a  victualler.     It  was  stated  by 

ground  of  a  .  *    .      .  ,      . 

covenant,  on  a  witness  conversant  with  the  trade,  that  such  a  proviso  is 

tena'nY^o  m^  ^^  ^^  found  in  SIX  public-house  leases  out  of  ten.     On  the 

sewers'  rates  part  of  the  defendant  it  was  contended,  that  he  was  not 

Nor  is  it  any  bound  under  the  agreement  to  accept  a  lease  containing 

defence  to  an  gych  a  covenant  or  such  a  proviso.     The  learned  judge 

agreement  directed  a  verdict  for  the  plaintiff,  with  liberty  to  the  de- 

that  the  lease    feiida,^t  to  move  for  a  nonsuit. 

contains  a 

proviso  for  re-      (a)  Counsel  for  the  plaintiff,  Scarlett,  A.G.,  and  ChUlon;  for  the 

entry,  in  the      defendant,  F.  KeUy. 

event  of  the  "^ 

premises  being  applied  to  the  carrying  on  of  any  business  except  that  of  a  victualler, 

when  it  is  proved  that  the  major  part  of  such  leases  contain  such  a  proviso,  and  do 

objection  was  taken  on  this  gmuud  until  the  trial. 
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JP.  Kellif  now  moved  to  enter  a  nonsuit,  upon  the  liberty         J8i28. 
reserved.     The  covenant  to  pay  land  tax  and  sewers'  rates      ^^^ 

,  rr..  ...  Ben  NET! 

IS  not  an  usual  covenant.     1  he  expression  in  the  agreement,  t?. 

"  net  yearly  rent,"  upon  which  much  stress  was  laid,  must  •  omack. 
be  understood  to  mean  a  clear  yearly  rent,  subject  to  other 
ordinary  covenants.  [Barley,  J.  There  must  be  covenants 
to  make  the  rent  "  net."  The  occupier  would  be  liable  to 
pay  the  rates  in  the  first  instance,  and,  but  for  the  coven^t, 
he  would  have  a  right  to  deduct  the  payment  from  his  rent.] 
The  sewers'  rate  is  to  be  paid  by  the  landlord  (a).  [Bay- 
let/p  J.  Your  authority  shews  that  the  rate  is  not  of  neces- 
sity to  be  entirely  paid  by  the  landlord.]  If  the  comiiiis- 
sioners  may  in  the  first  instance  assess  the  landlord,  and 
the  tenant  is  bound  under  such  a  clause  as  this  to  repay 
him  the  amount,  he  may  be  compelled  to  pay  for  the  erect- 
ing of  party  walls.  The  second  question  is,  ^whether  the 
defendant  was  bound  to  accept  a  lease  containing  this 
clause  of  re-entry.  In  Church  v.  Brown  (b).  Lord  Eldon 
said — '*  The  safest  rule  for  property  is,  that  a  person  shall 
be  taken  to  griant  the  interest  in  an  estate  which  he  prop6ses 
to  convey,  or  the  lease  he  proposes  to  make;  and  that 
nothing,  which  flows  out  of  that  interest,  as  an  incident, 
is  to  be  done  away  by  loose  expressions,  to  be  construed 
by  facts  more  loose ;  that  it  is  upon  the  party  who  has  for- 
borne to  insert  a  covenant,  for  his  own  benefit,  so  shew  his 
title  to  it ;  and  that  it  is  safer  to  require  the  lessor  to  pro- 
tect himself  by  express  stipulation,  than  for  courts  of  equity 
to  hold,  that  contracting  parties  shall  insert,  not  restraints, 
expressed  by  the  contract  or  implied  by  law,  but  such, 
more  or  less  in  number,  as  individual  consequences  shall 
from  day  to  day  prescribe  as  proper  to  be  imposed  upon 

(€t)  Callis,  141,  3.  as  to  the  form  in  which  an  existing 

(6)  15  Ves.  jun.  268.   There  the  lease  might,  under  nil  the  circuni- 

question  was  as  to  the  terms  in  stances  of  the  case,  be  reasonably 

which  the  owner  of  the  fee  had  expected  to  be  found  to  be  framed. 

bound  himself  to  grant  a  lease,  not 
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the  lessee ;  and  that  all  those  restraints,  so  imposed  from 
time  to  time,  are  to  be  introduced  as  the  aggregate  of  the 
agreement/'  Every  thing  which  is  there  said  applies  to 
the  present  case.  The  witness  proved  that  six  leases  out 
of  ten  contained  such  a  proviso ;  but  this  evidence  was  not 
admissible,  and  does  not  prove  that  the  covenant  is  an  usual 
one.  Lord  Eldon  cites  Henderson  v.  Hay  (a),  where  it  was 
held  that  the  vendor  was  not  entitled  to  insert  a  clause 
which  would  diminish  the  common  law  right.  [Lord  Tm- 
terden,  C.  J.  You  do  not  take  your  objection  at  the  time, 
and  afterwards  you  make  the  point  by  surprise  upon  the 
plaintiff,  at  the  trial.] 


Lord  Tentebden,  C.  J. — There  is  no  weight  in  the 
objection  as  to  the  covenant  t6  pay  the  sewers'  rate  and! 
land  tax ;  those  are  usual  covenants  with  reference  to  a  net 
rent.  A  covenant  not  to  use  the  premises  for  any  otiMf 
trade  must  be  understood  with  reference  to  the  circunH 
stance  that  this  was  a  l^ase  of  a  public-house.  The  ob^ 
jectioB  is  not  made  till  the  trial,  when  the  plaintiff  does  wA 
come  prepared  to  meet  it.  The  existence  of  «uch  a  clause 
in  six  cases  oiit  of  ten,  is  reasonable  evidence  when  a  party 
is  not  prepared  to  meet  such  an  objection. 

Bayley,  J. — A  lease,  at  a  net  rent,  would  be  expected 
to  contain  covenants  which  would  clear  the  rent  from  all 
deductions.  The  defendant  was  informed  that  the  lease 
contained  t/5tia/ covenants,  which  does  not  mean  <x>venant^ 
universally  inserted.  That  which  is  found  in  sixty  leased 
out  of  a  hundred  is  an  usual  covenant.  If  in  the  greater 
number  of  instances  this  clause  is  inserted,  a  party  entering 
into  such  a  contract  is  bound  to  know  it. 

HoLROYD,  J. — "  Net  rent"  disposes  of  the  first  objec- 
tion.   Then  there  was  sufficient  evidence  that  the  clause  of 


(a)  3  Bro.  C.  C.  632. 


Bennett 
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re-entry  is  usual :  it  is  to  be  found  in  six  leases  out  of  ten;         18^. 

and  it  is  a  beneficial  proviso  with  reference  to  property  of 

this  description.  *"  r? 

WOMACK. 

L1TTLBDALE9  J.,  concurred. 

Rule  refused  (a). 

(a)  And  see  Morgan  v.  Slaugh-  overruled,  15  Ves.  53 1 ;  Vere  v 
ier,  1  Esp.  N.  P.  C.  8;  also  Loveden,  H  Ves,  170;  Liebenrood 
FMiftgton  V.  Croft,  3  Anst.  700,      v.  Vints^  9  Meriv.  15. 


GoLDiNG  and  others  v.  Fenn. 

f  £IGN£D  issues  were  directed  by  this  Court  upon  the  A  select  yes- 
bearing  Qf  a  motion   made  by  the  plaintiffs,  who  were  o7anTudefi- 
cburchwardens  of  the  parish  of  St.  Martin  in  the  Fields,  "i^  number, 
m  the  county  of  Middlesex,  for  the  years  1820,  1821  and  exist  bv  cus- 
1822,  for  a  writ  of  prohibition  to  prohibit  further  proceed-  *^"*-   ^^^^ 

•  ■  •       ■  CUStOOf, 

ings  in  a  suit  in  the  Court  of  the  Bishop  of  London,  though  it  may, 
brought  by  the  defendant  against  the  plaintiffs  to  compel  [^t^E^re™ 
them  to  exhibit  their  accounts  there.     The  first  count  roust  alwajrs 
stated  the  question  to  be,  ^'whether  on  the  1st  of  April,  able  number 

1825,  there  was,  and  from  time  whereof  the  memory  of  ^^^^  reference 

1  .     1   .  ^1  .  ,  to  the  circum- 

laan  is  not  to  the  contrary  had  been,  a  vestry  of  the  said  stances  of  the 

parish,  composed  of  [a  certain]  (a)   select  [number  of]  Jbro*^at^"b^ 

persons,  parishioners  of  the  said  parish  for  the  time  being."  the  accept- 

The  question  in  the  second  count  was,  *'  whether  there  ^^  ^nui- 

was,  and  from  time  whereof,  &c.    had    been,  a   certain  escence  in  a 

facultv  bv 

laudable  custom,  used  and  approved  of  in  the  said  parish,  which  the  Or- 

that  the  accounts  of  the  churchwardens  of  the  said  parish,  dinary  grants 
,  .  •^  and  confirms 

for  the  time  being,  have  been,  and  still  of  right  ought  to  be,  a  select  vestry, 
audited  and  passed  at  a  vestry  of  the  said  parish,  composed  ?^®*  t*f^rt"°*" 

of  [a  certain]  select  [number  of]  persons,  parishioners  of  nine,  and  ap- 
points certam 
(a)  The  declaration  was  ori-      in  brackets,  whicbwere  afterwards  individuals, 

ginally  delivered  with  the  words      struck  out  by  amendment.  amongst  whom 

are  some  of 

the  former  vestry,  to  be  vestrymen. 
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1828.  the  said  parish,  for  the  time  being,  and  not  by  the  minister 
and  inhabitants  at  large  of  the  said  parish,  in  vestry  assem- 
bled." The  question  stated  in  the  third  count  was, 
"  whether  there  then  was,  and  from  time  whereof,  8cc.  had 
been,  a  certain  laudable  cnstom  used  and  approved  of 
in  the  said  parish,  that  the  accounts  of  the  churchwardens 
of  the  said  parish,  for  the  time  being,  have  been,  and  still 
of  right  ought  to  be,  audited  and  passed  at  a  vestry  of  the 
said  parish,  composed  of  [a  certain]  select  [number  of] 
persons,  parishioners  of  the  said  parish  for  the  time  being." 
The  question  in  the  fourth  count  was,  **  whether  there  was, 
and  from  time  whereof,  &c.  had  been,  within  the  parish 
aforesaid,  in  th^  county  aforesaid,  a  vestry  of  the  said 
parish,  composed  [of  a  certain  number]  of  select  persons, 
parishioners  and  inhabitants  of  the  said  parish  for  the  time 
being,  called  a  select  vestry,  which  select  vestry  for  the 
time  being,  during  all  the  said  time  immemorial,  on  Easter 
Monday  in  every  year,  had  been  accustomed  to  nominate 

• 

and  elect,  and  of  ancient  right  and  custom  ought  to  nominate 
and  elect,  two  parishioners  and  inhabitants  of  the  said  parish 
to  be  and  serve  the  office  of  churchwardens  of  the  parish 
aforesaid,  for  one  year  then  next  ensuing,  which  persons  be- 
ing parishioners  and  inhabitants  of  the  said  parish,  so  nomi- 
nated, elected  and  chosen  by  the  said  select  vestry,  and 
none  others,  had,  for  and  during  all  the  time  aforesaid, 
been  duly  sworn  into  and  served  and  executed,  and  by  right 
of  custom  ought  to  have  served,  the  office  of  churchwardens 
of  the  said  parish."  The  plea  confessed  the  wager,  and 
traversed  the  custom  in  each  count,  in  the  usual  form.  :At 
the  trial  before  Lord  Tenferd^n,  C.  J.,  at  the  sittings  after 
Easter  term,  1827  (a),  the  plaintiffs  produced  and  read 
entries  in  the  parish  books  in  the  years  157^,  1577,  1^90, 
1592,  1593,  1594,  1595,  1596,  1597,  1598,  1606,  1609, 
1610,  1612,  1613,  1614,  1615,  l6l6,  l6l8,  l6l9,  1620, 
1623,  1626,  and    1628,  from  which  it  appeared  that  the 

(a)  Counsel  for  the  plainlifTs,  Tm-      ScarleUy  A.  G.,  Brougham,  and  J. 
</«/,S.G.,  Gnmetfi  W.  £.  Taunton^      Evans, 
and  Barnewall;  for  the  defendants, 
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affairs  of  the  parish  had  been  managed  by  a  select  body,  1828. 
but  of  a  fluctuating  and  indefinite  number.  One  of  these 
entries  stated  that  a  party  was  fined  ''  according  to  ancient 
order."  They  also  produced,  from  the  chapter-house  at 
Westminster,  a  feoffment  of  the  year  19.25,  and  a  charter  of 
the  year  1251 :  also  Pope  Nicholases  Taxation^  and  the 
Nonae  Rolls,  14th  Edw.  S,  1339,  in  all  of  which  the  parish 
of  St.  Martin  in  the  Fields  is  recognized.  The  plaintiffs 
also  produced  three  records  of  this  Court.  The  first,  a 
judgment  in  H.T.  15  Geo.  2,  Kendal  v.  Penrice,  which  was 
an  action  for  a  false  return,  against  the  Official  of  the  Arch- 
deacon of  Middlesex.  The  plaintiff  and  one  Tucker  had 
been  elected  by  the  parishioners  at  large ;  whilst  the  same 
Tucker  and  one  Wood  were  chosen  by  the  select  vestry. 
The  defendant  having  refused  to  swear  in  either  set  of 
churchwardens,  both  obtained  writs  of  mandamus ;  upon 
which  defendant  swore  in  Tucker  and  Wood,  and  returned 
upon  the  plaintiff's  mandamus,  that  he  had  already  sworn 
in  the  churchvvardens  elected  by  the  select  vestry.  A  ver- 
dict was  found  and  judgment  given  for  the  defendant.  The 
second  record  was  upon  a  feigned  issue  between  Ferrers 
and  NiW,  H.T.  17  Geo.  2,  to  try  whether  there  then  was, 
and  from  time,  8cc.  had  been,  a  vestry  of  the  said  parish, 
composed  of  a  certain  select  number  of  persons,  parish- 
ioners  of  the  said  parish  for  the  time  being ;  which  issue 
was  found  for  the  plaintiff,  Ferrer.s,  establishing  the  custom. 
The  third  record  was  of  an  action  in  prohibition,  in  which 
the  declaration  stated  that  there  was,  and  from  time  whereof. 
Sic.  had  been,  within  the  parish  of  St.  Martin  in  the  Fields, 
in  the  county  of  Middlesex,  a  vestry  of  the  said  parish, 
composed  of  a  certain  number  of  select  persons,  parishioners 
and  inhabitants  of  the  said  parish  for  the  time  being,  called 
a  select  vestry,  which  select  vestry  for  the  time  being,  during 
all  the  said  time  immemorial,  on  Easter  Monday  in  every 
year,  had  been  accustomed  to  nominate  and  e1ect>  and  of 
ancient  right  and  custom  ought  to  nominate,  8cc.  two  pa- 
rishioners and  inhabitants  of  the  said  parish,  to  be  and 
serve  the  office  of  churchwardens  to  the  said  parish  for  one 


GoL»ijn> 
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183&        year  then  next  ensuing,  which  persons,  being  pamhionen 
and  inhabitants  of  the  said  parish,  so  nominated,  elected 
v.  and  chosen  by  the  said  select  vestry,  and  none  others,  had, 

FiMv.  £^^  ^^j  during  all  the  time  aforesaid,  been  duly  swora  into, 
and  served  and  executed,  and  by  right  and  custom  ooglkt 
to  have  served,  the  office  of  churchwarden  to  the  said  pa- 
rish. The  declaration  in  that  case  further  stated  that  the 
plaintiffs  were  duly  elected  churchwardens  by  the  sdect 
vestry,  and  sworn  into  that  oflice,  and  entitled  to  sit  in  a 
pew  in  the  parish  churchy  within  the  said  parish,  appropri* 
aled  for  the  use  of  the  churchwardens ;  nevertheless,  the 
defendants  had  wrongfully  drawn  the  plaintiffs  into  plea  in 
the  Spiritual  Court,  claiming  a  right  to  the  pew  as  church* 
wardens  of  the  said  parish.  The  defendants  pleaded  the 
general  issue,  and  for  a  writ  of  consultation  said  that  the 
right  of  election  was  in  the  parishioners  at  lai^,  and  that 
defendants  were  elected  by  the  parishioners  at  large,  and 
were  duly  sworn  in ;  conduding  with  a  traverse  of  the  cus- 
tom set  out  in  the  declaration.  This  case  had  been  tried 
at  bar;  when  a  verdict  had  been  found  for  the  plaintifi. 
On  the  part  of  the  defendant  were  put  in  letters-patent  of 
4  Jdc.  1,  in  which  it  was  recited  that  the  parish  chnich  of 
St.  Martin  in  the  Fields  had  been  erected,  and  the  parish 
itself  created,  in  the  time  of  Henry  the  8th.  They  also 
read  other  ancient  entries  from  the  parish  books^  from 
which  it  appeared  that  many  acts  of  government  in  the 
parish  were  done  by  *'  the  parishioners"  generally,  and 
sometimes  by  parties  described  merely  as  parishionersi 
many  of  whom  were  of  the  same  name  as  the  persons 
described  in  other  entries  as  ancients  of  the  parish,  masten 
of  the  vestry,  or  masters  of  the  parish.  They  also  proved 
a  faculty  (a)  from  Gilbert  {Sheldon),  Bishop  of  London, 
(^8th  June,  1662,)  whereby  he  granted  and  confirmed  to 
forty-nine  persons  that  they  should  be  a  select  vestry.  The 
faculty  then  recited  that  several  parishioners^  of  whom  some 

(a)  As  to  the  eflfect  of  which,  sec  Dawson  v.  Fowle,  Uanlres;  378 ; 
Buttervorik  v.  ff^alker,  3  Burr.  1689. 
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had  been  <^iref trymeo  and  others  not,  had  petitioned  the 
Bishop  to  grant  and  confirm  to  them  a  select  vestry,  such 
as  existed  in  other  parishes  in  his  diocese^  upon  the  ground 
that  the  affairs  of  the  parish  had,  during  the  late  unhappy 
times  of  trouble  within  this  realm,  been  managed  by  per- 
tons  not  admitted  thereunto  by  the  Diocesan  or  Ordinary 
of  the  place,  in  whose  power  alone  they  conceived  the  regu- 
lation and  ordering  the  business  of  that  nature  most  properly 
and  peculiarly  ought  to  reside.  The  learned  Judge  said  to 
the  jury,  that  the  four  questions  raised  upon  the  record  all 
resolved  themselves  into  the  first;  that  the  verdicts  in  the 
three  records'  produced  deserved  their  most  serious  con- 
sideration, and  were  not  lightly  to  be  departed  from.  On^ 
of  the  points  raised  was,  whether  the  parishhad  existed  as  a 
parish  beyond  the  time  of  legal  memory ;  and  this  seemed 
to  be  a  matter  of  much  doubt.  On  the  behalf  of  the  plain- 
tiffs a  great  number  of  entries  had  been  read,  ISth  Feb. 
1776-77.  The  business  transacted  on  these  occasions  ap- 
peared always  to  have  been  transacted  by  a  very  small  num- 
ber; never  so  large  a  numbet*  as  forty-nine  appeared  to  have 
assembled :  the  select  vestry  had  not  always  consisted  of 
forty-nine  persons.  But  this  point  ought  to  have  been  pul 
distinctly  on  the -record  (a).  The  acts  of  parliament  which 
bad  been  referred  to,  took  it  for  granted  that  there  was  a 
select  vestry.  The  term  **  ancients"  imported  a  meeting  of 
only  a  few.  The  faculty  itself  could  not  have  the  effect  of 
excluding  vestrymen.  It  was  not  material  whether  the 
Bishop  granted  or  confirmed.  If  the  select  vestry  took  its 
origin  from  the  faculty^  it  could  not  have  existed  from  time 
immemorial.  It  was  evident  that  in  Berry  v.  Bamter  (b)j 
some  of  the  evidence  which  had  now  been  given  for  the 
defendant  was  not  adduced.  The  jury  found  a  verdict  for 
the  plaintiffs. 

In  Trinity  term,  1827, 'Sc^r/e^/i  A.  G.,  obtained  &  rule 
nisi  for  setting  aside  the  verdict,  on  the  ground  that  the 
custom  put  in  issue  on  the  record  was  void  for  uncertainty; 

(a)  Vide  ante,  647,  note  («).  (6)  Peake,  N.  P.  C.  157. 
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for  which  Dent  v.  Coaies  (a),  and  Broadbent  v,  Willis  (6), 
were  cited ;  aiid^  secondly,  that  the  supposed  custom  had 
been  abandoned  by  the  acceptance  of  the  faculty.  i\gainst 
this  rule 

ft 

Tindal,  S.  G.,  Taunton,  Gumtif,  and  Bamewall,  now 
shewed  cause.  By  the  parish  books  produced,  which  went 
back  as  far  as  1576,  it  appeared  that  the  affairs  of  the  pa- 
rish were  not  managed  in  the  ordinary  course  which  pre- 
vails where  there  is  an  open  vestry.  Thus  persons  are 
stated  to  have  been  admitted  to  the  office  of  vestrymen, 
and  who  at  that  remote  period  appear  to  have  exercised 
the  rights  of  vestrymen  from  the  time  of  their  admbsion. 
The  Court  would  be  justified  in  assuming  that  the  same 
course  of  management  prevailed  at  a  much  earlier  period. 
So  there  is  an  entry  (c),  **  to  be  fined  according  to  an- 
cient order."  No  entry  of  such  an  order  is  to  be  found  in 
the  present  books  ;  therefore  the  reference  here  must  ha?e 
been  to  others  of  a  more  ancient  date.  From  these  boob 
it  appears  that  the  vestry  were  to  meet  in  a  room.  Now  it 
is  clear  that  all  the  parish  could  not  meet  in  a  room.  In 
1620  there  is  an  appointment  of  a  vestry-clerk;  since 
which  period  the  form  of  the  entries  is  very  different.  In 
1662  a  faculty  was  obtained  for  the  purpose,  as  the  plain- 
tiffs contend,  of  confirming  the  select  vestry,  which  already 
existed.  The  number  never  goes  beyond  forty-uine.  .  The 
question  has  been  raised  several  times  before,  and  the  G>urt 
and  jury  have  decided  in  favour  of  the  existence  of  a  select 
vestry.  The  issue  then  tried  comprised  the  case  now  be- 
fore the  Court,  namely,  whether  the  parish  is  governed  bj 
a  select  vestry  or  by  a  general  vestry.  Ferrers  v:  Nind  (d) 
was  tried  only  three  years  after  the  action  for  the  false 
return  (e).     Any  question  as  to  the  legal  existence  of  the 

(a)   2  Stra.   1U5;    where  the  (6)  Wiiles,  360;  where  the  words 

words  of  the  custom  pleaded  are,  are,  *'  near  to  such  pits,*'  /kk/,656. 

"  a  certain  proportion  of  tlie  rate  (c)  Ante,  649. 

lias  been  used  to  be  raised  by  the  {d)  j4nte,  649. 

hamlet  of  Ilomatiby,^  &c.  (<0  Kendal  v.  Pcnrivc,  ante,  649. 
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select  vestry  in  this  parish|  is  now  set  at  rest  by  44  Geo.  3i 
c.B5(a)f  which,  though  not  cited  at  the  trial,  is  a  public 
act,  of  which  the  Court  will  take  judicial  notice.  In  this 
act  we  find*  a  legislative  recognition  of  this  select  vestry, 
who  are  authorized  thereby  to  sue  and  be  sued  in  the  name 
of  their  clerk.  It  is  not  necessary  in  point  of  law  that  a 
select  vestry  should  consist  of  a  definite  number ;  cerium 
est  quod  cerium  reddi  potest.  This  select  vestry  may  be 
compared  with  the  governing  bodies  of  the  Inns  of  Court : 
the  latter  are  called  *'  masters  of  the  bench ;"  the  former, 
"  masters  of  the  parish."  (6).  With  regard  to  the  objection 
that  there  is  no  definite  number^  it  may  be  observed  that  it 
is  not  unfirequent  in  common  councils  that  a  mayor  shall 
fall  back  into  the  number  of  common  council:  whilst  these 
mayors  continue  alive,  the  number  must  fluctuate.  This 
is  the  case  with  the  corporation  of  York.  [Bayley^  J. 
There  the  mayor  must  be  chosen  out  of  the  aldermen.]  It 
is  also  the  case  in  the  corporation  of  Monmouth.  All  that 
is  necessary  is,  that  there  should  be  a  reasonable  number. 
If  the  number  w  ere  very  small,  that  might  be  unreasonable; 
but  a  number  varying  from  forty-nine  to  sixty-two,  is  not 
unreasonably  small.  It  is  more  reasonable  that  the  num- 
ber should  fluctuate,  owing  to  the  exigencies  of  the  parish. 
The  custom  of  Tanistry  (c),  and  the  custom  pleaded  in 
TVilks  V.  Broad  bent  {d),  and  Dent  v.  Coates{e),  may  be  ad- 
mitted to  be  void  for  uncertainty,  without  affecting  the  pre- 
sent question.  There  was  quite  sufiicient  for  the  jury  to 
infer  that  the  same  number  which  bad  existed  since  1662 
did  exist  before.  The  entries  in  the  books  shew  that  the 
numbers  could  not  have  exceeded  forty-nine.  The  sup- 
posed necessity  for  there  being  a  stated  number  is  a  mere 
gratis  dictum.  The  faculty  was  evidently  intended  to  ope- 
rate merely  as  a  confirmation.  In  corporations  it  is  very 
common  to  accept  a  new  charter,  varying  in  some  respects 
the  rights  of  the  body ;  and  if  the  new  charter  turns  out  to 
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(fl)  Public  and  local  act. 
{b)  Ante,  650. 
(c)  Davis,  34. 


(d)  Willes,  360 ;  ante,  652  (6). 

(e)  2  Stra,  1145;  ante,  652  (a). 
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be  invalid^  the  parties  are  remitted  to  their  former  positioo, 
a«  an  old  lease  is  held  to  have  coDtinuanoe  Qotwithstanding 
the  acceptance  of  a  new  Iease>  which  turns  out  to  be 
void  (a).  The  acceptance  of  a  charter  does  not  destroy  a 
previous  immemorial  custom*  It  is  not  unusual  in  corpo- 
ratioas  to  hai»  a  definite  number,  with  a  further  indefinite 
number.  If  it  were  necessary  to  shew  a  fiaed  niiiiiber«  that 
IB  sufficiently  shewn  here»  Every  reasonable  presumption 
will  be  made  in  favour  of  a  usi^e  which  is  shewn  to  have 
existed  for  500  years,  and  the  case  of  Corporations  (i), 
where  that  doctrine  is  Iwi  down,  very  much  resembles  the 
present  case.  The  Court  will,  if  necessary,  presuaie  an 
act  of  parliament :  Fatiar*8  case  (c),  Mayer  of  Hull  v. 
Homer  (d),  Pickering  v.  Lord  Stanford  (e),  Chalmer  v. 
Bradley  {/).  If  it  were  necessary. that  thc^  select  ?estiy 
should  consist  of  a  definite  number,  there  is  abundant  evK 
dence  of  the  existence  of  such  definite  number.  The 
defendant. must  be  allowed  to  have  shewn  an  unaccoiuit* 
able  perseverance  in  continuing  to  resist  the  rights  of  the 
select  vestry,  after  it  has  been  established  by  three  concur- 
ring verdicts  (g)  within  the  last  100  years. 


Scarlett,  A.  G.,  Brougham  and  Joshua  Evans^  contrA. 
The  voluntary  associations  which  have  been  mentioned 
are  very  different  from  the  case  of  a  select  vestry ;  nor  cao 
any  assistance  be  derived  from  the  power  of  presuming  an 
act  of  parliament,  since  the  right  here  is  claimed  by  way  of 
custom,  and  not  by  a  parliamentary  enactment.     The  acts 


(a)  6  East,  86.  And  see  2  Smith, 
166,  5.  C. 
(h)  4  Co.  Rep.  77,  b. 

(c)  Skiuner,  78,  cited. 

(d)  Cowp.  103. 

(e)  2  Ves.  jun.  273.  283. 
(/)  IJ.  &  W.  51. 

(g)  As  the  issues  were  there 
taken  upon  the  existence  of  a  se- 
lect bodj^,  consisting  of  a  definite 
itumber,  it  would  seem  that  the 


jury  in  Ferrers  v.  Nind  would  hafe 
found  a  verdict  negativing  the  cus- 
tom as  there  pleaded,  if  the  fitfts 
which  were  given  in  evidence  io 
the  principal  case  had  appeared 
upon  that  trial.  In  Berry  v.  Bm- 
ner,  Lord  Kenyan  told  the  jury  that 
unless  they  were  satisfied  that  the 
select  vestry  consbted  of  a  certain 
unvarying  number,  they  must  find 
a  verdict  for  the  defendant. 
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^btem  referred  to  merely  shew  the  1838. 
cMivleace  of  a  select  body.  There  could  be  no  objection 
oa  the  ground  of  the  variation  in  the  number,  if  all  were 
elected  by  the  parishioners :  there  may  be  a  custom  for  the 
parishioners  to  elect  a  vestry  annually,  and  of  an  indefinite 
number.  It  is  clear,  from  the  order  of  I6O6,  that  the  whole 
iMimber  of  the  vestry  was  then  twenty.  The  setting  up  a 
vight  in  a  select  vestry  of  an  indefinite  number,  was  an  after- 
thought,  though  the  word  'f  certain-'  is  now  struck  out  of 
the  record  {a).  The  custom,  taken  altogether  upon  the 
evidence,  is  unreasonable.  There  is  no  power  to  prevent 
the  select  body  from  suffering  their  number  to  be  reduced 
to  two  or  to  one ;  and  this  is  a  body  claiming  a  right  to 
elect  their  own  members,  and  to  tax  the  parish.  [Lord 
Tenierden-,  C.  J.  What  rates  have  the  select  vestry  a  power 
to  make  ?  The  cburebwardens  must  join  them  in  making 
a  rate.]  The  setect  vestry  may  make  a  church-rate.  The 
case  of  %\kt  Afehbishop  of  York^s  lease  (6)  was  that  of  d 
floere  private  right.  [Holroyd,  J.  In  that  case  there  was 
an  actual  surrender.]  Custom  depends  upon  usage ;  if  th^ 
custom  be  gone,  the  right  arising  from  it  is  gone  also ;  it 
cannot  be  abandoned  and  resumed  at  pleasure ;  there  must 
be  a  continuous  exercise  of  it.  It  was  shewn  that  in.  the 
time  of  Charles  2.  the  custom  had  no*  existence.  The 
"Word  "  confirmed,''  which  occurs  in  the  faculty^  is  relied 
on  by  the  other  side ;  but  it  is  evident  that  the  **  confirma- 
tion** applies  only  to  the  grant,  and  not  to  a  pre-existing 
^sage.  The  report  in  Peake  is  very  jejune  and  narrow,  and 
the  question  rabed  here  never  arose  in  that  case.  It  is 
isaid  that  if  it  is  not  a  good  custom  without  a  definite  num- 
ber, the  Court  can  here  see  that  the  select  vestry  did  con- 
aist  of  a  definite  number ;  but  the  Court  will  not  take  the 
place  of  the  jury.  The  custom  laid  is  too  uncertain.  Fitch 
V.  Rawling  (c),  Selby  v.  Robinson  (d).    It  was  a  question  of 

(«)  Ant€y  647.  (c)  3  T.  R.  758. 

,    lb)  ATU€,65i  (a).  (<0  «  H.  Black.  394. 
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1828.  law  whether  such  a  custom  can  be  supported.  No  mini- 
mum and  no  maximum  in  the  numbers  of  the  select  body 
were  proved.  In  a  corporation  there  cannot  be  a  select 
body  by  the  election  of  as  many  as  the  electors  please,  who 
might  elect  the  whole  corporation.  Dent  v.  Coates  (a)  is  a 
very  strong  case,  to  which  no  answer  has  been  given.  The 
case  of  Corporations  (jb)  has  been  cited.  That  shews  that 
where  a  corporation  have  accepted  a  charter,  and  have 
acted  upon  it,  thej  are  bound  by  it.  [Lord  Tenterden,  C.  J. 
The  plaintiff's  argument  was,  that  a  definite  number,  electing 
each  other,  might  be  good,  but  that  an  indefinite  number 
could  not  so  elect.]  In  Berry  v.  Banner  (c),  Lord  Kenyan  laid 
great  stress  on  the  confirmation.  The  verdict  then  found 
that  fortv-nine  was  the  number.  There  are  entries  to  shew 
thai  sometimes  the  churchwardens  were  not  of  the  vestry. 
[Loni  Tenierden,  C.J.  That  is  after  they  were  out  of  office.] 
What  the  defendant  relies  on  is,  that  when  out  of  office  thej 
were  sometimes  members  of  the  select  vestry,  sometimes 
not.  Is  it  reasonable  that  the  persons  having  the  sole  control, 
and  accounting  only  to  themselves,  should  have  the  power 
to  appoint  their  own  number  ?  The  case  in  Skinner{d)  was 
a  case  of  private  property.  An  act  of  parliament  for  this 
purpose  cannot  be  presumed.  There  was  an  abandonment 
of  the  custom  in  1662.  The  custom  was  to  elect.  Accord- 
ing to  the  Solicitor-General,  the  Bishop  of  London  lent 
himself  to  a  disgraceful  trick,  in  order  to  purge  the  vestry, 
knowing  that  he  had  no  authority(e).  There  was  no  evidence 
to  shew  the  number  below  which  they  could  not  go :  quite 
uncertain  both  as  to  how  few,  or  how  many.  In  Broadbent 
V.  Wilks{f)  a  custom  to  lay  coals,  8lc.  from  the  coal  pits, on 
customary  lands  (g)  near  to  such  pits,  without  saying  for  how 
long,  and  to  take  away  part  of  the  coals  without  saying 

(fl)  2  Stra.  1145;  ante,  652  (a).  (/)  VVilles,  361;  aniCy  652  (6). 

(h)  4  Co.  Rep.  77  b;  ante,  654.  (jg)  As  to  the   distinctioDS  be- 

(c)  Peake,  N.  P.  C.  157;  antCy  tween  the  several  species  of  custo* 

65 1,  054  (^O-  nmrv  lands  in  the  north  of  England, 

(c/)  Farrar's  case,  anie,  654,  n.  vide  Ludy  U  Fleming  v,  SiMpsm, 

(c)  Ante,  651.  ante,  269,  note  (c). 
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how  much,  and  to  burn  the  other  part  into  cinders  there^  1828. 
was  held  to  be  bad  for  uncertainty.  There  the  Lord  Chief 
Justice  says,  "  Every  custom  must  be  certain,  for  two  plain 
reasons;  first,  because  if  it  be  not  certain,  it  cannot  be 
proved  to  be  time  out  of  mind;  for  how  can  anything  be 
said  to  have  been  time  out  of  mind  when  it  is  not  certaiu 
what  it  is?  secondly,  it  must  be  certain,  because  every  cus- 
tom pre-supposes  a  grant ;  and  if  a  grant  be  not  certain,  it 
is  void.*'  If  the  number  is  certain,  they  are  compellable  to 
fill  up  their  number.  There  is  no  instance  in  the .  books 
not  alleging  a  certain  number.  The  next  question  is,  whe- 
ther the  custom  is  reasonable.  They  .are  bound  to  account 
only  to  each  other,  and  have  a  right  to  make  what  rates 
they  please,  as  church  rates.  [Bayley,  J,  That  is  under 
the  control  of  the  Ecclesiastical  Court.]  The  answer 
given  in  the  Spiritual  Court  was,  we  will  ouly  account  to 
ourselves.     The  churchwardens  are  members  of  the  body 

to  which  they  are  to  account.  ^ 

Cur.  aav*  vult. 

■ 

Judgment  was  now  delivered  by 

Lord  Tenterden,  C.  J. — This  case  came  before  us  ou 
a. motion  for  a  new  trial  of  certain  issues  directed  by. the 
Court.  The  principal  issue,  the  others  being  in  fact  de« 
pendent  upon  this,  was,  whether,  in  the  parish. of  St. 
Martin  in  the  Fields,  there  has  been  from  time  immemo- 
rial a  vestry  composed  of  select  persons,  parishioners  and 
inhabitants  of  that  parish  for  the  time  being,  or  not.  The 
cause  was  tried  before  me  and  a  special  jury,  who  found 
that  issue  in  the  affirmative.  Considering  this  as  a  ques- 
tion whether  this  parish  has  had  a.  select  vestry,  or  whether 
the  inhabitants  generally  have  met  in  vestry,  this  is  the 
third  time  that  the  fact  of  the  select  vestry  has  been  found. 
Xhe  first  was  on  an  issue  directed  by  this  Court  in  the  18th 
Geo.  2„  at  a  trial  at  the  bar  of  the  Court,  and  it  was  con- 
sequent upon  the  trial  of  an  action  for  a  false  return  to  a 
mandamus,  in  which,  according  to  all  probability,  the 
■flame  question  had  been  tried,  and.  the  same  verdict  found, 
.   VOL.  I.  u  u 


658  CASES  IN  THE  KIKg's  BENCH, 

1B28.  although  the  form  of  the  record  is  not  such  as  to  shew  it 
was  disputed.  The  second  wis  io  the  year  ITD^,  ki  a 
proceeding  in  prohibition,  in  which  questions  of  law  might 
have  been  raised,  and  put  on  the  record,  and  carried  to  the 
highest  tribunal  in  the  land.  There  are  also  acts  of  par^ 
liament  relating  to  this  parish,  referring  matters  to  the  au- 
thority of  the  select  vestry,  and,  consequently,  recognizing 
the  existence  of  such  vestry ;  and  there  was  an  act  passed 
in  the  reign  of  Queen  Amie,  relating  to  new  churches 
built  at  that  time,  pointing  to  this  vestry  in  the  parish  of 
St.  Martin's,  as  it  then  existed,  as  a  model  for  such  parishes 
as  had  not  then  select  vestries.  It  was  said,  however,  and 
said  truly,  that  the  select  vestry  of  this  parish,  as  it  existed 
at  the  date  of  that  act  of  parliament,  was  not  precisely  that 
vestry  which  does  exist,  according  to  the  custom  found,  at 
the  present  time.  A  similar  remark  was  made  as  to  the 
two  former  trials ;  whether  accurately,  as  applicable  to  the 
first  of  them,  may  be  doubtful :  as  applicable  to  the  opinion 
of  Lord  Kenj/on,  given  in  1 79B,  at  the  trial  of  the  issue 
then  presented  to  him,  and  to  the  evidence  and  verdict, 
as  conformable  to  that  opinion,  the  remark  is  undoubtedly 
just.  At  that  trial  the  form  of  the  issue  treated  the  ques- 
tion as  one  respecting  a  vestry  composed  of  some  definite 
number  of  persons,  whereas  the  present  record  raises  no 
such  question,  and  the  jury  were  so  informed  by  me  at  the 
trial ;  the  verdict,  therefore,  must  be  considered  as  esta- 
blishing a  select  vestry  not  necessarily  composed  of  any 
definite  number  of  persons :  and  this  has  given  rise  to  the 
objections  on  which  the  motion  for  a  new  trial  was  founded. 
The  objections  were  two.  First,  that  a  custom  for  a  select 
vestry,  consisting  of  an  indefinite  number  of  persons,  con- 
tinued by  the  election  of  new  members  made  by  itself,  and 
not  by  the  parish  at  large,  was  void  in  law :  and  secondly, 
that  the  custom  in  this  parish  appeared  by  the  evidence  U> 
have  been  discontinued  and  abandoned,  and  therefore  was 
lost  and  gone.  It  is  obvious  that  the  first  objection  does 
not  properly  belong  to  a  motion  for  a  new  trial;  but  as  the 
issue  in  this  case  was  directed  by  the  Court,  with  a  view 
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to  a  proceeding  pending  in  the  Court,  it  properly  belongs  ^g^g; 
to  that  view  of  the  case,  and  therefore  the  manner  of  bring- 
ing it  forward  and  discussing  it  is  not  materiah  In  sup- 
port of  the  first  objection  it  was  very  strenuously  argued, 
that  unless  a  number  be  fixed  by  the  custom,  at  least  so 
that  it  may  be  known  that  below  that  number  a  vestry  can- 
not be  formed,  a  vestry  filling  up  its  members  by  its  own 
choice  may  be  allowed  to  reduce  itself  to  two  or  three  only, 
exclusive  of  the  vicar  and  the  churchwardens,  and  that 
thereby  the  whole  government  of  the  parish,  as  far  as  relates 
to  the  church  and  the  arrangement  of  the  churchwardens' 
accounts,  and  other  matters  of  that  kind,  may  fall  into  the 
hands  of  a  number  of  persons  too  small  to  secure  a  reason- 
able and  proper  management,  and  due  attention  to  the 
interests  of  the  inhabitants  of  the  parish  at  large.  It  was 
also  objected,  that  if  the  number  be  not  limited,  the  vestry 
may  consist  of  too  many,  even  of  the  whole  parish.  This 
point,  however,  was  little  urged.  There  is  obviously  no 
weight  in  it.  The  great  complaint  against  select  vestries 
is,  that  they  consist,  not  of  too  many  persons,  but  of  too 
few ;  and  if  a  maximum  had  been  fixed  by  the  custom  in 
the  very  remote  times  to  which  the  custom  must  go  back, 
the  number  that  might  have  been  proper  in  those  times, 
might,  and  probably  would,  be  too  small  for  the  great 
increase  of  population  which  has  gradually  taken  place  in 
this  parish.  We  are  also  of  opinion  that  a  custom  of  this 
kind  is  not  void  in  law  for  want  of  a  minimum ;  but  al- 
though we  are  of  this  opinion  as  a  matter  of  law,  1  would 
by  no  means  have  it  understood  that  we  think  the  evidence 
or  the  verdict  in  the  present  cause  establishes  the  fact  that 
there  may  not  be  a  minimum  in  this  parish.  It  would  be 
qaite  consistent  with  the  verdict,  and  not  inconsistent  with 
the  evidence,  that  the  number  should  never  be  less  than 
the  lowest  that  can  be  found  in  any  of  the  instances,  and 
there  will  in  no  instance,  I  believe^  be  found  to  be  so  few 
as  twelve.  The  form  of  the  issue  raised  no  question  of 
this  kind.     Now,  although  no  numerical  minimum  be  fixed 

u  u  2 
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1828.         by  the  custom^  it  by  no  means  follows  as  a  consequence, 
that  the  number  may  be  reduced  to  two  or  three^  as  the 
objection  supposes.     The  law  may  well  consider  it  as  part 
of  such  accustom  as  the  present,  that  there  shall  be  a  rea- 
sonable number.     I  am  aware  that  this  may  lead  to  the 
question,  what  shall  be  a  reasonable  number.     Such  a 
question,  if  raised,  would  be  to  be  discussed  with  reference 
to  long-established  usage,  and  to. the  population  of  the 
parish.     That  number  which  might  be  not  too  small,  and 
not  unreasonable,  three  or  four  centuries  ago,  in  a  parish 
in  which  there  might  not  be  more  than  a  dozen  substantial 
householders,  or  even  so   many,  might  be   unreasonable 
on  a  change  of  circumstances,  and  where,  by  covering  fields 
with  houses,  the  parish  would  be  greatly  increased.    What- 
ever may  be  thought  of  the  degree  of  influence  that  the 
love  of  power  exercises  over  the  human  heart,  I  believe 
the  love  of  ease  does  not  exercise  less.      There  is  no 
instance  known  in  practice  in  which  two  or  three  persons 
have  taken  on  themselves,  gratuitously,  the  whole  burthen 
of  administering  the  affairs  of  the  population  of  a  parish 
belonging  to  themselves ;  and  we  do  not  think,  in  theory, 
that  there  is  any  reason  to  require  a  definite  minimum,  as 
essential  to  the  validity  of  the  custom.     The   question  in 
this  case,  as  in  many  others,  turns  upon  the  balance  of 
convenience.     We  think  it  more  convenient  that  the  custom 
should  leave,  the  number  of  the  vestry  indefinite,  to  be 
regulated  and  varied  by  the  changes  time  may  make,  than 
that  there  should  be  any  fixed  point  above  or  below  which 
no  change  of  circumstances  can  allow  an  alteration.     We, 
therefore,  think  the  custom  good  in  law.     The   second 
objection,  namely,  that  the  custom  in  this  parish  appeared 
by  the  evidence  to  be  disclaimed,  abandoned,  and  therefore 
lost,  raises  a  question  proper  to  be  submitted  to  us  upon  a 
motion  for  a  new  trial.     It  appears  by  the  evidence,  that 
in  the  year  1662  a  faculty  was  obtained  firom  the  Bishop  of 
London,  naming  49  persons,  together  with  the  vicar  and 
churchwardens,  as  the  select  vestry,  and  appointing  that 
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number  to  be  kept  up  by  an  election  to  be  made  by  a 
certain  number,  by  ten  at  least,  with  the  vicar  and  church- 
wardens. In  1673,  that  number,  by  another  faculty,  was 
reduced  to  ?•  These  faculties  have  since  been  constantly 
acted  on,  and  have  been  considered  as  governing  the  parish, 
and  treated  as  the  legal  foundation  of  the  practice  ever 
since.  It  is  clear,  however,  that  these  faculties  have  no 
validity  in  law.  As  to  the  constitution  of  the  first  vestry 
thereby  appointed,  it  appears  that  10  out  of  14  vestrymen, 
exclusive  of  the  vicar  and  churchwardens,  who  were  pre- 
sent at  the  vestry  holden  immediately  before  the  promul- 
gation of  the  first  faculty,  were  part  of  the  49  named  in 
that  faculty.  Now,  if  the  vestry,  as  appointed  by  the 
faculty,  and  as  it  has  since  continued,  was  inconsistent  with 
the  vestry  previously  existing  by  the  custom,  there  would 
be  more  weight  in  this  objection  than  at  present  can  be 
given  to  it.  But  it  is  not  inconsistent  with  a  custom  fixing 
no  definite  number,  that  at  a  certain  period  the  vestry 
should  have  been  considered  as  consisting  of  a  definite 
number.  If  there  be  any  reasonable  number,  49  may  be 
thought  to  be  that  number,  and  may  be  considered  as  the 
proper  number.  Suppose  a  vestry,  consisting  of  12  or  14, 
should  come  to  a  resolution  to  increase  the  number  to  49, 
and  should  do  so,  and  should  recommend  that  number  to 
be  kept  up  in  future,  and  that  this  should  be  followed  in 
practice  for  a  century  and  a  half,  nothing  inconsistent  with 
the  antecedent  usage  could  detract  from  that.  The  reso- 
lution would  have  no  binding  force.  It  might  be  departed 
from,  and  a  greater  or  less  number  chosen,  if  the  existing 
body  should  think  fit :.  and  the  case  would  be  the  same 
even  if  it  should  appear  that,  during  that  time,  the  vestry 
and  the  parishioners  had  thought  the  resolution  binding  on 
the  parish,  and  had  acted  under  that  notion.  Now,  this  is 
precisely  the  case  with  respect  to  the  faculties,  and  the 
opinion  of  the  usage  that  has  since  prevailed.  I  have 
already  observed,  that  the  members  of  the  old  vestry 
became  members  of  the  new ;  therefore  the  old  vestry,  or 
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1828. 

The  King  v.  The  Inhabitants  of  All  Saints,  v^v^/ 

Southampton  (a). 

HY  an  order,  bearing  date  the  7th  December,  1826,  made  Theexaraina^ 
by  George  Eyre  and  Wm.  Sloane  Stanley,  Esqrs.  two  of  the  ^*?^°  un^er^the 
justices  of  the  peace  for  the  county  of  Hants,  Elizabeth  Mutiny  Act  as 
Carden  was  removed  from  the  parish  of  Romsey  Extra,  in  ^^^it,  is  not 

the  said  county  of  Hants,  to  the  parish  of  All  Saints,  in  admissible  in 

*  evidence  un- 

the  town  and  county  of  the  town  of  Southampton ;  and  on  less  it  appear 

the  hearin?  of  an  appeal   a&^ainst  the   same   at   the  last       j'^"®®*" 
®       ^  ^^  p  aminant  was 

Epiphany  Sessions  for  the  said  county  of  Hants,  the  Court  Quartered  in  a 
confirmed  the  said  order,  subject  to  the  opinion  of  this  J^j^.^  ^\^^  gj. 
Court  on  the  folld^ing  case : —  amining  ma- 

The  said  Elizabeth  Carden  was  the  widow  of  one  Richard  jurisdiction. 
Roe  Carden,  deceased ;  and  in  order  to  prove  the  settlement 
of  the  said  Richard  Roe  Carden,  the  respondent  parish  pro- 
duced in  evidence,  and  duly  proved  the  paper  writing  fol- 
lowing :— - 

**  Town  of  Romsey  Infra,  J  "  The  examination  of  Richard 
in  the  county  of  South-  /  Roe  Carden,  a  private  soldier 
ampton.  '  in  his  majesty's  25th  regiment 

of  foot,  taken  on  oath  before  us,  two  of  his  majesty's  jus- 
tices of  the  peace  for  the  said  town,  the  6th  day  of  April, 
1782,  touching  the  place  of  his  last  legal  settlement,  the 
said  examinant  on  his  oath  saith,  that  he  was  born  in  the 
parish  of  Romsey  Infra,  in  the  town  of  Romsey  Infra  afore- 
said, as  he  hath  heard  and  verily  believes,  where  his  father 
was  a  settled  parishioner ;  that  about  fifteen  years  ago  last 
harvest,  he  hired  himself  as  a  covenant  servant,  for  a  year, 
to  David  Pallant,  of  the  parish  of  All  Saints,  in  the  town 
and  county  of  Southampton,  Esq.  at  the  wages  of  four 
pounds,  and  in  consequence  thereof  he  entered  into  the 
service  of  the.  said  David  Pallant,  and  served  him  there  till 
about  Christmas  following,  when  this  examinant  went  with 

(a)  This  and  the  following  cases  term,  by  virtue  of  the  King's  war- 
were  argued  before  Bm/ley,  Hoi-  rant,  issued  under  3  Geo.  4,  cap. 
roydj  and  LittUdale,  Js.,  aAer  the      103. 
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1898.        his  master  and  his  family  to  London^  where  he  stayed  with 

J'"^!^^'^      him  about  three  months^  when  he  returned  with  his  said  mas- 

V,  ter  to  the  said  parish  of  All  Saints,  and  continued  in  his  said 

All  Saints,   master's  service  there  during  the  remainder  of  the  said  year, 

and  at  the  expiration  thereof  he  received  his  full  year's 

wages,  and  that  he  hath  never  done  any  act  since,  to  his 

knowledge,  whereby  to  gain  a  settlement ;  and  that  he  hath 

a  wife,  named  Eli2abeth,  and  one  child,  named  Moses,  aged 

two  years  and  upwards.  « 

(Signed)  Richard  Roe  Garden. 

Sworn  the  day  and  year  above  mentioned,  before  us, 
(Signed)  Wm,  Biggs,  Mayor. 
Thos.  DawMnsr  ^ 
The  appellant  parish  objected  to  the  Court's  receiving  this, 
inasmuch  as  it  did  not  appear  on  the  face  of  it  that  at  the 
time  the  examination  was  taken  the  soldier  was  quartered 
in  the  town  of  Romsey  Infra,  and  therefore  was  not  a  dae 
examination  within  the  provision  and  meaning  of  the  Mu- 
tiny Act.     The  Court,  however,  found  the  paper  to  be  a 
due  examination  under  the  Mutiny  Act,  and   thereupon 
confirmed  the  order.     The  question  for  the  opinion  of  the 
Court  is,  whether  such  paper  writing  was  a  due  examina- 
tion within  the  provisions  of  the  Mutiny  Act  or  not.     If  it 
was,  then  the  original  order  and  order  of  siessions  to  stand, 
biit  if  not,  then  the  said  orders  to  be  quashed. 

Dampier,  iii  support  of  the  order  of  sessions.  By  the 
Mutiny  Act  (a)  two  justices  are  authorized  to  take  the 
examination  of  a  soldier  who  has  a  wife  and  child.  It  ap- 
pears, upon  the  face  of  this  instrument,  that  the  examinant 
was  a  soldier  having  a  wife  and  child.  At  this  distance  of 
time  no  parol  evidence  could  be  expected ;  but  it  must  be 
presumed  that  the  magistrates  acted  regularly,  and  therefore 
that  the  pauper's  husband  was  quartered  within  the  juris- 
diction of  the  magistrates  by  whom  the  examination  pur- 
ports to  have  been  taken.     The  case  of  The  King  v.  Am- 

(a)  22  Geo,  3,  cap.  4. 
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trey  {a)  will  probably  be  relied  upon  by  the  other  side ;  but         1828. 
what  is  there  said  with  refereuce  to  the  necessity  of  shew-      ^"^^"C^^ 
ing  the  jurisdiction  of  the  magistrates  must  be  understood  'o, 

with  reference  to  the  case  then  before  the  Court,  which  was    ^^^  Saints* 
that  of  a  certificate  required  to  be  in  a  particular  form  by 
the  express  words  of  an  act  of  parliament  (6).    This  exami- 
nation is  not  to  be  construed  with  the  same  strictness,  as  a 
conviction. 

Carter  and  Poulter,  contr^.  The  document  in  question 
was  offered  in  evidence  as  an  examination  under  the  Mu- 
tiny Act.  If  admissible^  it  would  at  once  decide  the  appeal. 
The  object  of  tMS  statute  was,  that  something  might  be 
substituted  for  the  personal  attendance  of  the  soldier.  In 
The  King  v.  Clayton  Le  Moors  (c)  this  very  objection  was 
taken  by  Heywood,  Serjt.,  though  nothing  was  decided  upon 
the  point.  Lord  Kenyon  there  says,  "  This  clause  in  the 
Mutiny  Act  is  of  modern  introduction^  and  before  that 
time  there  is  no  pretence  to  say  that  such  an  examination 
as  the  one  in  question  could  be  received  in  evidence.  It 
is  admitted  that  it  is  contrary  to  the  common  rules  of  evi- 
dence. Whether  it  were  or  were  not  wise  to  introduce 
such  a  clause  in  the  Mutiny  Acts,  which  was  not  formerly 
contained  in  those  statutes,  it  is  unnecessary  to  inquire ; 
but  the  question  here  is,  whether  this  act  of  parliament, 
which  makes  an  innovation  on  the  law  of  evidence,  should 
be  carried  beyond  the  express  words  of  it.  In  my  opinion 
it  ought  to  be  construed  strictly."  An  examination  under 
this  statute  can  scarcely  ever  take  place  except  at  the 
instance  of  the  interested  parish.  It  is  in  fact  evidence 
brought  forward  by  a  party  interested  against  a  party  who 
has  had  no  opportunity  of  cross-examining.  In  the  case 
referred  to,  Jshhurst,  J.  thought  that  every  thing  necessary 
to  give  the  jurisdiction  should  appear  on  the  face  of  the 
examination.  In  The  King  v.  Warley  (jd)  the  point  was 
attempted  to  be  raised,  but  was  excluded  by  the  form  of 

<a)  i  Phill.  Evidence,  4th  ed.  4^9.     (c)  5  T.  R.  706. 
(6)  8  &  9  WilL  3,  cap.  30.  (rf)  b  T.  R.  534. 


All  Saints* 
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1828.        the  case.     In  The  King  v.  BiUon  {a\  it  waa  held  that  the 
Tha  K  examination  must  be  authenticated,  and  does  not  prove 

9.  itself,  though  in  the  form  prescribed  by  the  act.     This  is  not 

an  instrument  which  time  can  cure ;  it  may  be  put  away 
in  the  parish  repository,  and  not  appear  again  for  years*  In 
the  execution  of  powers  all  circumstances  must  be  strictly 
complied  with.  The  King  v.  Austrey  (6).  The  power  giveo 
to  these  magistrates  ought  to  have  been  strictly  pursued ; 
it  was  a  ministerial  act.  [Bay ley,  J.  If  minbterial,  the 
magistrates  might  do  it  separately.]  It  ought  to  appear  on 
the  face  of  the  instrument  that  they  were  acting  porsuaBt 
to  the  statute :  it  was  a  special  and  limited  authority.  It 
does  not  appear  that  the  magistrates  had  any  jurisdictioo 
over  the  place  in  which  the  soldier  was  quartered;  nor 
does  it  appear  that  the  examination  took  place  within  the 
jurisdiction.  If  the  party  could  be  summoned  ten  miles 
from  the  place  where  he  was  quartered,  the  inconvenience 
would  be  greater  than  that  intended  to  be  remedied  by  the 
statute ;  the  party  may  be  summoned  a  second  time  under 
the  34th  section.  In  The  King  v.  Chilver$coton(c)  this  Court 
held  that  an  order  of  removal,  on  the  face  of  which  it  does 
not  distinctly  appear  that  the  magistrate  had  jurisdiction,  is 
an  absolute  nullity.  In  The  King  v.  Hall  (d)  the  convic- 
tion of  a  party,  as  a  rogue  and  vagabond,  under  1 7  Geo.  2, 
c.  5,  s.  1,  for  deserting  his  family,  was  held  bad,  for  not 
shewing  that  the  family  was  chargeable  to  the  parish.  So 
a  conviction  under  23  Geo.  3,  c.  88,  for  not  alleging  that 
the  party  had  implements  of  housebreaking  upon  him  at 
the  time  of  his  apprehension.  The  King  v.  Broum  (e). 
[Dayley,  J.  It  is  conceded  that  upon  a  conviction  you  must 
shew  jurisdiction,  also  upon  orders.]  In  the  case  of  all 
inferior  jurisdictions,  the  authority  must  appear  upon  the 
face  of  the  instrument.  The  King  v.  Bagshaw  (f).  The 
King  V.  Ldverpool  (g).  The  King  v.  Bawburgh  (A). 

(a)  1  East,  IS.  (/)  7  T.  R.  363. 

ib)  1   Phill.  Evid.  4th  ed.  469.  (g)  4  Burr.  3924. 

(c)  8  T.  R.  178.  (A)  3  D.  &  R.  338,  9  B.  &  C. 

i(l)  3  Burr.  1636.  922,  ft  D.  &  R.  M.  C.  23. 

(0  8  T.  R.  27. 


The  King 
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Bayley,  J. — In  this  case  I  think  there  is  not  enough  to  1898. 
make  the  examination  evidence.  The  Mutiny  Act  gives  a 
special  power  in  certain  cases ;  but  for  the  statute  this  "  v. 
examination  would  be  extra-judicial.  By  that  statute  (o),  ^^^  Saints. 
if  any  non-commissioned  officer  or  soldier  shall  have  wife, 
child,  or  children,  two  justices  may  summon  him  where  he 
is  quartered,  to  make  oath  of  the  place  of  his  last  legal  set- 
tlement, who  shall  obey  such  summons,  and  make  oath  ac- 
cordingly :  and  the  justice  shall  give  an  attested  copy  of 
such  affidavit,  to  be  delivered  to  the  commanding  officer,  to 
be  produced  when  required,  which  attested  copy  shall  be  at 
any  time  admitted  in  evidence  as  to  such  settlement  before 
any  justices  or  at  any  sessions ;  and  if  be  be  summoned 
again  to  make  such  oath  as  aforesaid,  then,  on  such  attested 
copy  of  the  oath  by  him  formerly  taken  being  produced,  be 
shall  not  be  obliged  to  take  any  other  or  further  oath,  with 
regard  to  his  settlement,  but  shall  leave  a  copy  of  such  at- 
tested copy  of  examination  if  required.  The  justices,  there- 
fore, have  no  jurisdiction,  except  in  the  case  of  a  soldier,  nor 
unless  the  soldier  is  quartered  within  their  jurisdiction.  In 
the  Banbury  peerage  case,  it  was  resolved,  in  1809,  by  the 
judges,  on  a  question  put  to  them  by  the  House  of  Lords, 
that  a  bill  in  equity  or  depositions  cannot  be  received  in 
evidence  i^ainst  a  party  not  claiming  under  the  plaintiff  or 
defendant  in  the  chancery  suit.  Here  the  facts  constituting 
the  jurisdiction,  namely,  that  the  examinant  is  a  soldier,  and 
quartered  within  the  jurisdiction,  must  be  shewn,  either  alir 
unde  or  ex  visceribus.  I  think  it  should  have  been  made  out 
aliunde.  In  The  King  v.  Warminster  (b)  it  was  proved  o/i- 
undi  that  the  party  was  a  soldier,  and  quartered  within  the 
jurisdiction.  Here  it  merely  appears  upon  the  face  qf  the 
examination,  and  you  would  make  the  examination  proof  of 
facts  giving  the  jurisdiction.     But  even  these  facts  are  not 

(a)  22  Geo,  3,  c.  4.     And  see  tion  and  the  attested  copy  are  di- 

5  Geo.  4,  c.  IS,  s.  72,  by  which  the  rected  to  be  admitted  in  evidence, 

power  of  examination  is  given  to  (6)  3  fi.  &  A.  121. 
•ne  justice,  and  both  the  examina- 
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represented  to  have  been  stated  on  oath ;  they  are  merely 
rji^^^j^^     introduced  as  part  of  the  description  of  the  es^aminant.   We 
V.  are  asked  to  supply  by  construction  and  intendment  that 

which  must,  at  least,  have  been  proved  before  the  justices. 
In  the  case  of  The  Queen  v.  Gouche  (a)  the  Court  said  that 
they  would  presume  jurisdiction ;  but  that  decision  was 
overruled  in  The  King  v.  HalUi^  (jb\  and  The  King  v.  Hul* 
cott  (c),  in  the  last  of  which  cases  Lord  Kenyan,  upon  full 
consideration,  says, ''  As  it  does  not  appear  on  the  face  of 
this  order  that  the  justice  had  jurisdiction,  the  pauper  was 
not  legally  discharged  from  her  service.  There  is  no  mate- 
rial distinction  in  principle  between  this  case  and  cases  of 
orders.  If  it  were  sufficient  to  state  the  jurisdiction  upon 
the  face  of  an  order,  there  would  be  no  difficulty  here.  If 
that  be  not  sufficient,  there  must  be  proof  aliundi  to  make 
the  examination  evidence."  Here  the  facts  necessary  to 
give  the  jurisdiction  are  not  all  stated  upon  the  face  of  the 
instrument,  nor  are  they  proved  aliundi. 

HoLROYD,  J. — The  authority  given  by  the  Mutiny  Act 
is  only  to  magistrates  who  have  jurisdiction  within  the  dis- 
trict. The  distinction  between  courts  of  special  and  gene- 
ral jurisdiction  is  laid  down  in  Miller  v.  Seare{d);  and 
though  that  case  is  overruled  (e)  as  to  the  point  there  de- 
cided, that  an  action  would  lie  against  commissione'rs  of 
bankrupt  for  a  wrongful  commitment,  that  distinction  is  well 
established.  The  rule  omnia  prasumuntur  riii  esse  acta 
does  not  apply  to  the  facts  which  constitute  the  jurisdiction. 
In  a  plea  of  justification  all  the  facts  which  shew  the  juris- 
diction must  be  stated,  and  they  must  also  be  proved. 
Here  those  facts  neither  appear  on  the  face  of  the  docu- 
ment nor  are  shewn  aliundi.  It  is,  therefore,  not  necessary 
to  decide  whether  it  would  have  been  sufficient  if  the  facts 

(a)  2  Salk.  441 ;  2  Lord  Raym.  (rf)  2  W.  Bla.  1 141.  5. 

840.  (c)  In  Doswell  v.  Jm/iey,  2  D.  & 

(b)  1  Stra.  8.  R.  350;  1  B.  &  C.  163. 

(c)  6  T.  R.  583. 
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had  appeared  on  the  face  of  the  document.     The  case  re-  t828. 

ferred  to,  with  regard  to  wages  in  husbandry  (a),  is  directly  j^^  j^^ 

in  point.  v. 

Order  of  Sessions  quashed. 

(a)  Rex  V.  Hulcoti,  ante,  668. 


Marsden  and  another  v.  Stansfield. 

JLHIS  was  an  issue  directed  by  this  Court,  for  the  purpose  Upon  an  issue 
of  trying  "  whether  a  certain  messuage  or  tenement,  with  ^^^^  j  J^"?' 
the  lands  and  appurtenants  thereunto  belonging,  commonly  tuate  within 
called  or  known  by  the  name  of  Hill  Barn,  in  the  occupa-  ©f 5.,a  witness 

tion  of  the  said  defendant,  or  any  part  thereof,  is  situate  occupying 

"^ ,  rateable  pro- 

M^ithin  the  chapelry  of  Littleborough,  m  the  county  palatine  petty  in  B.  is 

of  Lancaster,  and  the  bounds  and  limits  thereof;"  the  said  competent^ 

•  .       .   .  .  .     prove  the  affir- 

plaintiffs  thereupon  maintaining  the  affirmative,  and  the  said  mative. 

defendants  the  negative.  This  issue  came  on  to  be  tried 
before  Mr.  Baron  Hullock,  at  the  summer  assizes  for  the 
county  of  Lancaster,  1826  (a),  and  upon  that  trial  one 
James  Cryer,  then  occupying  rateable  property  in  the  said 
chapelry  of  Littleborough,  was  called  as  a  witness  on  behalf 
of  the  plaintiffs,  and  upon  objection  made  as  to  his  compe- 
tency by  the  defendant's  counsel,  was  admitted.  This  Court 
was  therefore  moved,  in  the  following  Michaelmas  term, 
for.  a  new  trial,  upon  the  ground  of  the  reception  of  such 
witness  being  improper,  and  was  pleased  to  direct  that  a 
special  case  should  be  stated  raising  the  question  of  the  ad- 
missibility of  the  above  witness.  The  questions  for  the 
opinion  of  the  Court  are, 

1st,  Whether  the  said  James  Cryer  be  a  competent  wit- 
ness on  the  said  issue  under  the  above  circumstances. 

2dly,  If  he  be  incompetent  at  common  law,  whether  such 

(a)  Counsel  for  the  plaintiffs,  CroiS,  Serjt.,  and  Courtney;  for  the 
defendant,  Scarlett  and  J.  Williams, 


G70 


18^28. 


Mabsoev 

V. 

Stamsfiilb. 


CASES  IN  THE  KINGS  BENCH, 

incompetency   be  not  remedied   by  54  Geo.  3,   c.  170, 
a.  9  {a). 

Courtney  f  for  the  plaintiffs.  No  question  of  competency 
is  raised  by  the  special  case.  Nofi  constat  that  the  estate 
creates  any  liability.  It  should  have  been  shewn  that  all 
tenants  within  the  chapelry  paid  rates.  The  Court  cannot 
go  out  of  the  case  without  exceeding  its  jurisdiction;  for 
whether  this  estate  is  rateable  or  not,  is  matter  of  ecdesi- 
astical  cognizance.  No  advantage  is  intended  to  be  taken 
of  any  impropriety  in  the  mode  of  statement,  but  the  de- 
fendant had  no  better  case  to  state.  The  allegation  is  not 
that  the  witness  was  rated,  but  that  he  was  the  occupier  of 
rateable  property.  In  Rex  v.  Kirdford(b)  it  was  held,  that 
mere  liability  to  be  rated  was  no  objection  to  the  witnesses 
competency.  So  in  an  action  before  Mr.  Baroo  Burland, 
at  Salisbury,  on  a  penal  statute,  where  the  penalty  was  given 
to  the  parish  (c).  Rhodes  v.  Ainsworth  (d)  will  be  relied  on 
by  the  defendant;  but  that  case  is  distinguishable  from  die 
present  in  three  points.  There  the  witness  was  the  owner 
of  the  inheritance,  and  had  therefore  a  permanent  interest 


(a)  Which  enacts,  "  that  no  in- 
habitant or  person  rated,  or  liable 
to  be  rated,  to  any  rates  or  cesses 
of  any  district,  parish,  township,  or 
hamlet,  or  wholly  or  in  part  main- 
tained or  supported  thereby,  or 
executing  or  holding  any  office 
thereof  or  therein,  shall,  before  any 
court  or  person  or  persons  whatso- 
ever, be  deemed  and  taken  to  be, 
by  reason  thereof,  an  incompetent 
witness  for  or  against  such  district, 
parish,  township,  or  hamlet,  in 
any  matter  relating  to  sach  rates 
or  cesses ;  or  to  the  boundary  be- 
tween such  district,  parish,  town- 
ship, or  hamlet,  and  any  adjoining 
district,  parish,  township,  or  ham- 
let; or  to  any  order  of  removal  to 


or  from  such  district,  parish,  town- 
ship, or  hamlet ;  or  the  settlement 
of  any  pauper  in  soch  district, 
parish,  township,  or  bamlet;  or 
touching  any  bastards  chaigeable, 
or  likely  to  become  chargeable,  to 
such  district,  parish,  township  or 
hamlet;  or  the  reooTery  of  any 
sum  or  snms  for  the  chaiges  or 
maintenance  of  such  bastards;  or 
the  election  or  appointment  of  any 
officer  or  officers;  or  the  allowance 
of  the  accounts  of  any  oficer  or 
officers  of  any  such  district,  parish, 
township  or  hamlet/' 

(6)  2  East,  559. 

(c)  Cited  by  BuUa-y  J.  in  Ru 
V.  Prosser,  4  T.  R.  20. 

{d)  1  B.&A.  87. 
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in  the  estate,  upon  which  the  burthen  was  to  be  fixed ;  the        1828. 
rate  was  actually  imposed ;  and  thirdly,  the  issue  there  was,      ^^^"^^^ 
whether  the  inhabitants  had  from  time  immemorial  repaired  v. 

the  chapel.  [Bayky,  J.  Here  it  does  not  appear  that  the  Staksfield. 
witness  was  an  occupier  of  property  liable  to  any  chapelry 
rate.]  The  case  of  Deacon  v.  Cook  (a),  is  a  strong  autho- 
rity for  the  plaintiffs.  There  Mr.  Justice  Bulfer,  in  a  ques- 
tion upon  the  boundaries  of  two  adjoining  parishes,  held 
that  a  parishioner  actually  rated  was  not  a  competent  wit- 
ness to  extend  the  boundaries  of  his  parish,  but  he  admitted 
such  as  were  only  liable  to  be  rated.  If  any  doubt  could  be 
entertained  as  to  the  competency  of  tbis  witness  as  at 
common  law,  that  doubt  is  removed  by  54  Geo.  3,  c.  70, 
8.  9,  to  which,  in  Rhodes  v.  Ainsworth,  the  attention  of  the 
Court  does  not  appear  to  have  been  called;  but  in  Meredith 

m 

▼.  Gitpin  {b),  rated  inhabitants  were  held  to  be  qualified  by 
this  statute  to  be  witnesses  on  a  question  where  the  lands 
were  held  in  trust  for  the  parish  in  the  aid  of  the  poor 
rates. 

Alderson,  contr^.  The  Court  will  understand  the  alle- 
gation of  the  witness's  being  rateable,  as  meaning  that  he  is 
liable  to  that  which  in  a  parish  would  be  a  church  rate.  In 
Mex  V.  Kirdford,  the  only  matter  in  question  was  the  validity 
of  one  particular  rate  in  which  the  witness  was  not  included. 
In  Lord  Clanrickarde  v.  Lady  Denton{c),  the  issue  was  upon 
a  custom  for  all  overseers  and  proprietors  of  any  coppices 
or  woods,  within  the  Weald  of  Kent,  to  be  discharged  of 
tithes  for  all  manner  of  wood ;  and  to  prove  the  custom, 
die  testimony  of  all  those  who  were  entitled,  either  as 
owners  or  farmers,  to  any  wood  within  the  Weald  of  Kent, 
was  rejected.  The  statute  applies  only  to  existing  rates, 
and  here  the  question  is  not  between  the  district  on  one 
side  and  the  parish  on  the  other.     If  the  construction  of 

(a)  2  East,  562,  cited.  Gwill.  360,  1  Eagle  &  You,  306; 

(6)  6  Price,  146.  S.  C.  not  S,  P.  2  Roll.  Rep.  182, 

(c)  B.  R.  Mich.  17  Jac.  1 ;   1      Palm.  37. 
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1828.        the  act  contended  for  were  to  prevail,  or  if  this  were  to  be 

^'^'^^^^      considered  as  a  case  within  the  statute,  this  absurdity  might 

t;.  follow,  that  a  party  who  had  a  term  of  999  years  would  be 

Staksfielo.    qualified  by  the  statute,  while  the  reversioner  in. respect  of 

his  minute  interests  would-  remain  incompetent. 

Bayley,  J. — It  lay  upon  the  defendant  to  shew  that  the . 
witness  was  incompetent.  The  Court  has  no  means  of 
knowing  whether  this  was  a  burthen  or  a  benefit  to  the 
witness.  Before  we  can  exclude  a  witness  on  the  ground 
of  interest,  we  must  see  that  it  exists.  The  right  of  sitting 
and  of  sepulture  in  the  chapel,  and  the  exemptions  from 
burthen  in  the  mother  church,  may  outweigh  the  disad- 
vantages of  any  liability  to  rates*  within  the  chap^ry. 
Deacon  v.  Cook  and  Rex  v.  Kirdford  have  established  the 
principle,  that  a  party  rateable,  but .  not  rated,  is  not  dis- 
qualified from  being  a  witness.  It  is  also  a  plain  case  upon 
two  branches  of  the  54  Geo.  3,  c.  1 70.  That  statute  ex- 
pressly provides  for  cases  relating  to  rates  and  cesses. 
Another  branch  of  the  statute  provides  for  cases  relating  to 
boundary :  now  the  boundary  of  the  pamh  may  not  be  one 
continuous  line.  It  raises  the  question  what  is  parochial 
land  and  what  not.  Although  it  be  insulated,  you  are  still 
entering  into  a  case  of  boundary;  a  piece  insulated  makes 
an  additional  boundary  line.  The  witness  is  therefore  not 
excluded  at  common  law,  and  if  he  were/ the  construction 
of  the  statute  is  in  favour  of  his  admissibility. 

HoLROYDy  J. — I  concur  upon  all  three  points.  Rex  ▼. 
Kirdford  shews  that  the  witness  was  competent  at  common 
law ;  and  then,  under  the  statute,  this  case  relates  to  rates  and 
cesses;  for  if  it  does  not,  the  objection  to  the  .competency 
of  this  witness  could  not  arise.  I  think  also  the  case  is 
within  the  second  branch,  of  the  statute,  as  relating  to  the 
boundary  of  the  district. 

LiTTLEDALE;  J. — :1am  of  the.  Same  opinion.     I  think 
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there  was  no  objection  to  the  witness  on  the  score  of  in-         1828. 
terest  at  common  law;  but  if  he  would  have  been  inad-     ,^^^^^'^^ 
missible  before,  he  is  rendered  competent  by  the  statute.  v. 

This  is  a  question  relating  to  boundary.    I  am  not  prepared    Staksfibld. 
to  give  an  opinion  upon  the  other  point,  arising  out  of  the 
statute^  namely,  as  to  the  clause  relating  to  rates  and  cesses. 
Soon  after  the  passing  of  the  acts,  several  cases  arose,  in 
which  different  opinions  were  entertained  upon  that  point 

Rule  for  new  trial  discharged. 


HoLDSWORTH  and  another  v.  Wise  and  others^ 

Assumpsit,  to  recover  the  sum  of  1,800/.  for  the  alleged  A  ship  de- 
total  loss  of  the  brig  Westbury,  under  a  policy  of  insurance  by  her  crew, 
effected  by  plaintiffs,  and  signed  by  defendants,  on  a  voyage  Jl"^®'  *  ^^ 
'*  at  and  from  Belfast,  to  her  port  or  ports  of  loading  in  she  is  sinking, 
British  America^  (the  river  St.  Lawrence  excepted,)  during  xhe  rieJt  oV' 
her  stay  there,  and  back  to  a  port  of  discharge  in  the  united  the  assured  to 
kingdoms,  between  Falmouth  and  Greenock,  on  the  west  ^  total  loss  is 
aide  of  England  and  Scotland,  or  any  safe  port  in  Ireland ;  not  affected 

>,  .  •      "J  n®*"  being 

to  call  at  Cork  for  any  orders."     The  brig  was  valued  in  afterwards  re- 

the  policy  at  1 800/.     The  perils  insured  against  were  "  of  ^^^^  *'  *"  , 
^       '^  .  .  .  expense  equal 

ike  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  to  her  value ; 
jettisons^  letters  of  marque  and  countermarque,  surprisals,  ",J![the8Wp 

taking  at  sea,  arrests,  restraints  and  detainments  of  all  kings,  under  the  cii^ 

,  ,  ^      .  .  ...  ,.       curastances. 

princes  and  people,  of  what  nation,  condition  or  quality  negligence  in 

soever;  barratry  of  the  master  and  mariners,  and  all  other  the  crew.  See 

.  .  posty  6QS  itk). 

perils,  losses  and  misfortunes,  that  had  or  should  come  to      The  implied 

the  hurt,  detriment  or  damage  of  the  said  ship,  and  the  ^*""^ty  of 

'  ®    ^  *^'  sea-worthiness 

materials  thereof;  (offences  against  the  revenue  of  Great  in  a  policy  on 
Britain  excepted.)"      The  declaration  stated,  that  plaintiffs  ^^^  exten^o 

were  interested  in  the  ship  to  the  amount  of  1800/.;  that  her  being  sea- 
worthy at  every 

port  which  she  leaves  in  the  course  of  her  voyage. 
VOL.  1.  XX 
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1828.        slie  sailed  from  Belfast  upon  the  voyage  insured;  and^be* 
„       ^^^"^      fore  its  completion,  was,  hu  the  perils  and  dansets  of  tht 

HOLDSWORTB  r  '  '      ^  r  O  J 

v.  seaSf  and  by  stormy  and  tempestuous  weather,  and  by  the 

^^^^'        violence  of  the  winds  and  waves,  wholly  lost.     Plea,  non- 
assumpsit,  and  issue  thereon.    At  the  trial  before  Hulloek 
B.,  at  the  last  assizes  for  Lancaster  (a),  the  following  were, 
in  substance,  the  facts  of  the  case: — The  ship  sailed  finM 
St.  Andrew,  in  New  Brunswick,  with  a  cargo  of  timber^oli 
the  l6th  of  September,  18^6,  bound  for  Valentia,  in  Ire- 
land.    She  had  fair  weather  until  the  20th,  on  the  evening 
of  which  day  a  gale  came  on,  which  prevailed  until  the  2dd. 
On  the  22d  there  was  a  very  heavy  sea,  and  the  ship  la- 
boured very  much,  and  was  laid  on  her  beam  ends.     The 
pumps  were  kept  constantly  going,  and  the  timber  on  the 
deck  was  thrown  overboard.     A  sea  struck  the  jolly-bott, 
and  carried  it  away.    The  ship  remained  on  her  beam  en4t 
until  the  afternoon  of  the  23d,  when  she  was  got  before  the 
wind,  but  would  not  answer  the  helm.     The  pumps  were 
then  choked,  and  the  ship  appeared  to  be  sinking.     The 
top-gallant  masts  were  cut  away,  but  that  did  not  relieve 
her,  and  the  crew,  believing  their  lives  to  be  in  immediate 
danger,  insisted  on  leaving  the  ship.     They  accordingly  got 
into  the  long-boat,  and  were  soon  afterwards  picked  up  by 
a  foreign  vessel,  the  Colombia,  then  in  sight,  and  landed  at 
Boston  in  America.     The  ship  was  leaky  when  she  sailed 
from  New  Brunswick,  and  at  that  time  made  from  eleven 
to  twelve  inches  water  every  two  hours.     The  ship  was 
afterwards  taken  in  tow  by  another  vessel,  the  Bolivar,  and 
carried  into  New  York.     She  was  there  repaired,  and  sent 
from  thence  to  Liverpool,  where  she  arrived  with  heavy 
charges  upon  her  for  salvage  and  repairs,  having  met  with 
another  accident  on  her  voyage  from  New  York  to  Liver- 
pool.    She  arrived  at  Liverpool   under  bottomry,  with  a 
charge  of  1200/.;  and  the  subsequent  charges   upon  her 
amounted  to  800/.  more.     In  a  few  days  after  the  plaintiff* 

(a)  Counsel  for  the  plaintiffs,  F.  Pollock  and  Parke;  for  the  dfiead- 
ants,  Brougham  and  Starkie. 
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Jcnew  of  her  arrival,  they  gave  notice  of  abatidonitient.  1828. 
Four  pokrts  were  made  for  the  defendants : — First,  that  the 
dim  bad  b«en  guilty  of  misconduct  in  abandoning  the  ship 
without  Mifl^ent  cause,  as  appeared  by  the  fact'of  her  Wise, 
having  been  afterwards  taken  in  tow  by  another  vessel,  and 
carried  into  New  York.  Second,  that  the  policy  included 
an  implied  warranty  of  sea- worthiness  in  the  ship  and  good 
teamanship  in  the  crew,  at  every  port  from  which  she  sailed 
in  the  course  of  the  voyage;  and  that  as  she  was  making 
tkom  eleven  to  |welve  inches  water  every  two  hours  when 
she  tailed  from  New  Brunswick,  she  was  not  then  sea- 
worthy, nor  did  ^le  master  exercise  good  seamanship  in 
sailing  on  such  a  voyage  with  a  ship  in  such  a  condition. 
Third,  that  the  plaintiffs  had  not  given  notice  of  abandon- 
ment within  a  reasonable  time.  And,  fourth,  that  as  the  ship 
ultimately  arrived  ^t  Liverpool,  in  esse,  the  plaintiffs  could 
not  recover  for  a  tptal  loss,  but  at  most  for  an  average  loss 
only.  The  jury  fo|ind  in  favour  of  the  plaintiffs  upon  the 
first  and  third  objections.  The  other  objections  were  re- 
served by  the  learned  Judge,  and,  subject  to  them,  a  verdict 
was  found  for  the  plaintiffs,  the  amount  of  damages  to  be 
settled  out  of  Court.  A  rule  nisi  having  been  obtained  for 
isetting  aside  the  verdict,  and  entering  a  nonsuit, 

F.  Pollock  and  Parke  shewed  cause.  There  are  two 
questions  in  thig  case.  The  first  is,  whether  the  injury 
done  to  the  vessel,  which  occasioned  her  leaking,  assuming 
it  to  have  been  occasioned  by  the  negligence  of  the  master 
and  mariners,  had  the  effect  of  vitiating  the  policy  between 
the  assured  and  the  underwriters.  That  question  seems  to 
have  been  set  at  rest  by  the  decision  of  this  Court  in  the 
very  recent  case  of  Bishop  v.  Pentland(a) :  for  the  Court  there, 
acting  upon  the  two  cases  of  Bu$k  v.  The  Royal  Exchange 
Assurance  {b),  and  Walker  v.  Maitland(c\  laid  it  down  as 
a  rule  of  law,  that  the  negligence  or  mismanagement  of  the 

(a)  Ante,  49.  7  B.  &  C.  219.  (r)  5  B.  &  A.  171. 

(ir)  2  B.  &  A.  73. 
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18^8.  master  or  mariners  does  not  discharge  the  underwriteni 
where  the  loss  is  occasioned  by  one  of  the  perils  agaiast 
which  they  have  insured.     The  second  question  is,  what 

\^  isE.  effect  is  produced  upon  the  policy  by  the  facts  of  the  ship 
being  deserted  at  sea,  from  the  perils  of  the  sea,  being  af- 
terwards restored,  with  a  charge  upon  her,  and  then  being 
finally  abandoned;  whether  those  circumstances  entitle  the 
assured  to  recover  against  the  underwriters  for  a  total  or 
only  for  an  average  loss.  The  plaintiffs  in  this  case  claim 
to  recover  as  for  a  total  loss.  If  the  defendants  intended 
to  resist  that  claim  they  ought  at  least  to  have  tendered 
to  the  plaintiffs  the  amount  of  the  average  loss,  paid  off 
the  bottomry  charge,  and  desired  them  to  take  possession 
of  the  vessel.  Undoubtedly,  the  mere  act  of  abandonment 
by  the  assured  will  not  convert  into  a  total  that  which  is  in 
reality  only  an  average  loss;  but  where  the  loss  is  in  iti 
nature  total,  where  the  thing  insured  is  once  totally  lost  to 
the  assured,  though  it  may  still  remain  in  specie,  the  under- 
writers are  bound  either  to  pay  the  assured  the  whole  value, 
or  to  restore  the  thing  in  a  useful  state  into  bis  possession. 
Falkner  v.  Ritchie  {a)  may  perhaps  be  relied  on  by  the  other 
side,  but  that  is  very  distinguishable  from  the  present  case. 
There  the  ship  insured  was  seized  by  the  crew,  and  plundered 
and  deserted,  and  afterwards  retaken  by  another  ship,  and 
brought,  with  part  of  her  cargo,  to  an  English  port,  not  the 
port  of  her  destination,  and  she  could  not  be  made  fit  for  a 
voyage  again  without  considerable  expense;  and  it  was 
held,  that  this  was  not  a  total  loss,  so  as  to  entitle  the 
assured  to  abandon  after  notice  of  the  recapture.  But  in 
that  case  there  was  no  actual  charge  upon  the  vessel; 
there  had  been  no  outlay  of  money  upon  her  at  the  time 
when  she  was  brought  into  port.  Where  the  damage  done 
to  the  vessel  is  equal  in  amount  to  her  full  value,  as  it  is  in 
this  case,  there  is  clearly  a  total  loss;  and  where  the  ship 
has  been  once  totally  lost  to  the  assured^  even  though  her 
value  exceeds  the  damage  done  to  her,  still,  it  is  submitted, 

(«)  2  M.  &  S.  990. 


HILARY  TERM,  VIII  AND  IX  GEO.  IV.  677 

the  claim  as  for  a  total  loss  is  good.    In  such  a  case  the  as-        18£8. 
sured  is  not  bound  to  redeem  the  ship  by  paying  the  charges    ,/^'^'^^^ 

*  o  HoLDSWORTII 

upon  her,  nor  to  discuss  with  the  underwriters  the  compara-  v. 

five  amount  of  the  charges  on  the  one  hand  and  the  value  of  Wise. 
the  ship  on  the  other.  The  underwriters  might  have  re- 
deemed the  ship  and  restored  her  to  the  assured,  and  they  not 
having  done  so,  the  assured  had  a  right  to  abandon.  If  in  the 
result  the  ship  turns  out  to  be  worth  more  than  the  chargles 
upon  her,  that  will  be  matter  of  advantage  to  the  under- 
writers; but  it  is  clear,  upon  the  evidence  here,  that  the 
charges  and  expenses  exceed  the  sum  of  1800/.,  the  amount 
at  which  the  ship  was  valued  in  the  policy.  There  was 
clearly  a  total  loss  when  the  ship  was  first  deserted,  and 
her  subsequent  restitution,  at  an  expense  exceeding  her 
value,  will  not  convert  that  into  an  average  loss.  It  has 
been  decided  that  an  abandonment  made  after  capture, 
under  circumstances  which  would  entitle  the  assured  at  the 
time  to  recover  as  for  a  total  loss,  is  not  defeated,  so  as  to 
become  an  average  loss  only,  by  the  mere  restitution  and 
return  of  the  ship's  hull,  before  action  brought,  if  the  resti* 
tution  be  under  circumstances  which  render  it  uncertain 
whether  the  assured  may  not  have  to  pay  more  than  its 
worth;  M'lver  v.  Henderson  [a):  and  the  present  case  falls 
precisely  within  the  principle  of  that  decision.  Thornely  v. 
Hebson  (6),  which  will  probably  be  cited  on  the  other  side, 
was  a  very  different  case  from  the  present.  There  a  ship, 
being  much  damaged  by  tempestuous  weather,  the  crew, 
completely  exhausted,  deserted  her  at  sea  for  the  preserra* 
lion  of  their  lives,  and  went  on  board  another  vessel  then  in- 
sight, part  of  the  crew  of  which,  being  fresh,  immediately, 
took  possession  of  the  ship,  and  succeeded  in  taking  her 
safe  into  port.  The  ship  was  afterwards  sold  under  a 
decree  of  the  Admiralty  Court  to  pay  the  salvage,  and  it 
was  held,  that  the  assured  had  no  right  to  abandon,  and  that 
there  was  only  an  average  loss.  But  there  the  ship  was 
never  absolutely  abandoned ;  there  was  no  actual  dispo&« 
(/i)  4  M.  Ik  S.  576.  (A)  2  B.  &  A.  513. 
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1828.  session  or  dereliction  of  her ;  she  was  never  totally  left  by, 
and  lost  to,  the  assured.  That  circumstance  was  relied  on 
hy  Bat/ley,  J.,  in  his  judgment  in  that  case,  and  sufficientlj 

WiBE.  distinguishes  it  from  the  present.  The  argument  is,  thtt 
where  the  ship  has  once  been  utterly  deserted  by  the  crew, 
and  has  become  once  utterly  lost  and  useless  to  the  assured, 
there  a  total  loss  has  taken  place,  which  cannot  be  converted 
into  an  average  loss  by  the  subsequent  recovery  of  the  ship, 
at  least  under  circumstances  like  the  present,  where  the 
expenses  attending  that  recovery  exceed  or  at  least  equal 
the  value  of  the  ship. 

Brougham  and  Starkie,  contr^.  First,  the  policy  in  this 
case  was  vacated  by  the  negligence  of  the  ciiptain  and  the 
crew.  The  policy  contained  an  implied  warranty  on  the 
part  of  the  assured  of  sea-worthiness  in  the  ship  and 
good  seamanship  in  the  crew,  throughout  the  whole  voy- 
age. Without  contending  that  the  conduct  of  the  crew 
amounted  to  barratry,  still  it  is  submitted  that  there  was 
such  negligence,  and  such  a  want  of  good  seamanship,  iu 
this  case,  as  discharged  the  underwriters  from  all  liability. 
This  is  not  like  the  case  of  Busk  v.  The  Roj/al  Exchange 
Assurance  (a).  There  the  policy  expressly  insured  against 
fire;  the  fire  was  occasioned  by  the  negligence  of  the 
mate :  and  the  underwriters  were  held  liable.  And  pro- 
perly, for,  except  in  the  case  of  lightning,  fire  cannot 
happen  in  a  ship  except  by  negligence;  therefore  such 
negligence  forms  necessarily  part  of  the  risk  insured  against 
Here  the  negligence  of  the  crew,  their  want  of  skill  and 
good  seamanship,  was  a  species  of  unseaworthiness, 
against  which  there  was  an  implied  warranty  on  the  part 
of  the  assured.  Every  ship  is  liable  to  make  some  water, 
and,  up  to  a  certain  extent,  there  may  not  be  any  danger 
to  be  apprehended  from  that  circumstance.  But  there  are 
limits  beyond  which  danger  must  be  obvious  to  every  sea- 
man of  common  prudence  and  experience.     What  man  of 

(a)  'Z  B.&  A.  73. 
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Qrdioary  skill  or  prudence  would  have  thought  of  sailing      v^^^ 
from  New  Brunswick  on  a  voyage  froQi  thence  to  Ireland,   Holdswortk 
with  a  vessel  then  making  nearly  a  foot  water  every  two  ,v- 

hours f  A  ship  so  leaky  was  not  sea-worthy;  but  she 
was  warranted  to  be  sea- worthy  at  every  port  she  sailed 
from:  therefore  it  was  the  duty  of  the  captain  to  have 
remained  at  New  Brunswick  until  he  had  stopped  the  leak, 
and  rendered  the  ship  fit  for  the  voyage.  Upon  this  pari 
of  the  case,  Tait  v.  Levi  {a)  seems  an  authority  in  point. 
There,  in  a  policy  on  a  voyage  up  the  Mediterranean,  the 
linderwriters  stipulated  that  they  would  not  be  liable  higher 
up  than  Tarragona.  The  captain  went  into  Barcelona,  an 
enemy's  port,  which  is  higher  up  than  Tarragona,  and 
where  the  ship  was  captured.  It  was  held  that  the  assured 
could  not  recover,  because  the  mistake  of  the  captain, 
arising  out  of  gross  ignorance,  was  a  failure  of  the  implied 
warranty  on  the  part  of  the  assured,  that  a  captain  and 
crew  of  competent  skill  and  knowledge  for  the  known  pur-* 
poses  of  the  voyage  should  be  provided.  So,  in  Taibat9^ 
v«  Hodgson  (b),  it  was  observed  by  haxorence,  J.,  that  it 
had  never  been  decided  that  a  loss  arising  from  a  mistake 
of  the  captain  was  a  loss  by  perils  of  the  sea;  and  in 
PeUi/  v.  The  Royal  Exchange  Assurance  (c).  Lord  Mans- 
Jield  said,  **  If  the  chance  be  varied,  or  the  voyage  altered, 
by  the  fault  of  the  owner  or  the  master  of  the  ship,  the 
insurer  ceases  to  be  liable ;  because  he  is  only  understood 
to  engage  that  the  thing  shall  be  done  safe  from  fortuitous 
dangers^  provided  due  means  are  used  by  the  trader  to 
attain  that  end.**  *  Secondly,  even  if  the  plaintiffs  in  this 
case  can  recover  at  all,  they  can  recover^  at  the  utmost, 
only  for  an  average  loss.  Thornely  v*[Iebson(d)  is  decisive 
to  shew  that  this  was  90t  a  total  loss.  It  has  been  at* 
tempted  to  distinguish  that  case  from  the  present,  by  the 
circumstance  of  the  ship  there  having  been  takeu  posses- 
sion of  by  another  crew,  immediately  upon  the  desertion  of 

(fl)  U  East,  481.  (0  1  Burr.  341;  Parkins.  45, 

(6)  6  T.  U.  656.  Ibt  ed.,  5lh  ed.  41,  i7\h  ed.  67. 
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18^8.        her  by  her  own;  but  here  it  does  not  appear  how  soon 
\y^^^^^      after  her  desertion  the  Westbury  was  taken  in  tow  by  the 

IlOLDSWORTH 

x;.  Colombia,  and  therefore  it  may  be  presumed  to  have  been 

^'^^'  immediately :  for  if  it  had  been  after  any  considerable 
interval,  it  was  for  the  plaintiffs  to  have  proved  that  fact, 
which  the  defendants^  of  course,  could  not  by  possibility 
have  the  means  of  disproving.  The  facts  of  the  two  cases, 
therefore,  are  substantially  the  same.  In  both  cases  the 
salvors  took  the  ship  for  the  benefit  dfithe  owners,  not  of 
the  underwriters.  The  possession  of  the  salvor,  as  ob- 
served by  Uohoyd,  J.,  in  that  case,  is  not  an  adverse  pos- 
session  as  against  the  assured ;  nor  does  the  mere  desertion 
of  the  ship  by  the  crew,  of  itself  constitute  a  total  loss. 
In  this  case,  moreover,  it  could  not  have  that  effect, 
because  it  was  not  a  fair  and  honest  desertion,  nor  one 
called  for  by  the  circumstances.  As  to  the  amount  of  the 
damage,  that  cannot  be  prayed  in  aid  to  constitute  a  total 
loss,  because,  independently  of  the  accident  which  hap- 
pened to  the  ship  in  coming  home,  the  expense  of  which 
cannot  be  taken  into  the  account,  the  damage  was  far  less 
in  amount  than  the  value  of  the  ship,  and  therefore  left  the 
loss  an  average  loss  only« 

Bayley,  J. — With  respect  to  the  first  question  in  this 
case,  namely,  whether  the  conduct  of  the  master  and 
mariners  was  such  as  to  vitiate  the  policy,  there  is  another 
case  (a)  of  a  similar  nature  coming  under  our  consideration ; 
therefore  we  shall  not  at  present  give  any  judgment  upon 
that  point.  I  would  just  say,  however,  that  though  the 
policy  undoubtedly  contains  an  implied  warranty  of  sea- 
worthiness at  the  commencement  of  the  voyage,  I  doubt 
whether  that  warranty  extends  to  every  port  from  which 
the  ship  may  proceed  in  the  course  of  her  voyage ;  and 
that  though  the  term  "  sea-worthiness^  clearly  includes  a 
crew  sufficient  generally  in  number  and  skill  for  the  proper 
navigation  of  the  vessel,  I  doubt  whether  want  of  skill  io 

(<*)  Shore  v.  Bcniall,  in  whlcli  the  Court  have  bince  decided  that  point 
against  tlie  underwritet's. 
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one  particular  instance  would  be  sufficient  to  discharge  the        '^^^• 
underwriters.      Upon  the  second  question  in  this  case,   Holdswohth 
namely,  whether  the  plaintiffs,  if  entitled  to  recover  at  all,  ^- 

are  entitled  to  recover  for  a  total  or  for  a  partial  loss  only, 
I  entertain  no  doubt.  I  am  clearly  of  opinion  that  the  loss 
in  this  case  ought  to  be  considered  as  a  total  loss.  In 
order  to  justify  the  abandonment  of  the  sbip,.  there  must 
be  a  total  loss ;  that  is,  not  a  total  lota  of  the  ship  itself, 
absolutely  and  for  ever,  but  a  total  loss  at  some  one  time 
of  the  possession  and  use  of  her  by  the  assured.  Capture 
is  such  a  total  loss,  and  justifies  abandonment,  though  the 
ship  remains  in  specie,  and  is  eventually  recaptured  and 
restored.  So,  I  think,  the  crew's  being  compelled  by  fatigue 
and  exhaustion,  or  for  the  preservation  of  life,  to  leave 
the  ship  to  the  winds  and  waves,  is  a  total  loss,  and  justi- 
fies abandonment.  That  was  the  case  here.  The  ship 
was  on  her  beam  ends;  the  pumps  were  choked;  some  of 
the  masts  had  been  cut  away ;  and  she  appeared  to  be  in  a 
sinking  state.  Eventually  the  ship  was  saved,  but  not  by 
the  ship  by  which  the  crew  were  taken  up.  The  crew  of 
that  ship  made  no  attempt  to  save  her ;  they  evidently  con- 
sidered her  as  a  hopeless  ship,  not  worth  the  chance  of 
endeavouring  to  save.  She  appeared  to  be  totally  lost, 
and  they  left  her  as  such  to  her  fate.  Notice  of  abandon- 
ment was  given.  Ultimately  the  ship  arrived  in  England, 
but  she  had,  in  my  opinion,  been  once  totally  lost  to  the 
assured;  and  it  seems  to  me,  both  upon  principle  and 
authority,  that  her  subsequent  restoration  did  not  convert 
that  total  into  a  partial  loss.  Thomely  \i  HebsoH(a)  does 
not  apply  to  the  present  case,  because  it  was  held  there 
that  the  ship  was  never  totally  lost,  and  that  was  the  ground 
of  the  decision.  M'lver  v.  Henderson  (6),  and  Cohgan  v. 
The  Ijondon  Assurance  Company  {c\  are  decisive  to  shew 
that  the  restitution  of  a  thing  once  totally  lost  will  not 
convert  the  total  into  a  partial  loss,  at  least  unless  the 

(a)  2  B.  &  A.  5 13.         (6)  4  M.  &  S.  576.        (c),  5  M.  &  S.  447. 
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189&        restitution  be  unfettered.     It  is  not  enough  to  restore  the 
jj  ^^"^'^^      ship  in  specie,  she  must  be  restored  in  an  unfettered  state, 
9.  in  a  state  which  leaves  her  possession  useful  and  beneficial 

to  the  assured.  But  that  was  not  the  case  here.  The  ship 
was  restored  in  specie,  but  with  debts  upon  her  altogether 
exceeding  her  value.  Upon  the  whole,  therefore,  I  am 
clearly  of  opinion  that  there  was  a  total  loss  of  this  ship 
at  one  period  of  time,  followed  by  notice  of  abandonment 
by  the  assured,  and  not  followed  by  any  thing  which  con- 
verted the  loss  into  a  partial  loss ;  and  consequently  that 
the  underwriters  continue  liable  for  a  total  loss. 

HoLROYD,  J. — I  am  of  the  same  opinion.  There  was 
once  a  total  loss  of  the  ship,  and  her  subsequent  restora- 
tion under  the  circumstances  proved  in  this  case  cannot 
reduce  that  to  a  partial  loss.  If  possession  of  the  ship 
had  been  taken  by  another  crew  before,  or  at  the  moment 
of  her  desertion  by  her  own  crew,  the  case  would  hav^ 
been  different.  That  is  the  circumstance  which  distin- 
guishes this  case  from  Thomelif  v.  Hebson  {a). 

LiTTLEDALE,  J. — I  am  also  of  the  same  opinion.  In 
Thornely  v.  Hebson  the  ship  was  never  absolutely  deserted 
or  abandoned.  Here  she  was,  and  was  left  as  and  for  a 
total  wreck.  I  do  not  mean  to  say  that  a  total  loss  can 
never,  under  any  subsequent  change  of  circumstances,  be 
converted  into  an  average  loss ;  Hamilton  v.  Mendez  (6), 
and  Falkner  v.  Ritchie  (c),  are  authorities  that  seem  to 
shew  that  it  may.  Whenever  that  question  arises,  1  shall 
give  it  further  consideration.  But  I  think  it  does  not  arise 
in  this  case,  or  at  least  that  there  are  other  facts  here  which 
decide  this  case  in  favour  of  the  plaintiffs  independently 
of  it.  Here  the  ship  came  back  loaded  with  a  debt  and 
charges  upon  her  exceeding  her  value.  Her  liability  nearly 
equalled  her  value,  without  including  the  damage  sustained 

(<i)  9  13.  &  A.  313.    (6)  2  Burr.  1193;  1 W.  Bla.  276.    (c)  2  M.  k  S.  290. 
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on  her  passage  home;  and  if  that  be  included^  which  I 
think  it  ought  to  be^  there  was  a  loss  beyond  her  value. 

Upon  the  first  question.  Cur,  adv,  vuU. 


iioldsworth 
Wise. 


Subject  to  that  question.  Rule  discharged  (a). 


{a)  Afterwards,  at  the  sittings 
in  banc  afler  Trinity  term,  1828, 
B^kyy  J.,  mentioned  the  case, 
and  said  the  Court  were  of  opinion 
that  the  rule  ought  to  be  dis- 
charged upon  the  first  question 
also.  They  were  unanimous  in 
chinking  that  the  implied  warranty 
of  sea-worthiness  did  not  ex.teud 
to  the  ship  being  sea-worthy  at 
every  port  from  which  she  might 


depart  in  the  course  oi  her  voyage ; 
and  with  respect  to  the  conduct  of 
the  crew  having  been  so  negligent 
as  to  vacate  the  policy,  they 
thought  it  very  difficult  to  say  that 
there  had  been  any  negligence  at 
all.  The  rule,  therefore,  for  en- 
tering a  nonsuit  must  be  discharged 

generally. 

Rule  discharged  {h). 

(ft)  Vide  ante,  680  (a). 


Doe,  on  the  Demise  of  Ann  James^  v,  Charles  Price. 

Ejectment  for  premises  in  the  parish  of  Llantarnau,  yf\^^^^  }„ 
in  the  county  of  Monmouth.  At  the  trial  before  f^aughan,  B.,  ejectment,  the 
at  the  last  Monmouthshire  assizes  (a),  the  case  was  this : —  ^^  the  invali- 

The  lessor  of  the  plaintiff  claimed  title  to  the  premises  in  dity  ofase- 

1         •  J  I    •  ,  r  r  1      X  condraamace, 

question,  as  the  niece  and  heir  at  Xvlvi  o\  one  John  James;  by  reason  of  a 

and  the  only  question  in  issue  was,  whether  a  marriase  *?""«J'"*"'' 
•[    *  '  ^     nage  by  h- 

solemnized  in  the  year   1812,  heiWQtu  John  James  and  a  cence,  one  of 
lady  whose  maiden  name  was  Martha  Absalom,  and  of  which  j^g  a  minor 

marriage  there  was  issue,  was  legal:  that  is,  whether  that  »"<^  defendant 
,   J  I       .  /.        I  .  .    ,  has  notice  that 

lady  was  or  was  not,  at  the  time  of  such  marriage,  a  married  tbo  question 

woman.     Notice  had  been  given  by  the  lessor  of  the  plain-  intended  to 

.  .  ,       '^  be  raised  is 

tiflf  to  the  defendant,  some  time  previous  to  the  trial,  of  her  whether  the 
intention  to  dispute  the  validity  of  the  marriage  in  1812,  on  ^  wUh^con. 
the  ground  of  a  prior  marriage  solemnized  in  the  year  1 797,  ^^^  of  the 
between  Martha  Absalom  and  one  John  Evans;  and  it  was  \^  ij^  ^^    ' 

(a)  Counsel  for  the  plaintiff,  W,  E.  Taunton  and  Maule ;  for  the  defendant  to 

defendant,  Ludlow  and  RuueU,  Serits.  disprove  con- 

'  "^  sent.     And 

the  Court  will  not  grant  a  new  trial  to  let  in  evidenoe  negativing  such  consent,  where 

that  evidence  might  have  been  produced  at  the  first  trial. 
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1898.  proved  iu  evidence  that  a  marriage  by  licence  did  take  place 
at  that  time  between  those  parties,  Martha  Absalom  being 
then  a  minor.  The  entry  in  the  register  did  not  state  the 
marriage  to  have  been  bad  with  consent  of  parents;  but 
much  evidence  was  given  on  the  part  of  the  lessor  o(  the 
plaintiff,  to  shew  that  the  father  of  Martha  Absalom  knew 
and  must  have  approved  of  the  marriage.  It  was  contended  * 
on  the  part  of  the  defendant,  that  positive  affirmative  evi- 
dence of  the  father's  consent  was  absolutely  necessary  ta 
support  the  action,  and  to  satisfy  the  requisites  of  the  sta- 
tute (a);  but  the  learned  Judge  told  the  jury  that  in  his 
opinion  evidence  of  circumstances  in  the  conduct  of  the 
father,  importing  knowledge  and  approbation  of  the  mar- 
riage, was  sufficient,  without  positive  proof  of  a  written  or 
verbal  consent.  The  jury,  under  this  direction,  found  the 
fact  of  consent,  and  a  verdict  for  the  plaintiff.  In  last 
Michaelmas  term,  a  rule  nisi  for  a  new  trial  was  obtained 
upon  affidavits  stating  various  circumstances  tending  to 
negative  the  fact  of  consent,  and  setting  out  the  affidavit 
made  by  John  Evans  for  the  purpose  of  obtaining  the  licence, 
in  which  he  deposed  that  both  he  and  Martha  Absalom, 
were  at  that  time,  according  to  the  best  information  he 
could  procure,  twenty-one  years  of  age. 

W.  E.  Taunton  and  Maule  shewed  cause.  The  balance 
of  evidence  was  greatly  in  favour  of  the  validity  of  the  first 
marriage  of  Martha  Absalom,  that  is,  that  it  was  had  with 
the  consent  of  her  father.  The  defendant  did  not  give  any 
evidence  at  the  trial  to  negative  the  fact  of  consent,  which, 
under  the  circumstances  of  the  case,  it  was  his  duty  to  do. 
He  received  notice  long  before  the  trial  of  the  lessor  of  the 
plaintiff's  intention  to  dispute  the  validity  of  the  second 
marriage ;  therefore  he  was  fully  apprised  of  the  case  to  be 

(a)  26  Geo,  2,  c.  S3,  s.  It,  which  widow,  shall  be  under  the  age  of 

enacts  that  all   marriages  solem-  twenty-one  years,  which  shall  he 

nizcd  by  licence,  where  either  of  the  had  without  the  consent  of  father, 

parties,  not  being  a  widower  or  guardian,  &c.  shall  be  void.. 
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set  up  against  him,  and  might  and  ought  to  have  gone  to  1828. 
trial  perfectly  prepared  with  evidence  to  meet  it«  He  can- 
not support  this  motion  on  the  ground  of  surprise,  for  the 
evidence  which  he  now  lays  before  the  Court  in  his  afGdi^ 
vits«night  have  been  produced  at  the  trial  by  means  of  wit" 
nedses,  who  would  then  properly  have  been  subject  to 
cross-examination :  and  it  would  be  highly  dangerous  for 
the  Court  to  allow  a  defendant,  after  he  has  by  one  trial 
•obtained  a  full  knowledge  of  his  opponent's  case,  to  obtain 
a  second  trial  by  means  of  affidavits,  supplying  facts  which 
he  was  bound  to  have  known  and  proved  at  the  first. 
Upon  every  principle  it  is  clear  that  it  was  for  the  defend- 
ant to  prove  non-consent,  and  not  for  the  plaintiff  to  prove 
consent.  The  marriage  took  place  thirty  years  before  the 
trial,  and  after  such  an  interval  proves  itself,  or  at  least 
must  be  presumed  to  have  been  regular  and  legal;  for  the 
law  will  presume  every  thing  possible  to  be  presumed  in 
favour  of  the  validity  of  a  marriage  and  the  legitimacy  of 
children.  The  words  of  the  statute  26  Geo.  2,  c.  33,  s.  11, 
*'  without  consent,"  shew  that  it  was  the  intention  of  the 
legislature  to  cast  the  burthen  of  proof  upon  the  party  dis- 
puting the  validity  of  the  marriage ;  and  there  are  cases  in 
the  books  supporting  that  construction.  In  Rex  v.  Rogers  (a) 
it  was  held  necessary,  in  support  of  an  indictment  under 
the  statute  42  Geo.  3,  c.  107,  s.  1,  for  coursing  deer  in  an 
inclosed  ground  "  without  the  consent  of  the  owner  there- 
of," to  call  the  owner  of  the  deer  to  prove  that  he  did  not 
give  his  consent  to  the  prisoner  to  course  them.  In  Wil^ 
Hams  V.  The  East  India  Company  {b),  where  a  plaintiff 
declared  that  the  defendants,  who  had  chartered  his  ship, 
put  on  board  a  dangerous  commodity,  by  which  a  loss  hap- 
pened, without  due  notice  to  the  captain,  or  any  other 
person  employed  in  the  navigation,  it  was  held  that  it  lay 

(a)  SCampb.  654.  851;   Lord  Halifax^s  case,  Bull. 

(6)  3  East,  192;  and  see  Mo;i/:e  v.  N.  P.  298;  Rex  v.  Combs,  Comb. 

Buller,  1  Rol.  Rep.  83,  there  cited;  57;  Gilb.  Ev.  132 ;  1  Phil.  Ev.  (4lh 

Fmoell  V.    Milbank,    2    W.  Bla.  ed.)  196,  220;  Roscoe,  Ev.  41. 
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upon  the  plaintiff  to  prove  that  negative  averment  And 
that  decision  was  founded  upon  a  principle  which  applies 
expressly  to  the  present  case,  namely,  that  where  any  act 
is  required  to  be  done  by  one,  the  omission  of  which  would 
make  him  guilty  of  a  criminal  neglect  of  duty,  the  law  pre* 
sames  the  afiirmative,  and  throws  the  burthen  of  proving 
the  negative  on  the  party  who  insists  on  it.  But  even  if  the 
consent  required  by  the  26  Geo.  2,  c.  33,  s*  1 1,  cannot  be 
presumed  in  this  case,  still  it  is  submitted  that  the  subse- 
quent statutes,  3  Geo.  4,  c.  75(a),  4  Geo.  4,  c.  17(6),  and 
4  Geo.  4,  c.  76  (c),  have  repealed  the  former  act,  or  at  least 
have  legalized  marriages  which  would  not  have  been  legal 
under  the  former  act.  These  statutes  are,  undoubtedly, 
extremely  obscure  (d),  and  it  is  no  easy  matter  to  predicate 
with  certainty  what  are  their  effect  and  operation  retro- 
spectively one  upon  the  other;  but  according  to  the  ordi- 
nary rules  of  construction,  it  does  appear  that  the  marriage 


(a)  The  3  Geo,  4,  c.  75,  s.  1, 
repeals  the  26  Geo,  3,  c.  33,  s.  11, 
that  makes  vuid  marriages  of  mi- 
nors by  lioence,  without  the  con- 
sent of  parent  or  guardian,  as  far  as 
the  same,  shall  relate  to  any  mar- 
riage thereafter  to  be  solemnized. 

Sect.  2  declares,  that  all  such 
marriages,  which  were  solemnized 
before  the  passing  of  the  act,  shall 
be  valid,  where  the  parties  have 
lived  together  until  the  death  of 
one  of  them,  or  until  the  passing 
of  the  act. 

(6)  The  4  Geo.  4,  c.  17,  s.  1, 
repeals  several  of  the  clauses  of  the 
3  Geo.  4,  c.  75,  and  then  enacts, 
*'  that  all  marriages  which  have 
been  or  shall  be  solemnized  under 
licences  granted,  or  bans  pub- 
lished, conformably  to  the  provi- 
sions of  the  said  recited  act,  (3 
Geo.  4,  c.  75,)  shall  be  good  and 
valid;  provided  alwap,  that  no 
marriage    solemnized    under   nnv 


licence  granted  in  the  form  and 
manner  prescribed  by  either  of  the 
said  recited  acts,  (26  Geo.  2,  c.d5, 
and  3  Geo.  4,  c.  75,)  shall  be 
deemed  invalid  on  account  of  the 
want  of  consent  of  any  parent  or 
guardian.** 

(c)  The  4  Geo.  4,  c.  76,  repeals, 
after  the  1st  Nov.  then  next,  the 
acts  of  26  Geo.  2,  c.  33,  and  4  Geo. 
4,  c.  17,  "  save  and  except  as  to 
any  acts,  matters,  or  things  done 
under  the  provisions  of  the  said 
recited  acts,  or  either  of  them,  be- 
fore the  said  1st  Nov.,  as  to  which 
the  said  recited  acts  shall  respec- 
tively be  of  the  same  force  and 
effect,  as  if  this  act  bad  not  been 
made,  save  also  and  except  so  far 
as  the  said  recited  acts,  or  either 
of  them,  repeal  any  former  act,  or 
any  clause,  matter,  or  thing  therein 
contained.'' 

({/)  Vide  Rex  v.  Birmingham, 
poUf  vol.  ii. 
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in  this  case,  even  supposing  that  consent  cannot  be  pre- 
sumed, or  had  been  disproved,  is  rendered  valid  by  the  last 
act  of  parliament. 

Ludlow  and  Russell,  Seijts.,  contr^  The  recent  mar^ 
riage  acts  have  no  sort  of  bearing  upon  the  present  case. 
The  3  Geo.  4,  v^as  indeed  both  retrospective  and  prospec- 
tive; but  that  was  repealed  by  the  subsequent  acts,  which 
are  prospective  only.  At  any  rate,  those  acts  could  only 
have  applied  in  the  event  of  the  parties  having  Hved  toge- 
ther down  to  the  death  of  John  Evam:  to  give  them  the 
effect  contended  for  on  the  other  side  would  be  to  disin^ 
herit  the  issue  of  the  second  marriage.  The  ground  on 
which  the  defendant  rests  his  application  for  a  new  trial  is, 
not  that  of  surprise,  but  that  the  lessor  of  the  plaintiff,  as 
the  party  claiming  under  the  first  marriage,  was  bound  ac- 
cording to  the  law  of  evidence  to  prove  affirmatively  that  it 
was  had  with  consent  of  parents.  The  doctrine  of  pre- 
sumption is  decidedly  in  favour  of  the  defendant,  because 
the  law  in  this  case  cannot  presume  the  first  marriage  to 
have  been  legal,  without  also  presuming  the  commission  of 
the  crime  of  bigamy.  Now  it  is  clearly  settled  by  the 
cases  of  Rex  v.  James  {a),  Rex  v.  Morton  (i),  and  Rex  v. 
Sutler (c)f  that  such  a  presumption  cannot  be  raised,  and 
that  in  an  indictment  for  bigamy,  the  burthen  of  proving  a 
legal  marriage,  conformably  to  the  provisions  of  the  statute, 
lies  upon  the  prosecutor.  So  in  Rex  v.  Twi/ning{d\  upon 
a  question  of  settlement,  where  a  woman,  twelve  months 
after  her  first  husband  was  last  heard  of,  married  a  second 


(a)  ll.&R.  C.  C.  17. 

(6)  K.  &  R.  C.  C.  19,  note. 

(c)  R.  &  R.  C.  C.  61.  In  this 
latter  case  it  is,  however,  to  be 
observed,  that  one  of  the  grounds 
of  the  decision  of  the  Judges  is 
reported  to  have  been,  "  that  there 
were  no  circumstances  from  which 
consent  could  be  presumed;'*  and 


the  Reporters  have  added,iD  a  note, 
that  ^'  it  seems  that  any  subsequent 
countenance  from  parents  or  guar- 
dians, or  other  circumstances  of  a 
similar  kind,  might  afford  ground 
for  presuming  the  necessary  con- 
sent." 

(^0  2*B.  &  A.  336. 
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1828.  husband^  and  had  children  by  him,  it  was  held,  on  appeal,  that 
the  sessions  did  right  in  presuming  prima  facte  that  the  first 
husband  was  dead  at  the  time  of  the  second  marriage;  and 
that  it  was  incumbent  on  the  party  objecting  to  the  second 
marriage,  to  give  some  proof  that  the  first  husband  was  then 
alive:  and  that  decision  proceeded  upon  the  very  principle 
relied  on  by  the  other  side,  namely,  that  the  law  always 
presumes  against  the  commission  of  crime. 

Bayley,  J.,  (after  consulting  with  the  other  Judges),— 
We  think  that  we  should  be  working  great  injustice  if  we 
were  to  grant  a  new  trial  in  this  case,  because  we  should  be 
giving  encouragement  to  parties  to  go  to  trial  without  duly 
preparing  themselves  with  evidence  even  on  points  which 
they  knew  beforehand  would  be  made  matters  of  dispute. 
It  cannot  be  permitted  that  either  party  shall  produce  just 
so  much  evidence  as  he  thinks  proper,  and  then  stop  short, 
and  ultimately  obtain  a  new  trial,  on  the  ground  that  he  did 
not  on  the  first  trial  give  all  the  evidence  which  he  then 
might  and  has  since  found  he  ought  to  have  given.     In 
this  case  the  defendant  had  a  perfect  knowledge  of  all  the 
facts  of  the  case;  he  was  fully  apprised,  by  the  notice  served 
upon  him,  of  the  nature  of  the  question  which  he  would 
have  to  discuss;  and  it  was  his  bounden  duty  to  have  pro- 
cured every  description  of  evidence  that  was  calculated  to 
negative  the  fact  of  the  first  marriage  having  been  solemnized 
with  the  consent  of  parents.     He  did  furnish  himself  with 
evidence  upon  that  point  to  a  certain  extent,  but  to  a  cer- 
tain extent  only.     He  must  have  known,  that  in  order  to 
obtain  the  marriage  licence,  an  affidavit  would  be  necessary; 
and  he  ought  to  have  obtained  a  sight  of  that  affidavit,  lind 
have  ascertained   whether  its  contents   would  assist  him. 
That  ought  to  have  been  done  before  the  trial ;  and  the 
subsequent  production  of  the  affidavit  ought  not  to  hold 
out  to  the  Court  any  inducement  to  grant  a  new  trial.     In- 
deed, it  is  one  of  the  duties  of  the  Court  to  guard  them- 
selves strictly  against  falling  into  the  practice,  or  entertain- 
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ing  the  principle^  of  granting  new  trials,  merely  for  the  pur-  1.828. 
pose  of  letting  in  evidence  which  might  and  ought  to  have 
been  produced  at  the  former  trial.  We  do  not  say  that  the 
questions  now  submitted  to  the  Court  are  not  material  and 
worthy  of  consideration ;  we  only  say  that  they  do  not  fur- 
nish grounds  for  granting  a  new  trial ;  and,  in  order  to  pre- 
vent a  change  of  possession,  and  the  hardship  which  would 
follow  therefrom  to  the  defendant,  we  shall  impose  certain 
terms  upon  the  lessor  of  the  plaintiff.  This  rule  for  a  new 
trial  will  be  discharged ;  the  plaintiff  to  be  at  liberty  to 
sue  out  a  writ  oi  Jieri  facias  for  the  costs,  but  to  be  re- 
strained from  suing  out  a  writ  of  possession  until  the  first 
day  of  next  Michaelmas  term,  in  order  to  give  the  defendant 
in  the  mean  time  opportunity  to  bring  an  ejectment;  and, 
in  that  action,  the  judgment  in  the  present  action  not  to  be 
given  in  evidence. 

Rule  discharged  accordingly. 


The  King  «.  The  Inhabitants  of  Rolvenden. 

On  appeal  to  the  court  of  quarter  sessions  for  the  county  A  pauper 
of  Kent,  against  an  order  of  two  justices,  for  the  removal  ^iJ^r^r^o"* 

of  John  Field,  from  the  parish  of  Lynsted  to  the  parish  of  serve  him  as 

osucr  at 
Rolvenden,  both  in  the  said  county;  the  order  was  con-  $«. aweekin 

firmed,  subject  to  the  opinion  of  this  Court  upon  the  fol-  the  summer, 
lowing  case  : —  week  in  the 

In  the  month  of  June,   1820,  the  pauper  agreed   with  ^^t  jhig^^jfa 
William  Masters^  an  innkeeper,  living  in  the  parish  of  Rol-  weekly  hiring 
venden,  to  serve  him  as   an  ostler.     The  pauper  and  his  ayear's  service 

master  bargained  by  the  week,  at  25.  per  week  in  the  sum-  under  it  con- 
.        ^  .  ,    .      ,         .  rr^y  i  furred  no  set* 

mer,  and  \s.ba,  per  week  in  the  winter.    Ihc  pauper  entered  dement. 

into  the   service  on  the  22d  of  June,  1820.     He  received 
^.  per  week  till  the  following  Michaelmas;  from  Michael- 
mas to  Lady-day,  1821,  Is.  Qd.  per  week;  and  from  Lady- 
VOL.  I.  Y  y 


The  King 

V. 
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1828.  day  to  Michaelmas^  ^s,  per  week.  On  the  evening  of  the 
2dd  of  February,  1823,  the  pauper  left  his  master's  service, 
in  consequence  of  a  disagreement  that  took  place  between 
RoLVENDEN.  jijg  master  and  him  on  the  morning  of  that  day.  The  ques- 
tion for  the  opinion  of  the  Court  is,  whether  by  the  above 
contract  and  the  service  under  it,  the  pauper  gained  a  set* 
tlement  in  the  parish  of  Rolvenden. 

X).  Pollock,  in  support  of  the  order  of  sessions.  Unless 
this  case  can  be  distinguished  from  that  of  Rex  v«  War- 
minster (a),  it  must  be  admitted  that  there  was  no  yearij 
hiring  here,  and  therefore  that  the  order  of  sessions  was 
wrong;  because  it  was  there  decided,  that  a  hiring  for  an 
indefinite  period,  at  6s.  a  week  for  the  winter,  and  9f.  a 
week  for  the  summer,  was  not  a  yearly  hiring,  and  that  a 
year's  service  under  it  would  not  confer  a  settlement*  But 
it  is  submitted  that  the  two  cases  are  distinguishable.  In 
Rex  V.  Warminster,  the  pauper  asked  20/.  a-year  wages, 
which  the  master  refused  to  give,  and  they  afterwards  agreed 
for  weekly  wages ;  so  that  there  was  an  express  proposal 
for  a  yearly  hiring  on  the  one  side,  and  an  express  repudia- 
tion of  it  on  tlie  other.  But  in  the  present  case  nothing 
occurred  to  rebut  the  presumption  that  the  hiring  was 
intended  to  be  for  a  year;  and  the  agreement  for  a  different 
rate  of  wages  at  different  seasons  of  the  year,  leads  strongly 
to  the  inference  that  both  parties  contemplated  a  continu- 
ance of  the  service  for  a  year.  If  so,  no  time  being  men- 
tioned, the  hiring  was  a  general  one,  a  year  s  service  under 
which  converts  it  by  operation  of  law  into  a  yearly  hiring, 
and  confers  a  settlement. 

Law,  contr^,  was  stopped  by  the  Court. 

Bayley,  J. — I  cannot  distinguish  this  case  from  that  of 
Rex  V.  Warminster.  The  argument  last  advanced  to-day 
was  relied  upon  there,  but  was  not  acted  upon  by  the  Court, 

(fl)  9  D.  &  R.  70;  6  B.  &  C.  77 ;  4  D.  &  R.  M.  C.  197. 
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There  is  no  weight  in  that  argument.    The  hiring  here  is         1838. 

for  an  indeBnite  period,  at  weekly  wages,  which  is  a  weekly     rrT^X^ 
,  .  .  The  Kino- 

hiring.     The  mere  arrangement  that  the  wages  shall  be  at  v. 

one  rate  in  the  summer,  and  at  another  in  the  winter,  does    Kolvemden. 

not  shew  that  the  parties  contemplated  a  service  to  endure 

through  the  summer  and  the  winter,  and,  therefore,  that 

thej  intended  a  hiring  for  a  year;  but  shews,  only,  that 

they  intended  that  if  the  servant,  being  hired  at  weekly 

wages,  should  remain  till  the  summer,  he  should  then  have 

so  much  per  week,  and  if  he  should  remain  till  the  winter, 

he  should  then  have  so  much  per  week.    The  true  meaning 

of  such  an  arrangement  is  merely  this:  that  the  servant's 

wages,  as  a  weekly  servant,  are  to  be  regulated  by  the 

season.     Looking  at  the  terms  of  this  contract  altogether, 

they  seem  to  me,  clearly,  to  constitute  only  a  weekly  hiring, 

no  service  under  which  could  confer  a  settlement.     The 

order  of  sessions,  therefore,  must  be  quashed. 

The  other  Judges  concurring. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Kibworth 

Harcourt. 

On  appeal  made  to  the  court  of  quarter  sessions  for  the  settlement  by 
county  of  Leicester,  against  an  order  of  two  justices,  for  the  renting  a  tene- 
removal  of  James  Asker,  Elizabeth  his  wife,  and  their  five  Geo.  4,  c.  57, 
children,  from  the  parish  or  township  of  Kibworth  Beau-  jJ^g^^'O^n^ 
champ,  to  the  parish  or  township  of  Kibworth  Harcourt,  fide  only  as 

Dfitwfif^n  the 

both  in  the  said  county;  the  order  was  confirmed,  subject  landlord  and 

to  the  opinion  of  this  Court  upon  the  following  case : —       tenant;  and 
Ai-  ^        '    />    r    '        r  1  -1  -the  whole  rent 

After  proof,  pnma  jacte,  of  a  settlement  in  the  appel-  need  not  be 

lants'  township,  it  appeared,  that  about  Lady-day,  1825,  P^j^^^^Jjf^^ 

the  tenement,  it  is  enough  if  it  be  actually  paid. 

Y  Y  2 


The  KrsG 

V. 
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1898.         the  pauper  took  of  one  Thomas  Bradshaw  a  bouse  and 

garden,  situate  in  the  township  of  Kibworth  Beauchampi 

at  the  rent  of  10/.  for  a  year,  to  commence  at  the  ensuing 

KrBwoRTH     Michaelmas.     The  house  and  irai'den  were  then  in  the  oc- 
Harcourt.  ^  °  . 

cupation  of  one  Cooper,  whose  term  in  them  expired  at 
Michaelmas ;  but  Bradshaw  said  he  should  expect  Cooper 
to  stand  as  tenant  till  Michaelmas,  and  should  expect  the 
rent  when  one  Matthew  Waterfield,  who  was  tenant  of 
other  premises  to  Bradshaw,  paid  his;  and  it  should  all  be 
put  in  one  receipt.  The  pauper  was  let  into  possession 
immediately  by  Cooper,  and  paid  rent  up  to  Michaelmas  to 
Cooper:  after  which  time  he  continued  to  occupy  the  pre- 
mises, and  paid  rent,  as  after- mentioned,  up  to  Michaelmas, 
1826.  Early  in  the  pauper's  tenancy,  Matthew  Waterfield, 
then  being  churchwarden  of  the  township  of  Kibn^orth 
Beauchamp,  called  upon  the  pauper,  and  represented  to 
him  that  Bradshaw  had  let  the  pauper's  premises,  together 
with  other  premises,  to  him,  Waterfield;  and  that  the  pau- 
per was  thenceforth  to  pay  the  rent  quarterly  to  him.  At 
the  same  time,  Waterfield  told  the  pauper  that  he  should 
make  a  reduction  in  his  rent  of  85.  a  year,  to  which  reduc* 
tion  the  pauper  assented,  and  a  rent  of  9/*  1^5.  was  accord- 
ingly paid  by  the  pauper  to  Waterfield,  in  the  course  of  that 
year,  by  four  quarterly  payments ;  namely,  the  first  two 
payments  to  Matthew  Waterfield,  and  the  last  two,  after 
the  death  of  Matthew,  to  John  Waterfield,  his  brother  and 
successor  in  the  premises.  At  the  end  of  the  year,  a  sum 
of  55/.  was  carried  by  John  Waterfield  to  Bradshaw,  the 
landlord,  which  sum  included  10/.  for  the  pauper's  rent  of 
the  house  and  garden,  for  the  year  just  completed,  and  the 
residue  was  composed  of  rent  for  the  other  premises  occu- 
pied by  Waterjield.  Bradshaw  returned  5/.  to  Waterfield, 
and  gave  him  one  receipt  for  the  whole  rent.  It  further 
appeared,  that  John  Waterfield  was  reimbursed  out  of  the 
parish  funds  the  sum  of  85.,  paid  by  him  to  the  landlord, 
over  and  above  the  9/*  l^^*  The  court  of  qufirter  sessions 
found  that  there  was  fraud  in  this  case,  on  the  part  of  the 
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township  of  Kibworth  Beauchamp,  but  that  neither  the 
laudlord,  nor  the  pauper,  was  a  party  to  the  fraud. 

Reader  and  Homfrey,  in  support  of  the  order  of  sessions. 
The  sessions  were  right.  The  pauper  did  not  acquire  a 
settlement  by  renting  a  tenement  in  Kibworth  Beauchamp, 
either  under  the  59  Geo.  3,  c.  57,  which  was  in  force  when 
the  contract  was  made,  or  under  the  6  Geo*  4,  c.  50,  which 
was  in  force  when  the  rent  was  paid.  The  former  act  re- 
quires that  the  rent  of  10/.  for  the  tenement  shall  be  actu- 
ally paid,  for  one  whole  year,  by  the  person  hiring  the  same; 
whereas  here  the  pauper,  who  was  the  person  hiring  the 
tenement,  himself  paid  only  9/*  l^<i  the  residue,  Ss.,  being 
paid  by  Waterfield,  the  churchwarden.  The  latter  act  does 
not  require  that  the  whole  rent  shall  be  paid  by  the  person 
hiring  the  tenement,  but  it  does  require  tl^t  the  tenement 
shall  be  bonajide  rented  bj/  such  person,  at  and  for  the  sum 
oflOLayear.  Now  that  requisition  has  not  been  complied 
with  here,  because  the  sessions  have  found  that  there  was 
fraud  in  the  case;  and  though  they  have  also  found  that 
neither  the  landlord  nor  the  pauper  was  a  party  to  the  fraud, 
still  the  tenement  cannot  be  said  to  have  been  bond  fide 
rented,  because  fraud,  wherever  it  arises,  vitiates  flie  whole 
contract. 
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isea. 


The  King 

Kibworth 
Uarcourt. 


Marryat,  Dtvarris,  and  Hildyard,  contrs^,  were  stopped 
by  the  Court. 


Baylby,  J. — I  am  of  opinion  that  the  pauper  did  ac- 
quire a  settlement  by  renting  a  tenement  in  the  township 
of  Kibworth  Beauchamp,  under  the  6  Geo.  4,  c.  57.  The 
renting,  upon  which  the  question  in  this  case  depends,  did 
pot  commence  till  Michaelmas,  1825^  after  that  act  came 
into  operation ; .  therefore,  the  former  act  of  59  Geo.  3, 
c.  50,  does  not  appear  to  me  to  bear  upon  the  case.  The 
new  act  does  not  require  that  the  whole  rent  shall  be  paid 
by  the  person  hiring  the  tenement,  but  only  that  it  shall  be 
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*^  actually  paid/'    Here  the  whoie  rent  of  10/.  was  actuailj 

The^iNG  ^^^^ '  ^"^  though  a  part  of  it  was  paid,  not  by  the  pauper, 
iE>.  but  by  a  third  person,  still,  the  whole  having  been  paid,  I 

Harcourt«  ^hink  the  requisites  of  the  statute  have  been  satisfied  in  that 
respect.  With  respect  to  the  question  of  fraud,  the  case 
finds  that  neither  the  landlord  nor  the  pauper  was  a  party 
to  the  fraud;  and  though  the  act  requires  that  the  tenement 
shall  be  ^'  bon&  fide  rented,'^  I  think  that  expression  can 
only  be  construed  to  mean  that  the  renting  shall  be  hmA 
fide  as  between  the  landlord  and  tenant.  Here  the  renting 
was  bona  fide  as  between  the  landlord  and  tenant.  It 
seems  to  me,  therefore,  that  all  the  requisites  of  the  6  Geo. 4, 
c.  57,  have  been  complied  with  in  this  case,  that  a  settle- 
ment has  been  gained  under  that  act,  and,  consequentlj, 
that  the  order  of  sessions  must  be  quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed  (a), 

(a)  See  Res  v.  CarthdUwij  9  D.&R.  1S2;  6  B.&  C.  93;  4  D.&R. 
AI.  C.  249. 


Doe  on  the  Demise  of  Henniker,  Esq.  t?.  Watt. 

In  an  agree-  JilECTMENT  for  lands  at  Moorlinch,  in  the  countj  of 
aTa  lease""  U  Somerset.     At  the  trial  before  Burrough,  J.,   at  the  last 

is  stipulated  Bridgwater  assizes  (6),  the  following  paper,  stamped  with 
and  condition-       ,  ....  •        i         ,    -     .«. 

ed  that  the  les-  ^  lease  Stamp,  was  given  m  evidence  by  the  plaintiff: — 

see  shall  not  «  Memorandum  of  agreement  made  with  George  Watt  (de- 
Held,  that        fendant),  bailiff  of  the  manor  of  Chalcott  otherwise  Catcott, 

Seatercon-  ^"  ^^^  ^^""^^^  ^^  Somerset.  The  said  George  Watt,  in  coo- 
dition ;  upon  a  sideration  of  the  rent  and  conditions  hereinafter  mentioned, 
which  the  les-  **  ^^  have,  hold,  and  occupy,  as  on  lease,  every  part  and 
sor  may  main-  parcel  of  all  that  piece  or  tract  of  turbary  land,  commonly 

tain  ejectment, 

without  an  ex-      ^^^  Counsel  for  the  plaintiff,  Wilde,  Serjt.,  and  Moodtf;  for  the  dc- 

re-entry.  fendant,  Jeremy. 


HILARY  TERM,  VIII  AND  IX  GEO.  IV.  695 

called  '  The  five  hundred  acres/  situate  in  the  said  manor,         1828. 
which  may  now  be  ia  hand  and  disengaged  or  unlet,  for  the 
term  of  21  years,  from  Lady-day,  1825,  at  the  yearly  rent 
of  58.  an  acre,  payable  quarterly,  and  free  and  clear  of  all 
charges,  rates,  and  outgoings  whatsoever ;  and  is  likewise 
to  have,  at  the  like  rent  of  5^.  an  acre,  all  and  every  parcel 
of  the  said  five  hundred  acres  which  may  fall  in  hand  and 
become  unlet  between  this  time  and  the  expiration  of  the 
said  term  of  21  years.     Provided  always,  that  the  entire  or 
total  quantity  of  land  in  the  said  five  hundred  acres,  so 
occupied  by  the  said  George  Wattt  by  virtue  of  this  agree- 
ment, shall  never  exceed  100  acres  in  the  whole,  and  that 
the  term  or  lease  of  all  and  every  parcel  occupied  or  pos- 
sessed under  this  agreement  shall  cease  or  determine  in  21 
years  from  Lady-day  aforesaid.     And  it  is  stipulated  that 
no  house  or  cottage,  stable  or  other  substantial  building, 
nor  any  parcel  on  which  such  building  now  stands  or  may 
hereafter  be  erected,  shall  be  included  in  or  leased,  by 
virtue  of  this  agreement.     And  it  is  further  stipulated  and 
agreed  that  the  said  George  Watt  shall  take  and  occupy,  at 
the  rent  aforesaid,  every  parcel  of  land  in  the  said  five 
hundred  acres,    as  the  same  may  fall  in  hand,   without 
choice,    exception,    or  refusal,    until   the   total    quantity 
amounts  to   100  acres,  as  before  mentioned.     And  also 
that  the  said  George  Watt  shall,  on  possession,  proceed  to 
cultivate  and  improve  every  parcel,  as  the  same  comes  to 
his  occupation,  whether  it  be  late  or  early  in  the  said  term 
of  21  years,  in  like  manner  or  method  as  he  means  towards 
the  parcels  of  which  he  has  immediate  possession.     And 
lastly,  it  is  stipulated  and  conditioned,  that  the  said  George 

Watt  shall  not  assign,  transfer,  underlet,  or  part  with  any 
part  or  parcel  of  the  said  lands  or  premises,  otherwise  than 

to  his  wife,  child  or  children.     Dated  this  24th  October, 

1825. 

(Signed)  Geo.  Watt." 

Some  of  the  land  had  fallen  into  hand,  subsequently  to 

which  the  plaintiff  proved  an  underletting  by  the  defendant. 
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Doe 

V. 

Watt. 
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On  the  part  of  the  defendant  it  was  insisted  that  the  clause 
in  the  memorandum,  prohibiting  an  under-lease,  did  not 
amount  to  a  condition.  The  learned  Judge  being  of  a  dif- 
ferent opinion,  the  defendant  put  in  a  letter  of  the  lessor  of 
the  plaintiff,  in  which  he  says,  '*  How  much  land  have  you 
in  hand  ?  let  me  know  what  you  can  let  it  for,  then  I  shall 
know  what  it  is  worth."  The  defendant's  mother  stated, 
that  she  went  with  her  son  to  the  lessor  of  the  plaintiff, 
who  asked  defendant  what  he  would  take  for  his  land. 
Defendant  mentioned  a  price;  upon  which  the  lessor  of 
the  plaintiff  said,  '*  then  let  it,  and  I  shall  know  what  it 
will  produce  next  year.*'  The  learned  Judge  thought  that 
the  supposed  waver  did  not  apply  to  the  land  in  question, 
inasmuch  as  defendant,  under  the  agreement,  was  not  to 
have  the  whole  turbary,  but  100  acres  out  of  500;  and  he 
directed  a  verdict  for  the  plaintiff,  giving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.  A  rale  having  been 
obtained  for  a  nonsuit  or  a  new  trial. 


Moody  now  shewed  cause.  By  the  instrument  of  24 
October,  18*25,  a  forfeiture  was  created  without  an  express 
clause  of  re-entry.  The  words  "  condition,^  or  "  con- 
ditioned," require  no  additional  term.  This  is  clear  from 
Littleton,  sections  328(/i),  329(6),  and  330(c).   [Holroyd,  J. 


(a)  Item,  there  are  divers  words 
(amongst  others)  which,  by  virtue 
of  themselves,  make  estates  upon 
condition  :  one  is  the  word  tub 
conditioner  as  if  A.  enfeoff  B.  of 
certain  land,  habendum  et  tenen- 
dum eidem  B,  et  haeredibus  suit 
sub  conditione  quod  idem  B.  et 
haeredes  sui  solvant,  seu  solvi  faci- 
ant  prsfato  A.  et  haeredibus  suis 
annuatim  tnlem  redditum,  &c.  In 
this  case,  without  any  more  say- 
ing, the  feoffee  has  an  estate  upon 
condition. 

(6)  Also  if  the  words  were  such, 
'*  Proviso  semper  quod  praedictus 


B.  sol  vat  seu  solvi  faciat  prsfatoj. 
talem  redditum,  ^c.;**  or  these, 
**  Ita  quod  prsedictus  B.  solvatsea 
solvi  faciat  prxfato  A,  talem  red- 
ditum, &c.*'  In  these  cases,  with- 
out more  saying,  the  feofiee  has 
but  an  estate  upon  condition;  so 
that  if  he  do  not  perform  the  cx>a- 
dition,  the  feoflfor  and  his  heirs 
may  enter,  &<:. 

(c)  Item,  there  are  other  words 
in  a  deed  which  cause  the  tene- 
ments to  be  conditional.  As  if 
upon  such  feof&nent  a  rent  be  re- 
served to  the  feoffor,  &c.;  and 
afterwards  it  is  stated  in  the  deed, 
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The  latter  part  of  section  329  is  material.]  So  Sheppard  18^8. 
says  (a),  "  Proviso,  ita  quod,  and  sub  conditione,  of  their 
own  nature  make  the  estate  conditional."  If  this  had  been 
a  conveyance  of  a  freehold  interest,  it  would  have  been 
impossible  to  contend  that  the  estate  was  not  conditional. 
It  will,  perhaps,  be  said,  that  the  same  rule  does  not  apply 
to  a  lease  for  years.  But  that  which  would  work  a  for- 
feiture of  a  freehold,  would,  i  fortiori,  destroy  an  estate 
for  years.  This  is  expressly  laid  down  in  Co.  Litt  204,  a  {b). 
Nor  can  it  make  any  difference  whether  the  instrument 
creating  the  estate  for  years  is  under  seal  or  not,  for  a  con- 
dition may  be  by  parol.  Littleton  says,  s.  365,  *'  But  of 
chattels  real,  as  of  a  lease  for  years,  8cc.,  a  man  may  plead 
that  such  leases  or  grants  were  made  upon  condition,  with- 
out shewing  any  writing  of  the  condition."  [^Holroyd,  J 
In  old  authors  '*  writing"  means  a  deed.]  Several  instances 
of  conditions  in  instruments  not  under  seal  are  mentioned 
inViner(c).  So  in  Plowd.  142  (rf).  [Uttledak,  J.  Lit- 
tleton, s.  331,  is  most  material  as  to  the  necessity  for  a 
clause  of  re-entry.  Holroyd,  J.  Where  there  are  words 
of  condition,  and  not  of  limitation,  the  right  of  re-entry 
would  follow  of  course ;  but  if  these  are  words  of  limitation 
they  would  not  operate  without  an  express  power  of  re- 
entry. This  is  -the  clause  in  Litt.  s.  SQQ,  which  appeared 
to  me  to  be  material.  Littledale,  J.  "  Upon  condition/' 
is  different  from  "  it  is  conditioned"  (e).  If  it  had  been 
**  upon  condition,"  there  could  have  been  no  doubt.]     "  Ad 

^  quod  si  contingat  redditum  prae-  jcares,  in  which  there  is  a  clause, 

dictum  a  retro  fore  in   parte  vel  (and  the  said  lessee  shall  continu- 

in    toto,    quod  tunc  bene  liccbit  ally  dwell  upon  the  capitall  mes- 

for  the  fenifor  and   his   heirs  to  suage  of  the   said   manor,    upon 

enter,  &c.''    This  is  a  deed  upon  paine   of  forfeiture  of   the    said 

condition.  terme,)  these  words  amount  to  a 

(fl)  Touchstone,  100.  condition." 

{b)  "  But  for  the  avoyding  of  a  (c)  5  Vin.  Abr.  67,   Condition, 

lease  for  yeares  such  precise  words  O. 

of  condition  are  not  so  strictly  re-  {d)  Argument  of  Catline,  Serjt., 

quired  as  in  case  of  freehold  and  in  Browning  v.  Beston. 

inheritance.      For  if   a  man   by  (c)  "  To  condition,"  is   deBned 

deed  make  a  lease  of  a  manor  for  by  Johnson,  **  to  make  terms,  to 
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emdiendum*'  makes  a  condition  {a).  "  Conditioned"  most 
mean  subject  to  a  condition,  particularly  where  they  refer 
to  a  condition  in  the  beginning.  Any  words  by  which 
the  intention  of  the  parties  appears  are  sufficient,  Butler 
V.  Wegge  (b).  Here  it  is  shewn  to  be,  that  defendant 
should  have  a  lease  subject  to  a  condition.  \^Bayley,J» 
By  "  stipulate"  and  "  agree/'  they  seem  to  mean  the  same 
thing.  Must  not  *'  conditioned  and  agreed"  be  under- 
stood to  be  used  in  the  sense  of ''  agreed  ?"  (c)] 


Jeremt/,  contrd.  Every  condition  ought  to  be  created 
by  the  words  of  the  grantor.  Lord  CromweWs  case  (J)* 
Here  is  only  one  party.  But  supposing  the  words  to  be 
the  words  of  both,  they  are  not  sufficient  to  create  a  con- 
dition. Lord  Coke  (e)  puts  four  clauses,  and  says,  that 
*'quod  si  contingaf*  requires  further  words  of  re-^ntry. 
Even  *'  sub  conditioned^  is  not  always  sufficient.  A  condi- 
tion should  be  for  the  benefit  of  the  party  stipulating.  It 
must  operate  to  destroy  the  whole  estate,  or  it  cannot 
operate  at  all.  Corbet* s  csise(f),  Cotoper  v.  Andrews (g). 
Conditions  cannot  take  effect  by  piecemeal  or  pedetentim. 
A  condition  cannot  be  created  but  by  deed.  5  Vin.  Abr.  69. 


stipulate;**  and  cites  from  Ka- 
leigKt  History — *•  It  was  condi- 
tioned between  Saturn  and  Titan, 
that  Saturn  should  put  to  death 
all  his  male  children/*  "  It  is 
stipulated  and  conditioned,*'  must 
be  considered  either  as  the  words 
of  the  lessor  or  of  both  parties. 
If  we  read,  ''  it  is  stipulated 
and  conditioned  by  the  lessor,** 
the  expression  seems  to  be  equi- 
valent to  '*  the  lessor  stipulates 
and  makes  it  a  term  of  the  con- 
tract, that,  &c.  ;**  if  the  words 
arc  taken  as  the  language  of  both 
parties,  then  the  clause  will  read, 
<'  it  is  stipulated  and  conditioned 
by  the  lessor  and  lessee,  that,  &c.** 
in  which  case  both  the  words  *'  sti- 


pulate" and  "  condition**  would 
have  been  used  in  a  lax  and  impro- 
per sense,  and  as  equivalent  to  the 
term  "  agree.**  In  this  sense,  in- 
deed, the  word  "  stipulate**  is  often 
used;  though  in  strictness  it  relates 
to  the  act  of  the  promisee  in  ex- 
acting and  accepting  the  promise, 
promittenti  assentire, 

(a)  Plowd.  142,  arg.  And  see 
Brookham's  case  iu  the  Exchequer, 
Littleton*s  Rep.  120,  136. 

(6)  1  Sauod.  65. 

(c)  Vide  ante,  697  {e). 

{d)  2  Co.  Rep.  69,  6. 

(c)  Co.  Litt.  203. 

(/)  1  Co.  Rep.  86,  6. 

(g)  Hob.  43,  arg. 
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In  Machel  and  Dunton*s  case  {a),  where  a  lessor  devised  i828. 
lands  to  his  lessee  for  a  further  term,  yielding  such  rents 
and  performing  such  covenants  as  the  lessee  held  under  by 
the  former  lease,  the  Court  said  that  this  could  not  make 
a  condition,  for  a  condition  is  a  thing  odious  in  law,  which 
shall  not  be  created  without  sufficient  words.  If  this  had 
been  a  lease,  it  would  have  been  open  to  the  plaintiff  to 
have  raised  the  point,  but  here  the  defendant  is  to  take  on 
lease.  [Bay  fey,  J.  It  is  not  "to  have  a  lease  of/'  but 
"  to  take  on  lease."]  Supposing  a  condition  to  have  been 
broken,  the  lessor  of  the  plaintiff  has  waved  the  breach. 
[Baj/ley,  J.  It  is  rather  a  licence  than  a  waver.] 

Cur,  adv.  vult, 

Bayley,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  ejectment  brought  upon  the  ground  of  a 
breach  of  a  condition.  Two  questions  arose;  first,  whe- 
ther the  agreement  between  the  parties  contained  a  con- 
dition or  not,  or  whether  there  was  any  condition;  and, 
secondly,  whether  the  plaintiff  had  not  destroyed  all  right 
in  himself  to  insist  upon  and  to  say  that  there  had  been  a 
breach  of  the  condition,  because  nothing  had  been  done 
except  under  his  sanction  and  with  his  concurrence.  Upon 
the  argument,  the  Court  felt  very  strongly  that  the  latter 
question  ought  to  have  been  presented  to  the  consider- 
ation of  the  jury;  and  therefore,  if  there  was  a  condition 
in  the  case,  there  ought  to  be  a  new  trial ;  but  if  the  agree- 
ment did  not  raise  a  condition,  then,  liberty  having  been 
reserved  at  the  time  of  the  trial  to  enter  a  nonsuit,  a  non- 
suit ought  to  be  entered  (6).  The  question,  therefore,  is, 
whether  there  was  a  condition  or  not.  The  parties  stood 
in  the  relation  of  landlord  and  tenant;  and  there  was  a 
memorandum,  of  agreement  made  between  George  Watt, 
the  defendant,  and  the  lessor  of  the  plaintiff,  by  which  the 
defendant,   in   consideration   of  the   rent   and   conditions 

(o)  2  Leon.  S3.  (h)  Vide  ante,  246. 
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18S8.  thereinafter  mentioned^  was  to  have  part  and  parcel  of  the 
tract  of  turbary  land«  called  ^  the  five  hundred  acres."  He 
was  to  take  it,  as  it  came  in  hand  and  disengaged,  for  the 
term  of  21  years  from  Lady-day,  1825,  at  the  yearly  rent 
of  five  shillings  per  acre,  payable  quarterly,  clear  of  all 
charges  and  outgoings  whatsoever,  and  to  pay  the  like  rent 
of  five  shillings  for  all  and  every  parcel  of  *'  the  five  hun- 
dred acres"  which  might  fall  into  hand  or  come  into  pos- 
session before  the  expiration  of  the  said  term  of  2  i  years, 
with  a  proviso,  that  what  he  should  have,  should  never 
exceed  one  hundred  acres  in  the  whole.  Then  there  was 
a  stipulation  that  no  house  or  cottage,  stable  or  other 
building,  should  be  erected  on  any  part  of  the  said  pre- 
mises. It  was  further  stipulated  and  agreed,  that  Watt 
should  take  and  occupy,  at  the  rent  aforesaid,  every  parcel 
of  the  land  in  the  said  five  hundred  acres,  as  they  might 
fall  into  hand,  without  choice  or  refusal,  until  the  total 
amounted  to  100  acres  aforesaid;  and  also  that  Watt 
jshould  proceed  to  cultivate,  and  so  forth.  Then  you  come 
to  the  clause  on  which  the  question  arises,  whether  it  cre- 
ated a  condition  or  not.  And  lastly,  it  is  stipulated  and 
conditioned,  that  the  said  George  Watt  shall  not  assign, 
transfer,  or  underlet,  or  part  with  any  part  or  parcel  of  the 
lands  or  premises,  otherwise  than  to  his  wife,  child  or 
children.  This  was  a  document  not  under  seal,  and  it 
was  insisted  on  the  part  of  the  defendant  that  it  was  not 
an  instrument  calculated  to  raise  a  condition.  The  circum- 
stance of  its  not  being  under  seal  is  clearly  immaterial ; 
because,  when  a  party  is  the  owner  of  a  property,  and 
parts  with  that  property  by  any  instrument  whatever,  he 
may  impose  such  terms  and  conditions  as  he  thinks  proper; 
and  he  may  in  any  instrument  introduce  a  condition,  pro- 
vided that  proper  and  apt  words  for  that  purpose  are  used. 
The  common  words  of  a  condition  are,  '^  provided  always," 
'^  ila  quod,''  "  on  condition,"  and  so  on ;  but  there  is  no 
particular  form  of  words  calculated  to  raise  a  condition  (a). 

(a)  Ante,  698. 
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In  this  case  it  was  said  at  the  commencemeiit  of  it,  that 
it  was  in  consideration  of  the  covenants  and  conditions ;  and 
then  there  was,  perhaps,  a  looseness  of  expression  as  to  the 
terms  from  time  to  time  used.  In  one  part  it  was  "  stipu* 
lated/'  in  another  part  **  stipulated  and  agreed ;"  and  in 
the  part  in  question  it  was  "  stipulated  and  conditioned.'' 
There  is  no  doubt  but  that  in  the  part  in  question  the  words 
are  the  words  of  the  landlord.  A  stipulation  to  restrain  the 
party  from  assigning,  transferring,  and  underletting,  would 
naturally  be  a  stipulation  on  the  part  of  the  lessor.  The 
lessee  would  never  stipulate  for  the  purpose  of  imposing  a 
restriction  on  himself.  Therefore  the  stipulation  there 
must  be  considered  as  a  stipulation  in  the  words  of  the 
landlord.  Where  you  use  the  words  *'  condition,"  is  not 
the  word  '*  condition"  fairly  and  properly  a  word  of  con- 
dition ?  Is  not  the  common  and  ordinary  meaning  of  the 
word  condition,  ^'  upon  the  condition  following?"  When 
you  have  a  bond  with  a  condition,  how  do  you  construe  and 
describe  that  in  pleading  ?  You  invariably  say,  which  said 
bond  was  conditioned  so  and  so ;  if  that  would  be  the 
meaning  of  the  word  **  condition"  in  pleading,  it  is  for  you 
to  consider  it  as  being  the  meaning  of  it  when  you  have  the 
words  "  stipulated  and  conditioned."  It  was  said  the 
words,  ^*  stipulated  and  conditioned/'  the  two  words  being 
used  together  they  meant  one  and  the  same  thing,  and  that 
they  sounded  rather  in  covenant,  than  in  covenant  and 
condition.  There  are  several  authorities  which  lay  down 
the  position,  that  if  you  use  words  of  covenant  and  words 
of  condition  also,  both  shall  operate,  that  you  may  main- 
tain an  action  of  covenant  on  the  words  of  the  covenant, 
and  you  may  bring  an  action  upon  a  condition  on  the  words 
of  a  condition.  Therefore,  if  the  word  '*  stipulated"  im- 
plies and  raises  a  covenant,  the  word  **  condition"  would 
also  raise  a  condition.  There  are  two  or  three  cases  which 
I  can  refer  to  on  that  point,  and  I  take  it  to  be  quite  clear. 
In    Cro.  Elizabeth,  242,  (a),   the  lease  said,    *'  provided 

(a)  Simpson  v.  TUterell, 


DOK 

V. 


702  CASES  IN  THE  KING*S  BENCH* 

1828.  always,  and  it  is  further  covenanted,  that  the  lessee  shall 
not  assign  except  to  the  lessor."  The  lessee  assigned,  and 
on  a  question  in  an  ejectment,  if  this  were  condition  or 

Watt.       covenant,  aU  the  justices  held  it  to  be  a  condition:  for  it  is 
a  rule  when  there  is  a  proviso,  that  the  lessee  shall  do  or 
not  do  a  given  thing,  and  there  is  no  penalty,  it  is  a  con- 
dition, otherwise  it  is  void.     Another  case  is  Lord  Penh 
broke  and  Sir  Henry  Berkley  {a).    That  was  the  case  of 
a  grant  of  a  walk  in  a  forest,  and  it  was  provided  in  the 
grant,  that  the  party  should  not  fell  any  wood.     There  the 
question   was,  whether  this  was  a  condition  or   a  cove- 
nant, Gawdy  and  Clench  thought  it  was  a  covenant  only, 
but  Popham  and    Fenner    thought   it  was    a    condition. 
Those  Judges  held  it  to  be  a  condition,  and  they  would  not 
suffer  it  to  be  argued  because  it  had  been  disputed  among 
them  before  judgment,  and  judgment  was  given  by  their 
advice  that  it  was  a  condition.    In  Cro.  Elizabeth  486  (b), 
it  was  agreed  that  A .  should  let  to  B.  for  five  years  to 
Michaelmas  next ;  provided  always  that  B,  should  pay  the 
annuity  (during  the  term)  of  120/.  a-year  at  Michaelmas 
and  Lady-Day.     A.  brought  debt  for  the  arrears  of  the 
120/.,  and  whether  this  proviso  was  a  good  reservation  or 
a  condition  only,  was  the  question,  there  being  no  words  of 
agreement  to  pay,  nor  any  express  words  of  reservation. 
But  the  Judges  held  that  it  was  a  good  reservation,  and 
Popham  said  it  was  a  reservation,  and  a  condition  also,  as 
in  Sir  Henry  Berkley^ s  case,  where  the  words  made  it  a 
condition   and    covenant  also.      In   Coke  Littleion,  203, 
a  man  by  indenture  let  land,  "  provided  always,  and  it  was 
further  covenanted  and  agreed  that  the  lessee  should  not 
alien."     It  was  adjudged  this  was  a  condition,  but  also  a 
proviso  in  a  covenant  by  force  of  the  other  words.     We 
are  therefore  of  opinion  in  this  case,  that  this  is  a  con- 
dition.     Then    upon  the   question  whether  or    not  the 
plaintiff  was  in  a  condition  to  insist  on  the  breach  of  tliis 
condition,  there  was  the  evidence  of  the  defendant's  mo- 
Co)  Cro.  El.  384.  (b)  Harrington  v.  Wise, 


HILARY  TERM,  VIII  AlfD  IX  GEO.  IV.  703 

Iher  (a).  It  was  said  on  behalf  of  the  lessor  of  the  i82a 
plaintiff,  that  the  learned  Judge  was  of  opinion,  at  the 
time  of  the  trial,  it  did  not  refer  to  the  land  in  question, 
and  therefore  he  did  not  think  he  should  do  right  if  be 
left  it  to  the  jury ;  but  on  looking  to  the  whole  of  the 
report,  we  cannot  see  to  what  other  land  it  could  refer. 
He  asks  what  he  will  take  for  his  land,  and  he  had  no 
other  land  except  tliat  which  was  the  subject  of  this 
contract ;  and  when  he  mentioned  the  price,  he  said  ^*  No, 
let  it;  because  if  I  see  for  what  you  let  it,  as  you  are  only 
to  give  me  five  shillings  an  acre,  I  shall  be  able,  by  esti- 
mating the  difference  of  that  between  the  price  you  let  it 
and  the  five  shillings,  to  ascertain  if  what  I  can  give  you 
is  a  fair  and  reasonable  compensation  for  the  benefit  you 
have  in  the  estate."  We  are  of  opinion  in  this  case,  there- 
fore, that  there  ought  to  be  a  new  trial. 

Rule  absolute. 

(fl)  AntCy  696. 


Cornish  and  another  v.  Seakell. 
Assumpsit  for  use  and  occupation.      Plea,  non  as-  Pending  a  de- 

inisfi  bv  dfiGfl. 

sumpsit.     At  the  trial  at  the  last  assizes  for  the  county  of  f^^^  ^^  ^o  £. 

Devon  (6),  before  Liuledale,  J.,  the  facts  of  the  case  ap-  *  sequestra- 

tion  issues  out 
peared  to  be  these :  of  Chancery 

On  the  25th  of  June,  1816,  Allen  Searell,  the  father  of  ^*^?*'  ^•"- 

B,  signs  an 

{b)  Cooosel  for  the  plaintiff,  ilferfBe^A^,  Serjt^  and  Bayfy;  for  the  unstamped 
defendant,  Wiide,  Seijt.,  and  Manning.  P*^J^»  ^^ 

he  attorns  and  becomes  tenant  to  the  seauestrators,  to  hold  on  such  terms  as  may  be 
afterwards  agreed  on  : — Held,  first,  that  tne  sequestrators  could  not  maintain  use  and 
occupation  against  B.,  because  an  attornment  infers  a  continuance  of  a  subsisting 
tenancy,  which  here  was  by  deed :  secondly,  that  the  sequestrators  had  no  estate  to 
which  an  attornment  would  apply :  thirdly,  that  the  instrument,  if  it  had  any  opera- 
tion, would  operate  as  a  new  demise,  and  could  not  be  read  without  a  stamp.  A 
tenant  who  attorns  to  a  party  from  whom  he  did  not  receive  the  possession,  is  not 
estopped  frora  shewing  want  of  title  in  such  party. 
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the  defendant*  demised  the  premises  in  question  to  the 
defendant,  habendum  from  the  25th  of  March  then  last, 
for  the  term  of  21  years,  if  the  estate  and  interest  of  the 
said  Allen  Searell  therein  should  so  long  continue,  at  the 
rent  of  30/.,  payable  yearly.     On  the  8th  of  March,  1825, 
an  order  was  made  by  the  Court  of  Chancery,  in  a  cause 
in  which  Marshall,  Drake,  and  Browne,  were  plaintiffs, 
and  Allen  Searell  was  defendant,  directing  Allen  Searell  to 
pay  over  to  Bentall,  the  receiver  appointed  in  the  cause, 
certain  sums  of  money.     Upon  this  order  a  writ  of  execa- 
tion  issued,  tested  on  the  19th  of  March,   1825.     This 
writ  having  been  disregarded,  a  sequestration  issued ;  and 
the  sequestrators  having  applied  to  the  present  defendant, 
as  the  party  in  possession,  he  signed  the  following  instrument: 
''  dlst  January,  1826.     I  do  hereby  attorn  and  become 
the  tenant  of  a  certain  estate  and  premises  called  Goulds, 
and  also  of  certain  closes  of  land  and  orchard  and  premises, 
called  Cleave  and  Westaway,  situate  in  Staverton,  in  the 
county  of  Devon,  to  James  Cornish  and  Frederick  Angel, 
two  of  the  sequestrators  named  in  a  certain  writ  of  seques- 
tration issued  in  a  certain  cause  now  pending  in  the  Court 
of  Chancery,  between  Richard  Marshall,  George  Drake, 
and  ^lan  Browne,  plaintiffs,  and  Allen  Searell,  defendant; 
and  to  hold  the  same  for  such  time,  at  such  rent,  and  on 
such  conditions  as  may  subsequently  be  agreed  on  between 
nie  and  the  sequestrators  aforesaid. 

Witness,  (Signed)    John  SearelL 

(Signed)     Allen  Searell,  jun." 


The  annual  value  of  the  premises  was  estimated  by  sur- 
veyors at  75/.  or  80/.  Upon  this  evidence  it  was  objected 
that  the  instrument  of  the  31st  of  January^  1826,  did  not 
recognise  or  create  any  relation  of  landlord  and  tenant 
between  the  plaintiffs  and  defendant ;  that  if  that  relation 
was  created,  it  would  constitute  all  the  sequestrators  joint 
landlords,  who  should  therefore  all  have  joined  in  suing  as 
co-plaintiffs;  that  supposing  this  to  be  evidence  of  the 
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creation  of  a  tenancy^  it  would  require  a  stamp ;  that  sup-        1828. 
posing  it  to  operate  as  an  attornment,  it  Wast  an  attora- 
ment  to  a  subsbting  tenancy  by  deed.    The  learned  Judge      ^    t;. 
was  of  opinion  that  there  was  considerable  weight  in  these      Searell. 
objections,  but  thought  that  the  case  had  better  go  to  the 
jtiiy,  giving  the  defendant  leave  to  move  to  enter  a  nonsuit 
in  case  the  verdict  should  be  against  him.     His  lordship 
also  pointed  out  another  difficulty,  namely,  that  no  appli- 
cation had  been  made  to  the  defendant  to  agree  upon  the 
terms  of  the  future  holding,  agreeably  to  the  stipulation  in 
the  instrument  of  attornment.     The  jury  found  a  verdict 
for  the  plaintiffs,  damages  30/.,  as  for  one  year's  rent. 

In  last  Michaelmas  term,  Wilde,  Serjt.,  moved  accord* 
iflg  to  the  leave  reserved,  and  obtained  a  rule  nisi  for 
entering  a  nonsuit:  against  which, 

Merewether,  Serjt.,  and  Bayly,  now  shewed  cause.  It 
lay  upon  the  plaintiffs  to  shew  that  the  defendant  was 
actually  in  possession,  that  he  was  their  tenant,  and  the 
value  of  the  premises  during  the  defendant's  occupation. 
The  possession  was  not  disputed,  and  there  is  no  question 
depending  upon  the  value.  The  tenancy  is  proved  by  the 
defendant's  admission  in  the  attornment  that  he  held  under 
the  plaintiffs.  The  attornment  was  produced  only  for  the 
purpose  of  establishing  an  acknowledgment  of  tenancy. 
It  was  not  of  itself  an  agreement  to  hold,  or  if  it  was  an 
agreement,  that  agreement  was  collateral  to  the  purpose 
for  which  the  plaintiff  sought  to  use  the  instrument. 
[Batfletf,3. — Do  not  you  use  it  to  prove  a  surrender  of 
the  lease,  and  is  it  not  evidence  of  an  agreement  to  hold 
on  terms  hereafter  to  be  fixed  ?]  It  was  an  absolute  ac- 
knowledgment of  a  tenancy,  and  it  lay  upon  the  defendant 
to  apply  to  the  plaintiffs  to  define  the  terms.  An  un- 
stamped instrument  is  admissible  in  evidence  for  collateral 
purposes.  Grey  v.  ^mith  (a),  Rex  v.  Pendleton  (ft),  Weldon 

(a)  1  Campb.  388.  {h)  15  East,  449. 
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V.  Matthews  {a),  W&tkim  v.  Hewlett  {h).  So  in  Drant  f  • 
Browne  (e),  where  a  proposal  was  made  in  writing  to  kt 
land,  which  proposal  was  afterwards  aooepted  by  parol,  it 
was  held  that  the  proposal  was  receivable  in  evidence  with- 
out a  stamp ;  so  here,  the  attornment  was  merely  a  pre- 
posal  to  become  tenant.  It  was  evidence  to  prove  that  the 
defendant  became  tenant,  and  without  a  lease.  It  was  not 
nsed  to  shew  an  agreement,  or  as  a  memorandttm  of  aa 
agreement.  [Barley,  J. — ^There  is  a  material  distinction 
between  the  effect  of  an  attornment  and  of  receiving  pos- 
session.  It  was  held  in  Rogers  v.  Pitcher  (d),  that  in  the 
former  case  you  may  dispute  your  landlord's  title,  though 
in  the  latter  you  cannot  Holroyd,  J. — This  is  not  so 
much  an  attornment  as  a  stipulation  for  a  new  tenancy; 
an  attornment  proceeds  upon  an  old  tenancy.]  In  ChUden 
v.  Boulnois  (e),  the  Court  held  that  an  I  O  U  requires  no 
stamp.  [Holroyd,  J.< — A  receipt  stamp  is  only  necessary 
where  a  discharge  is  given  for  a  subsisting  debt  {f)^  If 
the  parties  came  to  no  agreement  as  to  the  terms  of  the 
holding,  the  defendant  ought  not  to  occupy  the  plaintiff's 
land  without  payment. 


Manmng,  contr^,  referred  to  Gravenor  v.  Woodhouse  (g), 
in  which  the  distinction  laid  down  in  Rogers  v.  Pitcher  had 
been  recognised  and  acted  upon.  (Here  he  was  stopped 
by  the  Court.) 

Bayley,  J. — In  every  view  of  this  case  the  plaintiffs  are 
not  entitled  to  recover.  The  defendant  held  under  a  lease 
granted  by  his  father,  against  whom  a  sequestration  after- 


(a)  2  Chitt.  Rep.  399. 

(6)  1  Bro.  &  Bingh.  1 ;  S.  C.  3 
J.  B.  Moore,  S11.  And  see  Sutton 
▼.  ToomeTy  ante,  125;  MulUtt  v, 
Hutchintony  ante,  522,  7  B.  &  C. 
639;  Langdan  v.  Wilson,  ante,  10, 
7B.&C.  640,  n. 

(c)  5  D.&R.  582. 


(d)  6   Taunt.    2012,    1    Marsh. 
541,  S.C. 

(f)  1  Dowl.  &  Ryl.  N.  P.  C.  a 
(/)  Tomkins  r.  jiskby,  6  B.  & 

C.  541. 

(g)  1  Bingh.  38,  7  J.  B.  Moore, 
289,  S.C. 
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wards  ifisyed.     Tte  defendevt  continiied  to  bold  under        i836. 
that  lease^  unless  it  be  shewn  to  have  been  surrendered,  or      ^^^^j^ 
Otherwise  put  an  end  to.    The  document  produced  m  evi-  fp, 

dence  does  not  refer  to  a  by-gone  bargain.  "  I  do  hereby  Seareli. 
attorn/'  must  be  understood  to  mean^  I  will  be  considered 
as  now  becoming  tenant.  The  latter  part  of  the  agree- 
ment points  to  the  terms  of  the  new  holding.  It  is  said 
that  this  shews  that  the  lease  was  no  longer  subsisting. 
The  utmost  that  can  be  inferred  is,  that  the  defendant 
meant,  that  if  he  could  have  obtained  better  terms,  he 
would  have  surrendered  the  subsisting  lease ;  it  does  not 
imply  that  the  lease  had  been  put  an  end  to.  If  this  be  an 
agreement,  it  requires  a  stamp.  An  attornment  only  puts 
the  party  in  the  same  situation  as  the  original  landlord,  and 
gives  him  no  better  right.  If  the  landlord  is  entitled  to 
possession,  the  party  to  whom  the  attornment  is  made  is 
entitled  to  possession.  By  the  manner  in  which  these 
persons  are  described,  yoa  raise  the  strongest  possible 
inference  that  they  are  not  parties  entitled  to  receive  rent. 
If  they  had  actual  possession,  they  might  have  been  enti- 
tled to  receive  rent  from  a  party  to  whom  they  gave  pos- 
session. Rogers  v.  Pitcher^  axid  Gravenor  v.  Woodhouse, 
clearly  shew  the  distinction  between  coming  in  under  a  party 
and  attorning ;  attorning  does  not  prevent  your  disputing 
the  title.  The  want  of  a  stamp  is  a  sufficient  ground  for 
making  this  rule  absolute.  Besides  which,  the  lease  had 
never  been  put  an  end  to. 

HoLROYD,  J. — This  action  cannot  be  supported.  This 
is  not,  technically  speaking,  an  attornment.  Sequestrators 
from  the  Court  of  Chancery  take  no  estate.  They  receive 
money,  to  be  applied  as  the  Court  shall  direct.  It  is  not 
a  surrender,  because  sequestrators  are  not  entitled  to  take 
a  surrender.  The  lessee  would,  notwithstanding,  remain 
bound  to  hold  under  the  original  landlord.  The  agree- 
ment also  appears  to  be  void  for  want  of  a  consideration. 

z  z2 
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1828.        In  Franten  v.  Small  (a).  It  was  held  that  a  lease  made  by 
the  landlord's  attorney,  in  his  own  name,  was  void* 


Cornish 
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Searell.  Littledale,  J. — I  was  disposed  at  the  trial  to  think 

that  this  instrument  required  a  stamp,  and  upon  further 
consideration  I  am  satisfied  that  it  ought  to  have  been 
stamped.  It  is  not  properly  an  attornment,  but  a  new 
agreement,  upon  terms  to  be  afterwards  fixed;  but  it  was 
evidence  of  a  contract.  Besides  which,  the  lease  would 
prevent  the  plaintiffs  recovering  in  this  form  of  action. 
This  is  not  like  the  case  of  a  tenant  disputing  his  landlord's 
title.  The  plaintiff  does  not  attorn  to  them  as  simple 
individuals.  A  surrender  cannot  be  made  to  sequestrators; 
it  niust  be  to  the  lessor,  or  to  a  party  legally  entitled  under 
him.  And  though  the  plaintiffs  may  bring  a  new  action 
upon  procuring  the  instrument  to  be  stamped,  that  will 
not  get  rid  of  the  objections. 

Rule  absolute  to  enter  a  nonsuit 

(a)  1  Stra.  705;  8  Lord  Raym.  1418;  and  see  Berkeley  v.  HarJIy, 
8  D.  &  R.  102;  5  B.  &  C.  356. 


Pa\nr  V.  Wilson  (6). 

«i4.  having, at  Assumpsit.  The  declaration  stated  that  Tumx  had 
consented  to  g*ven  a  cognovit  to  the  plaintiff  for  a  debt  of  103/. ;  and 
stay  proceed-  that  Vaux,  having  made  default  in  payment  at  the  stipulated 
B.,  I,  C,  do     day  of  payment,  plamtiff  was  about  to  take  proceedings 

herebv,  in  con-  thereon  against  Vaux;  and  that  thereupon,  in  consideration 
sideration  ^  ^  .  ^  r      ^ 

thereof,  pro-     that  the  plaintiff,  at  the  request  of  the  defendant  (c),  tcould 

mise  to  pay 

.  on  ac-  ^^j  jj^jg  ^jjj  ^^^  following  case  were  argued  in  Michaelmas  tenn. 

first  day  of  (0  '^^^  consideration  b^ing  executory,  the  request  seems  to  be  imroa- 

April  next,         terial. 
and  the  further 

sum  of  53/.  within  four  months  next  ensuing  the  first  day  of  April.**  A  declaration  on 
this  agreement,  stating  that  in  consideration  that  A,,  at  the  request  of  C,  would  con* 
sent  to  suspend  proceedings  against  B.,  C.  promised  to  pay  to  A.  30L,  &;c.,  and  that  A, 
did  suspend  proceedings  against  B.,  discloses  a  suHTicient  consideration,  avers  a  suf- 
ficient performance,  and  is  supported  by  the  terms  ol  the  agreement. 
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coriseni  to  suspend  proceedings   against  Vaux,   defendant         1828. 
undertook  to  pay  the  plaintiff  50/.  on  account  of  the  debt/ 
on  the  1st  day  of  April  then  next,  and  the  further  sum  of 
53/.  within  four  months  next  ensuing  the  said  1st  day  of 
April ;  and  that  the  plaintiff  relying,  &c.  did  suspend  all 
further  proceedings  against  Vaux  on  the  cognovit,  whereof 
defendant  had  notice.     Plea,  non  assumpsit*    At  the  trial, 
before  Lord  Tenterden,  C.  J.,  at  the  sittings  at  Westminster 
after  Hilary  term,  1827(a),  the  following  paper,  signed 
by  defendant,  was  given  in  evidence: — ^'^  Mr.  JR.  Pa^yi^, 
having  at  my  instance  and  request  consented  to  suspend 
proceedings   against  the  above-named  defendant  on   the 
cognovit  signed  by  him  in  this  cause,  and  given  for  pay- 
ment of  the  debt  this  day,  I  do  hereby,  in  consideration 
thereof,  personally  undertake  and  promise  to  pay  to  the 
plaintiff  the  sum  of  50/.  on  account  of  the  said  debt,  on  the 
1st  day  of  April  now  next,  and  the  further  sum  of  53/. 
within  four  months  next  ensuing  the  1st  day  of  April.'' 
Upon  this  evidence  it  was  contended   that  the  plaintiff 
ought  to  be  nonsuited  on  the  ground  that  he  had  proved 
an  executed  consideration,  whereas  the  consideration  stated 
in  the  declaration  was  executory.    The  learned  Judge  over- 
ruled the  objection,  but  gave  defendant  leave  to  move  to 
enter  a  nonsuit.     In  the  following  term  Campbell  obtained 
a  rule  to  enter  a  nonsuit  on  the  point  reserved,  and  also 
for  arresting  the  judgment  upon  the  insufficiency  of  the 
consideration  and  the  allegation  of  its  performance. 

Scarlett^  A.  G.,  and  fVightman  qow  shewed  cause.  The 
declaration  discloses  a  sufficient  consideration ;  Boehm  v. 
Campbell  (b),  Pace  v.  Marsh  (c).  The  request  to  suspend, 
stated  in  the  declaration,  is  recited  in  the  agreement,  and 
is  therefore  evidenced  by  it. 

(a)  Counsel  for  the  plaintifF,  (6)  3  J.  B.  Moore,  15;  8  Taunt. 
Scarlett'  and    Wightman;   for  the      679. 

defendant,  Campbell.  (c)  8  J.  B.  Moore,.59;  1  Bingb. 
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Cmfipbelh  co^trk.  The  diatinciioa  belwecyn  execulory. 
and  executed  cwwidfirtioag  it  i«  foc^  a  disiinctiAU  belweea 
conditional  wtA  absplute  proioiaci»i  ttoire:  tha^  declanilioa 
alated  tba  cMMudaratiott  Uh  be  iha^  jriaMliff  wouVi  coaiaeiit^ 
and  the  pvoof  waa  dial  b^  hmt  already  eoaaented*  Thea 
there  are  two  ol^eftioiia  i»  anrost  of  jiAdgnaeat;  first,,  no 
sufficiettt  eoosideratioR  i»  stated  m  the  dwlantieaw  The 
eonaideration  alleged  !•>  that  plaintiff  **  woold  coosaat  to 
aunpend^**  Thia  eoasideration  ovgbt  be  perfoniM^  by  for- 
beaiciog  for  an  ifiataat ;  biH  su^h  a^  forbaaiancQ^  VQuld  be 
clearly  ki«iifficie»t  aa^  a  €<MMeiit ;  aeecittdly^  wMjM>o<iiBg  the 
eoDSQttt  b>  be  good^  th»  dedaDatioQ  doeys  UQt  abew  a  per<^ 
CoroianQe^  The  aUegjatioii  is, that tbcplaiatiff ^' did  suapieiKL" 
It  is;  not  alWged,  that  be  conawled  to  su^pead*.  [^LadfUdalefJ* 
Actual  sua^easioo  is  greater  thaa  aa  i^reement  to  auspead.} 


i409d Tbnt^bqen,  €•  J. — 1  think  the  pap^r  waa^evideoce 
of  the  contract  stated  in  ths  declaration.  Jin  arrest  of  judg-^ 
meaiA  i&  is  said  that  no  suffcient  considej^atioB-  is  shewn  (a), 

(aX\t  ia  not  necessary  tbaS  an 
exoculgry  comuderat^oo  should  be 
binding  on  the  promisee;  pcovided 
the  liabilky  of  the  promisor  be 
made  to  depend  open-  the  perferin<- 
ancs  oC  the  coosideEaliony  thaA 
performance  raa^  be  optional  on 
the  part  of  the  promisee.  Thus 
in  Gardaniy  ex  parte,  t5  Ves.  286^ 
a  guarantee  was^held  to  be  bicul-* 
ing  in  the  following  form: — "  We 
agsee  and  engage  to  guarantee  for 
what  twist  Thomas  Tapp  maj^  pur- 
chase fronr  ysu  from  the  S6th  ult. 
to  the  Ut  Januarj^,  1808^"  aigned 
^ Uurgreavc  Goodooin*^  It  \%  true 
that  in  the  report  of  that  case  this 
broad  ground  of  distinction  be- 
tween ex  parte  Gardom  and  Wain 
V.  WorUers,  (&  East,  10,)  does  not 
appear  to  have  been  adverted  to ; 
and  OB  tiu&  contaary  Lord  Eldon  is 
represented  to  have  said,  "Until 


the  case  of  MTtm. «.  WarHen  wa« 
cited  soma  tiniQ  agp,  I  bad  aLwap 
taken  the  law  to.  be  dear,  that  if 
a  man  agreed  in  writing  to  pajr 
th«  My%  of  anocher,  is  was  aot 
neetssaiy  t^at  tH^  eoosideratieft 
should  appear  upon  the  face  of 
the  writing.    That  case  has  deter- 
mined two  points;  first.  Chat  a 
coBsideralioa   'm.  oecMsasy;    se- 
condly, that  it  must  appear  upoa 
the  writing.    It  is  excessively  dif* 
ficalt  to  distragoish  this  from  that 
case;  as  ft>rtMs6ngageaMatS»be 
ansMrenible  ibr  an^  twist  which 
the  petitiAaers.  should  sapplj  to 
another  person,,  there  is  no  consi- 
deration   unless,    as   it  may  be 
proved   by  parol   evidence,    that 
they  did  iq^ree  to  fiimiak  twist.'' 
But  io.  Slapp  (or  Stadt)  V.  IM 
2  Campb.  242,  "  I  guaiaotse  the 
payment  of  any  goods  which  J.  5. 
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bttt  tke  cx>n8ideratioD  implies  a  promise  ta  suspend  pro- 
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delivers  to  /•  N,,^  was  helcT  by 
Lord  EUenborough  to  contain  a 
sufficient  conaderadon^  though  no 
cross  action  would  lie  for  the  non- 
delivery of  the  gooda ;  his  locdship 
being  of  opinion  that  when  tke 
deUtery  took  place  the  contHera' 
turn  atfached;  and  the  Court  of 
K.  B.  were  satisfied  that  the  direc- 
tion was  right,  9  East,  349.  S.  P. 
admitted,  Warrington  v.  Furber, 
6  £sp.  N.  P.  C.  89.  In  all  these 
three  cases  this  conditional  or 
sprin^ng,  consideration  appeared 
upon  the  instrument  itself;  the 
decision  in  them  all  seems  there- 
fore to  be  perfectly  reconcilable 
to  Wamv,  TT^trfterf,  (confirmed  by 
Saunders  v.  Wakejieldy  4  B.  &  A. 
595,)  which  merely  decided  that 
the  consideration  of  the  promise, 
as  well  as  the  promise  itself, 
formed  part  of  the  agreement 
mentioned  in  the  fourth  section  of 
the  statute  of  frauds,  and  must  be 
stated  in  the  written  instrument. 
The  necessity  for  a  consideration 
to  support  any  promise  not  under 
seal  had  been  previously  esta- 
blished in  "Rann  v.  Hughes,  7  T.  R. 
S50,  n.,  4  Bro.  P.  C.  27.  In  Minet^ 
ex  parte,  l4Ves.  190,  a  guarantee 
was  given  to  this  effect:  "We  pro- 
mise to  guarantee  to  Gumey  and 
Co.  the  repayment  to  them  on  one 
month's  notice  in  writing  of  such 
sum  or  sums  of  money  as  they 
have  already  lent,  or  shall  here- 
after lend  to  A.  B,  not  exceeding, 
&c.,  besides  all  legal  interest.*^ 
The  parties  who  signed  this  instru- 
ment became  bankrupts  before 
any  notice  had  been  given;  on 
which  ground  only  the  proof  of 
debt  upon  the  guaXantee  was  ex- 


punged. In  that  case  Lord  Eldon 
appears  to  have  said,  "With  re- 
spect to  the  other  point  (in  the 
Statute  of  Frauds)  there  is  a  va- 
riety of  authorities  contradicting 
the  case  (PTain  v.  Workers)  in  the 
Court  of  Ring's  Bench,  which  is  a 
most  important  case  with  refer- 
ence to  its  consequences;  for  the 
undertaking  of  one  man  for  the 
debt  of  another  does  not  require 
a  consideration  moving  between 
them.^  If  by  this  latter  expres- 
sion was  meant  that  it  is  not  ne- 
cessary that  the  promisor  should 
derive  any  advantage  to  himself 
from  the  consideration,  it  is  not 
at  variance  with  the  decision  in 
Wain  V.  Warlters,  long  before 
which  it  had  been  settled  that 
risk,  detriment,  or  inconvenience 
to  the  promisee  was  as  good  a 
consideration  as  benefit  to  the 
promisor.  It  appears,  however,  to 
be  questionable  whether  the  con- 
ditional or  springing  consideration 
in  Minet,  ex  parte,  would  be  suffi- 
cient to  support  that  part  of  the 
promise  which  related  to  prior 
advances.  It  seems  unreasonable 
to  say  that  Gumey  and  Co.  could 
have  sued  Minet  for  the  amounc 
of  advances  already  made  to  A.  B, 
although  at  the  moment  of  accept- 
ing the  guarantee  they  might  have 
determined  not  to  make  any  fur- 
ther advance. 

The  following  note  is  appended 
to  the  case  of  Gardom,  ex  parte, 
in  the  first  American  edition  of 
Vesey,  junior : — "  In  New  York 
it  hns  been  decided,  that  the 
consideration  as  well  as  the  pro- 
mise must  be  in  writing.  Sears  v. 
BrinA:,  3  Johns.  Rep.  ^10.    But  if 
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ceedings  until  the  Ist  of  April.     After  verdict  (a)  I  think 
there  is  a  sufficient  allegation  of  performance. 

Bayley,  J. — I  am  of  opinion  that  there  is  here  no  vari- 
ance. Consent  to  suspend,  means  that  he  would  suspend. 
The  consent  to  suspend  is^  however,  not  binding  (6).  The 
agreement  was,  that  be  would  suspend  until  the  Ist  of 
April,  and  after  verdict  it  must  be  taken  that  he  suspended 
the  proceedings  according  to  that  agreement. 


the  promise  be  under  seal,  that  of 
itself  imports  a  consideration.    Li- 
vington  v.  Tremper,  4  Johns.  Rep. 
416.     And  however  sufficient  the 
consideration,    the  promise  must 
be  in  writing.    Jackson  v,  Rayner, 
12  Johns.  Rep.   291.     But  where 
tlie  guarantee  or  promise  to  pfiy 
the  debt  of  another  is  made  at  the 
same  time  with  the  contract  to 
which  it  is  collateral,  it  is  incor- 
porated with  the  original  transac- 
tion,   and   becomes   an   essential 
branch  of  it;  the  whole  is  one  sin- 
gle bargain,  and  the  want  of  con- 
sideration  as  between  the  plaintiff 
and  the  guaranteeing  party  cannot 
be   alleged.     Leonard  v.   Vreden- 
burg,  8  Johns.  Rep.  22,  (2d  edit.) 
and  the  cases  cited  in  the  reporter's 
note.     Wain  v.  Warlters,  5  East 
Rep.  10,  is  recognized  in  Sears  v. 
Brink,   as  having  given  a  sound 
construction  to  the  statute;   but 
the  authority  of  both  those  ciises 
has  been  questioned  by  Chancellor 
Kenty   8  Johns.  Rep.  29.     Lord 
Eldon,  in  ex  parte  Minet,  14  Ves. 
jun.  190,  expressed  a  decided  opi- 
nion   against    Wain   v.    Warlters, 
saying,   "  there  was  a  variety  of 
cases    directly   contradicting  it." 
Chief  Justice  Parsons  and  Chief 

m 

Justice  Parker  have  in  effect  over- 
ruled it,  Hunt  V.  Adams f  5  Mass. 
Rep.  360,  Adams  v.  Bean,  12  Mass. 


Rep.  139;  and  Chief  Justice  Smith 
has  stated  the  reasons  for  his  un- 
willingness to  consider  the  case  as 
authority,  in  a  very  learned  opi- 
nion,   which  is  inserted  in   Mr. 
Day's  edition  of  East^s  Reps.  vol. 
5,  p.  20.    In  New  Jersey,  the  So- 
preme  Court  have  lately  decided 
that  it  is  not  necessary  that  the 
consideration  of  a  written  under- 
taking to  pay  the  debt  of  another 
should  be  expressed  in  or  appear 
upon  the  alleged  agreement.  Buck- 
ley v.  Seardsley,    2    Sooth.  Rep. 
570.    One  of  the  Judges,  however, 
dissented,    upon   the  ground  that 
the  written  memorandum  did  not 
contain  as  well   the  consideration 
as  the  promise.     In  Pennsylvania, 
the  act  of  assembly  **  for  pre>*en* 
tion  of  frauds  and  perjuries,"  con- 
tains no  provisions  upon  the  sub- 
ject of  a  promise  or  agreement  to 
answer  for  the  debt  of  another.  lo 
Virginia  the  statute  requires  only 
that  the  promise  should  be  in  writ- 
ing.    Violett  v.  Pattony  5  Cranch, 
142.     The  Court,  however,  said, 
their  opinion  in  that  case  was  not 
determined  by  the  circumstancci 
there    being  a  consideration    ex- 
pressed in  the  assignment.*^ 

(<i)  Vide  ante,  285. 

(6)  See  Mann.  N.  P.  Digest. 
AcftCEMENT,  1. — Assumpsit,  1. 
— Variakce,  41. 
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LiTTLEDALEy  J. — There  is  no  variance  here.  There  is 
a  clear  distinction  between  considerations  executed  and 
considerations  executory.  In  Com.  Dig.  (Actions  on  the 
case  upon  assumpsit,  B*  12,).  it  is  said,  *'  an  assumpsit 
lies  though  the  consideration  is  executed;  as  in  consider- 
ation that  he  had  done  a  thing  at  roj  request  (a);"  and 
afterwards,  **  so  if  the  consideration  is  continuing,  though 
the  act  be  executed;  as  in  consideration  that  the  lessee  now 
in  possession  had  paid  his  rent  very  well,  to  save  him  barm- 
less  ;  for  prompt  payment  of  the  rent  is  a  continuing  consi- 
deration when  he  remains  in  possession  (&)."  Now,  if  this 
be  a  continuing  consideration,  the  plaintiff  might  in  his  de- 
claration state  the  consideration  to  be  either  that  he  had  sus- 
pended, or  that  he  had  consented  to  suspend.  After  ver- 
dict (c)  it  may  be  taken  that  plaintiff  suspended  absolutely  or 
for  a  reasonable  time.  The  allegation  that  the  defendant 
suspended  is  stronger  than  that  he  consented  to  suspend. 
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(a)  Referring  to  1  Roll.  Abr.  13, 
line  35;  11,  line  40. 


Rule  discharged. 

(b)  Referring  to  Cro.  Eliz,  94; 
1  Leon.  102. 

(c)  AnUy  285. 


1828. 


Doe  on  the  Demise  of  Lord  Suff^eld  v.  Preston. 

Ejectment  for  nine  acres  of  land  in  Felmingham,  ersareem-  ' 
Norfolk,  tried  before  Alexander,  C.  B.,  at  the  last  Norwich  powered  by 

...  an  inclosure 

assizes  (a).     By  **  an  act  for  inclosing  lands  in  the  parishes  act  to  award 

of  North  Wajsham  and  Felmingham,  in  the  county  of  Nor-  j!^^^"^^^' 

folk",  (6) .  certain  commissioners  were  empowered  to  set  other  lands, 

provided  sach 

(fl)  Counsel  for  the  plaintiflf,  Storks^  Serjt,  and  Bjobimon ;  for  the  ^ade^fth^e 
defendant,  B.  Andrews,  consent  of  the 

(6)  48  Geo,  S,  c.  43,  (local  and  personal,  not  printed).  respective 

owners;  and 
to  award  lands  to  persons  who  should  agree  to  purchase  the  interest  of  any  proprietor 
of  lands  directed  to  be  enclosed.    An  award  that  A,  shall  receive  certain  lands  from 
B,  in  exchange  for  certain  lands  of  J.,  and  for  2,000/.  to  be  paid  by  A,  to  B,  is  good, 
and  requires  no  ad  valorem  stamp. 
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1898. 


CASES  IN  TH£  KING  S  BENCH, 

out,  allot,  aod  award  aoy  kiids,  8u;^  within  the  parishes  of 
North  Walftbam  and  Felminghamry  or  either  o£  thesis  ia 
lieu  of  or  ia  exchange  for  any  other  hmda,  Scc«^  within  tbe 
lasd  respective  partshea  oe  any  adyoiniiq^  parisfar  provided 
that  all  such  exchanges  were  ascertaioed  aad  specified  ia 
the  award  of  the  coaaussioners,  and  were  made  with  the 
consent  of  the  owner  or  owners  of  the  lands  so  ezdemged, 
aod  whether  such  owners  shouM  be  seised  in  fee  simple 
or  fee  tail,  kjc^  and  to  make  allotments  to  purdiasera  iu 
cases  where  persons  had  sold  or  agreed  to  seU»  or  should^ 
at  any  time  before  the  execiition.  of  the  award  of  the  com- 
missioners, sell  or  agree  to  seU  their  interest  in  the  lands 
directed  to  be  inclosed.  The  nine  acres  in  question,  and 
certain  lands  in  the  adjoining  pariah  of  SulBieldy  had  origi- 
nally belonged  to  the  defendant,  who,  in  November,  1813, 
after  the  passing  of  the  act,  agreed  with  the  lessor  of  the 
plaintiff  that  the  latter  should  have  tbe  defendant's  lands  in 
Felmingham  and  SulBSeld,  and  that  he  the  defendant  should 
have  the  lessor  of  the  plaintiff's  lands  in  Felmingham,  aod 
receive  2000/.  after  the  commissioners  should  have  made 
dieir  award.  Tbe  conimissioners  awarded  the  lands  in 
question  and  the  defendant's  land  in  Suffield,  to  the  lessor 
of  the  plaintiff,  in  exchange  for  his  land  in  Felminghaoi 
and  2000/.  It  was  objected  on  the  part  of  the  defendant, 
that  the  commissioners  had  no  power  of  awarding  any 
exchange,  except  of  land  for  land  of  equal  value,  and  that 
if  the  award  were  within  the  authority  created  by  the  act, 
it  would  amount  to  a  sale  pro  tanto^  and  require  an  ad 
valorem  stamp.  These  objections  being  overruled  by  tbe 
learned  Judge,  the  plaintiff  obtained  a  verdict. 


IHndal,  S.  G.,  now  moved  for  a  new  trials  and  renewed 
the  two  objections  taken  at  the  trial.  The  commissioners 
exceeded  their  authority.  Tbe  act  authorizes  an  exchange 
where  the  parties  have  a  less  estate  than  a  fee,  and  enables 
such  parties  to  borrow  money  upon  the  fee,  but  it  goes  uo 
further.     The  authority  is  "  to  seH  the  lands  directed  to 
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be  inclosed/'  If  the  award  conveys  a  title  to  the  land,  it  i828. 
ought  to  be  properly  stamped.  [Lord  TenterdeHf  C.  J*  I 
know  of  no  instance  of  putting  an  ad  valorem  stain{>  tipon 
an  award.  Baylty,  J.  Was  the  agreement  stamped?] 
The  plaintiff  did  not  rely  upon  the  agreement.  The  Lord 
Chief  Baron  said,  that  it  did  not  lie  in  the  mouth  of  the 
defendant  to  make  the  objection,  though  an  heir  might. 
[Bayley,  J.  The  ad  valorem  stamp  is  imposed  by  statute 
on  the  conveyance.] 

Lord  Tenterden,  C.  J. — ^There  is  no  weight  in  either 
objection.  The  commissioners  had  authority  to  award 
land  in  exchange  for  land,  or,  in  the  case  of  a  sale,  for 
money.  Here  they  have  awarded  land  partly  for  land  and 
partly  for  money.     An  award  stamp  was  sufficient. 

Rule  refused. 
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ABANDONMENT. 
See  Insurance. 

ABATEMENT. 
I.  Plea  in, 

1.  Allowed  under  special  circum- 
stances, after  tbe  four  days  have 
elapsed.  Sowier  v.  Dunstan,  M,  8 
G,  4.  page  508 

2.  As  for  a  married  woman  to  plead 
coverture  in  an  action  of  trespass. 

510 

3.  Upon  issue  joined  on  a  plea  in 
abatement,  the  court  will  not  post- 
pone the  trial  at  the  instance  of  the 
defendant.  tVade  v.  Birmingham, 
H.  60G.3,&1G.4.  Ill  n. 

ABUTTALS. 
See  Boundary. — Termini. 

ACCEPTANCE. 

I,  Of  hiUs  hy  procuration. 
See  78 
II.  Supra  protect. 
And  see  Bills  and  Notes,  IV. 

1.  Nature  of  liability  in  England  of 
an  acceptor  for  the  honour  of  the 
drawer.-  394 

2.  In  other  countries.  395  (a), 

398  («),  399  (a) 

III.  Of  a  promissory  note. 
See  Bills  and  Notes,  16.  17. 

3.  A  banker's  interest  deposit  note 
need  not  be  left  for  acceptance. 
Sutton  V.  Toomer,  M.BG.4,     J  25 

4.  Meaning  of  term  '*  acceptance*'  in 
a  banker's  deposit  note.  128 

IV.  Of  a  charter, 
6>re  Charter  1. 


ACCOMMODATION  BILLS. 
See  Bills  and  Notbs^  VI. 

ACCOUNT. 

I.  Action  of  account* 

1.  Action  of  account,  proceedings  in, 
and  advantages  of.      page  238  (6) 

II.  Account  stated, 

ft.  Action  for  the  balance  of  an  ac- 
count between  partners.  ibid, 

3.  Compulsory  admission  of  an  ac- 
count will  not  support  a  count  upon 
an  account  stated.  518 

4.  An  acknowledgment,  to  support  a 
count  upon  an  account  stated,  must 
admit  a  subsistilcig  debt.  Tucker  v. 
Barrow,  H,S&c9  G.4.  518 

5.  Infant  not  bound  by  an  account 
stated.  522  (a>. 

ACT  OF  PARLIAMENT. 
See  Statutes. 

ACTION. 

I.  In  what  cases  maintainable, 
5ff  Account,  2,3,4. — Agreement,  4. 
— Arbitrament^  2. — Arrest,  2. 
— Debt,  2. 

II.  Joinder  in  action, 
1 .  By  tenants  in  common^  for  rent  or 
trespasses.  526  {a) 

ACTION  ON  THE  CASE. 

I.  Injuries  to  the  person. 
1.  Action  for  a  malicious  prosecutfon 
not  barred  by  a  rule  aosolute  for 
a  criminal  inrormation  a^inst  de* 
fendant.  Caddy  v.  Barlow^  M.  8 
G,  4.  276 
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II.  Injuria  to  rtci  property. 
As  to  remoring  puty-walls,  (m404. 

ADDITION. 
•S'm  Lasookkb,  I. 

ADMISSIONS. 
Ste  AecooNT,  3. — Evidbkcb,    Iff. — 
Intekbst,  1, — Paktheb,  1. — Rs- 
UBF,  1. — Settlehekt,  3. 

AD  VALOKEU. 

5m  Arbitrahebit,  1, — Ii1CU>SI7BB 
Acts,  2. 

ADVOWSON. 
Set  Dbbos,  S. — Qujuts  bf pedit. 

AFFIDAVIT. 

I.  ToboldttbdL 

1.  Ad  Bffid&rit  of  debt  oa  bo  award 
directing  money  to  be  paid  by  de- 
fendant to  plaintiff  on  dtmaud,  omit- 
ting to  all^e  a  demand^  it  bad. 
Dmer  v.  Hood,  M.  8  G.  4.      324 

2.  Wbere  sufficiently  certain.        325 

IL  For  other  punocn. 
5w  Ckbtiqkasi,  1. — NbwTbuu. 

AGENT. 

See  ATrcTioNEEB,    1.  —  Lies,   3. — 

POWXE  OF  AlTOBJfEY. 

AGREEMENT. 

See  Etwbncb,  9.— Staup,  3. 
I.  Where  legal. 

1.  A  contract  of  hiring  and  service 
may  be  lawfully  made  on  a  Sunday. 
Ret  V.  fVhitnaih,  M.  8  G.  4.     432 

II.  On  vhom  binding. 

2.  Ad  agreement  between  vendor  and 
vendee  of  a  cbattel,  that  the  fonner 
may  resume  the  possession  if  tbe 
price  be  not  duly  paid,  is  a  personal 
contract,  not  binding  on  the  alienee 
DT  on  tbe  personal  representative  of 
vendee.     Hoaefv.Baa,  M.8G.4. 

288 

III.  Construction  of. 

3.  Under  nn  agreement  to  accept  an 


ANNUITY. 

assignment  of  a  pnbltc-bonse  tease, 
subject  to  a  nrt  yearly  rent,  and  to 
common  and  nsoal  covenants,  tbe 
party  cannot  refuse  to  accept  an 
wsigmnetit,  an  tbe  ground  of  a  co- 
venant, on  tbe  part  of  tbe  tenant, 
to  pay  sewers'  rales  and  land  tax. 
Betutett  V.  Womaek,  if.  8  &  9  6. 4. 
page  644 

4,  It  is  no  defence  to  an  action  on  an 
agreement  to  accept  bd  assignment 
of  tbe  lease  of  a  pablic-^Muse,  tbM 
the  lease  contains  a  pronso  for  re- 
entry,  in  tbe  event  M  tbe  premises 
being  aiipUed  to  the  carrying  on  of 
any  Dtnioeas  euott  that  of  a  vic- 
tnaller,  wbere  it »  proved  that  tbe 
major  part  of  such  lea  its  cootahi 
(Bch  a  proviso,  and  where  do  objec- 
tion u  taken  on  this  ground  until 
the  trial.  644 

5.  Whether  a  contract  for  a  pertner- 
ibip  is  necessarily  "  an  agreerveot, 
where  the  matter  thereof  is  of  the 
value  of  20/.  or  apvards,"  within 
the  Stamp  Act,  jpnv.        263  (() 

ALDERMAN. 

1 .  As  to  what  words  in  a  charter  cre- 
ating a  superior  order  of  corpora- 
tors shall  be  cooddeied  as  consti- 
tutine  them  aldermen,  see  iter  ». 
Htadjey,  H.  6  Sc  9  O.  4.  345 

2.  Alderman  not  necessarily  ainstice. 

369 
AMBIGUITY. 
I.  Palest. 
I.  Instance  of  patent  ambiguity. 

124  (..) 
AMENDMENT. 

See  JcoraiLS. 
And  tee  176  {b). 

AMERCIAMENT. 

1.  Defective  declaration  for.    286  (i) 

ANNUITY. 
I.  Renediet  ^  amamtaiit  im  respect  <f 

land  deoised  by  grattfor. 

1.  Where  an  annuity  is  created  by 

will,  and  charred  upon  lands  wbich 

the  tesutor  devises  for  life,  with 


ARBITRAMENT. 


ASSIGNEES. 
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remainders  over,  the  tenant  far  life 
and  the  remainder-men  are  charge- 
able only  for  the  portions  of  the 
annuity  accming  in  their  respective 
Umes^  and  the  annuitant  has  no 
remedy  against  the  first  remainder- 
man for  arrears  nacurred  during  the 
estate  for  life.  Morrant  and  IVife 
T.  Gcugh  and  another^  M,  S  G.  4. 

page  41 

2.  Nor  are  derisees  of  particular  es- 
tates liable  for  any  portion  of 
the  annuity  accruing  after  their 
own  times,  in  respect  of  surplus 
rents  or  profits  received  by  them 
beyond  the  amount  of  the  annuity. 

lind. 

3.  Writ  of  annuity  does  not  lie  against 
devisee  of  grantor,  sembie.  48 

APPEAL. 
I.  Where  a  proper  remedy. 
5ee  JuBTicEs^l . — ^TurnpikbRoads,^. 

1.  Against  a  conviction  for  not  doing 
statute  labour.  110 

II.  Who  may  he  an  appellant, 

2.  Where  a  statute  gives  a  right  of 
appeal  against  acts  done  in  pur- 
suance thereof  to  '*  parties  aggriev- 
ed" by  such  acts,  the  notice  oif  ap- 
peal must  state  that  the  appellant 
is  a  party  aggrieved  by  the  act  of 
which  he  complains.  Rex  ▼.  /ta- 
tices  of  Yorkshire,  H.S&QG.i. 

547 

APPRENTICE. 

See  Evidence,  8. — Settlement  I. 

I.  Who  considered  as  such. 

I .  An  attorney's  articled  derk  cannot 
claim  the  freedom  of  a  corporation, 
as  an  apprentice  to  a  trader.  Rex 
v.  Doncasier,  H.  8  6c  9  0.4.     545 

ARBITRAMENT. 

See  Evidence,  18. — Insolvent 
DsBTOB,  4. — Stamps^  3. 

I.  Award,  haw  stamped. 
1 .  No  instance  of  putting  an  ad  vato- 
rem  stamp  on  an  award.  715 


II.  Construction  of  award. 

2.  On  an  award  directing  money  to 
be  paid  by  defendant  to  plaintiff  on 
demand,  no  action  lies  until  after 
an  actual  demand.  Driver  ▼.  Hood, 
M.  8  G.  4.  page  324 

III.  Action  on  award. 

3.  Upon  nil  debet  pleaded  in  an  action 
of  debt  by  A.  and  B.  against  C, 
upon  an  award,  where  the  submb* 
sion  was  by  A.  and  his  wife,  and 
B.,  on  the  one  part,  and  by  C.  and 
Z).  jointly  and- severally,  on  the 
other  part,  the  execution  of  the 
submission  by  the  wife  of  A.  by  B. 
and  by  D.  must  be  proved.  Ferrer 
V.  Oven,  M.  8  G.  4.  222 

IV.  Action  on  arbitration  bond. 

4.  But  in  an  action  on  the  bond  of 
submission  it  lies  on  the  defendant 
to  discharge  himself  by  ahewing  a 
performance  of  Uie  condition ;  and 
the  concurrence  of  all  requisite 
parties  must  be  averred  by  tlie  de- 
fendant. 227  {d) 

ARREST. 

See  ArpiDAViT,  1. — CoHMimNT,  1, 
2.  —  Insolvsht  Debtors,  3.  — 

TrB8PAS«,  2. 

I.  Wh)  liahk  to. 

1.  An  Irish  peer  who  has  voted  at  the 
election  of  representative  peers 
cannot  be  arrested.  CoaUs  v.  Lurd 
Hmardm,  M.  8  G.  4.  110 

II.  What  shall  amount  to  an  arrest. 

See  213  (6). 

III.  Terms  of  summary  r^rf* 

2.  A  party  relieved  from  an  illegal 
arrest  upon  motion  must  under- 
take not  to  bring  any  action  for  the 
arrest.    Driver  v.  Hood,  M,  8  0, 4. 

324 
ASSAULT. 
See  Trespass,  1 . 

ASSIGNEES. 

See  Attorney*  5. — Bankrupt,  III. 
Certificate,  I. 
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ATTORNEY, 


ATTORNMENT. 


ASSIGNMENT. 

I.  C^term  of  years. 
See  Agreement^  2,  3. 

ASSISTANT  OVERSEERS. 
See  Gtebseers^  2,  3. 

ASSUMPSIT. 

1.  Where  the  proper  form  of  proceeding. 
See  Executors    and  Administra- 
tors,  \y  2. 

ATTACHMENT. 

I.  Asainit  sheri^. 
.  Sec  Practice,  4. 

ATTORNEY. 

See  Apprentice,  1 , — Power  op  At- 
torney, 1. 

I.  Duty  qf  attorney p 
]  •  A.  delivered  papers  to  B.,  an  attor- 
ney, telling  him  *'  that  she  was  en- 
title to  an  estate,  and  that  she 
would  pay  him  if  she  recovered  it." 

B.  took  the  papers,  saying,  ''  that 
he  would  do  what  he  could  for  her,'* 
and  without  further  communication 
commenced  an  action  of  ejectment, 
which  he  afterwards  abandoned, 
under  the  conviction  that  A.  had 
no  title:— Held,  that  B.  acted 
without  due  authority,  both  in 
commencing  and  discontinuing  the 
ejectment,  and  was  not  entitled  to 
recover  the  costs  thus  incurred 
Tabram  v.  Horn,  M.  8  G.  4.     228 

2.  It  is  the  duty  of  an  attorney  of  a 
a  trustee  to  see  that  his  client  pro- 
ceeds in  such  a  way  as  to  be  entitled 
to  reimburse  himself  out  of  the 
estate.  245 

3.  An  attorney  should  take  a  written 
retainer.  243 

II.  Bill  of  costs. 

Fide  suprct^  1 . 

4.  A  joint'  stock  company,  in  which 
A.,  B,,  and  C,  are  shareholders,  is 
dissolved;  A,  and  B.  being  sued  by 
a  creditor  of  the  concern,  employ 

C,  who  is  an  attorney,  to  defend 


them  :-^Held,  that  C  cannot  rae 
A.  and  B.  for  his  bill  of  costs. 
Milbum  V.  Codd,  M.  8  G.  4.      238 

5.  An  attorney  cannot  recover  from 
the  assignee  of  an  insolvent  debtor, 
the  amount  of  a  bill  of  costs  incur- 
red in  proceedings  requiring  the 
consent  of  a  meeting  of  creditors, 
without  proving  that  sach  consent 
was  obtained,  or  that  the  client  was 
uiformed  he  was  proceeding  at  his 
own  risk.  Allison  v«  Rayner,  Af. 
8  G.  4.  241 

6.  Whether  an  attorney's  bill  con- 
taining the  particulars  of  charges 
in  an  action  A.  ▼.  B.,  and  then 
stating  '*  A.  v.  C.  the  like  costs  in 
this  action  as  in  A.'Vn  B.,  although 
the  proceedings  were  considerably 
longer,"  is  sufficient,  qu€tre.      ItwL 

7.  As  to  mistakes  in  an  attorney's  bill, 
see  Mb  (b) 

III.  Remedy  of  creditors  agmnst. 

8.  Liability  of  an  attorney  to  be  made 
bankrupt.  546  {a) 

IV.  Remedy  of  client  against. 

9.  An  attorney,  when  ordered  to  deli- 
ver up  the  papers  of  his  client,  must 
deliver  up  the  drafts  of  deeds  for 
which  he  has  charged  and  been 
paid,  as  well  as  the  deeds  them- 
selves.    In  re  Horsfall,  M.  8  G.  4. 

306 
10«  Acknowledgment  by  attorney  that 
he  has    received  certain  deeds  re- 
quires no  stamp.  526 

1 1 .  Liability  of  an  attorney  for  neg- 
ligence 230  (a) 

V.  Remedy  of  strangers  against. 

12.  Attorney  committed  for  suing  out 
cc^ias  against  a  peer.  1 13  n. 

ATTORNMENT. 

See  285  (a) 

I.  In  xohat  cases  vaUd. 

1.  An  attornment  applies  to  the  con- 
tinuance of  a  subsisting  tenancy. 
Cornish  v.  Searell,  H.S&9  G.4. 

777 

2.  Sequestrators  appointed  by  the 
Court  of  Chancery,  under  an  execu- 


AWARD. 


BANKRUPT. 


72t 


tion  against  the  principal^  cannot 
accept  an  attornment.        page  707 

II.  Effects  of. 

3.  Attornment  does  not  take  away 
the  tenant's  right  of  denying  the 
title  of  the  party  t(r  whom  he  has  at- 
torned, ibid. 

AUCTIONEER. 
I.  Duti/  of. 

1 .  Where  an  auctioneer  sells  an  estate 
by  public  auction^  and  receives  a 
deposit^  it  is  his  duty^  to  retain  the 
deposit  until  the  sale  is  complete^ 
and  it  is  ascertained  to  whom  the 
money  belongs.  Gray  v.  Gutte- 
ridge,  H.8&c9GA.  614 

II.  Remedy  against. 

2.  Where  an  auctioneer  selling  an 
estate  by  public  auction^  receives 
the  deposit,  and  signs  an  agreement 
to  complete  the  sale,  and  the  sale 
not  completed  on  account  of  a  de- 
fect of  title: — the  purchaser  may 
recover  the  deposit  in  an  action  for 
money  had  and  received  against  the 
auctioneer,  though  the  latter  has 
paid  it  over  to  the  vendor,  without 
notice  from  the  purchaser  not  to  do 
so,  and  before  the  defect  of  title 
was  ascertained.  ibid. 

3.  An  auctioneer  signing  a  contract 
by  which  he  agrees  to  complete  the 
sale  agreeably  to  the  conditions 
binds  himself  as  a  principal,      ibid. 

AUDITA  QUERELA. 

1.  For  plaintiff  in  error  after  reversal 
of  judgment.  175 

2.  As  to  the  law  and  practice  in  aii- 
ditd  quereld,  see  the  cases  collected. 

175  {d) 

AVERAGE. 
See  General  Average. 

AWARD. 

See  Arbitrament,  I.  II.  III. — 
Inclosure  Acts,  I. 

VOL.  I. 


BAIL. 
See  110. 
I.  On  mesne  process. 
5^  Practice,  3, 4. — Procedendo,  1. 

II.  Hired. 

\.  Sham  bail  in  error  may  be  treated 

as  a  nullity,    and  execution  may 

issue  without  applying  to  the  court. 

Bradley  v.  Gompertz,  H.S&c9G.4. 

page  567 
BAIL-BOND. 

1.  Time  for  proceeding  on. 

See  Practice,  3,  4. 

BANKER. 

I.  Deposit  note. 

See  Bills  and  Notes,  1 6,  1 7. — Evi- 
dence,  13. 

BANKRUPT. 

See  Certificate,  1. — Commit- 
ment, 2. 

I.  Act  of  bankruptcy. 

1.  A  trader  absents  himself  from  his 
counting-house,  and  directs  his 
clerk  to  say  that  he  had  been  there 
during  the  time  he  was  so  absent. 
This  is  evidence  of  an  absenting 
with  intent  to  delay  creditors.  Shan- 
non V.  Owen,  in  error.  392  (6) 

2.  But  the  intent  is  a  question  of  fact 
for  the  jury.  ibid. 

3.  And  if  the  judge  decide  that  the 
facts  constitute  an  act  of  bankruptcy, 
and  a  bill  of  exceptions  be  tendered, 
the  court  of  error  will  award  a  tv- 
nire  de  norco.  ibid. 

II.  Form  of  commission. 

4.  "Where  a  commission  stated  that 
//.  and  B.,  bankers t  being  traders 
according  to  the  provisions  of  6  G, 
4,  c.  16,  some  time  since  became 
bankrupts,  within  the  intent  and 
meaning  of  that  statute:** — Held, 
a  sufficient  allegation  that  the  bank- 
rupts had  traded,  and  committed 
acts  of  bankruptcy,  during  the  ope- 
ration of  that  statute.  ibid. 
3  A 
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BANKRUPT. 


BILL  OF  MIDDLESEX. 


-     III.  fFhat  debit  pravabie. 

5.  A  commission  issues  against  A.  in 
term ;  in  the  same  term  B.  signs 
judgment  in  troTer  against  A. }  the 
judgment  having  relation  to  the 
first  day  of  term,  overreaches  the 
commission,  and  constitutes  a  4£bt 
provable  under  it.  Gretnaaay  v. 
Fuher,  M.  8  G.  4.  page  330 

IV.  Certificate. 

See  in/rd,  6. — Certificate^  1. 

V.  Second  commission  against  vncer- 

tificaied  bankrupt, 

6.  A  commission  issued  pending  a 
former  commission,  under  which 
the  bankrupt  has  not  obtained  his 
certificate,  is  void,  and  the  certifi- 
cate obtained  under  the  second  com- 
mission is  a  nullity.  7t//  v.  IVilsoHf 
JF/.  8  &  9  G.  4.  580 

VI.  Examination  of  debtors  to  the 
estate  before  commissioners* 

See  EviDENOJBj  19. 

VII.  Examination  respecting  the  estate 

of  the  bankrupt. 

See  COMMITMSVT,    1 . 

7.  What  answers  shall  be  deemed  sa- 
tisfactory. 672,  576,  577 

VIII.  Actions  by  assignees. 

8.  Assignees  cannot  at  first  adopt  the 
act  of  a  creditor  interfering  with  the 
bankrupt's  effects  as  creating  a  con- 
tract, and  afterwards  disaffirm  it  as 
a  tort;  although  such  act,  if  disaf- 
firmed by  them  in  the  first  instance, 
would  have  amounted  to  a  wrongful 
conversion  of  the  bankrupt's  goods. 
Brewer  v.  Sparrow,  M.  8  G.  4.      2 

9.  Nor  can  they  affirm  the  same  trans- 
action in  one  part  as  a  contract,  and 
disaffirm  it  in  another  as  a  tort. 

ibid. 

10.  Assignees  may  affirm  the  acts  of  a 
person  interfering  with  the  bank- 
rupt's estate,  even  though  his  acts 
would  amount  to  a  conversion  of  the 
effects,  if  they  had  not  thought  fit  to 
wave  the  tort  and  treat  the  party  as 
their  agent.  ibid. 


II.  In  an  ^etion  by  assignees,  if  the 
d^fefidant  do  not  give  notice  Id  dis- 
pute the  trading,  ^c,  under  6  G.4, 
c.  1 6,  s.  90,  he  ought  not  to  be  per* 
mittol  to  disprove  the  trading,  ar»- 
ble,  Bemasconi  ▼.  Lord  CHengaU, 
M.SQ.4.  ptige326 

BARGAIN  AND  SALE. 
I.  OfafreehM, 
1 .  How  pleaded.  285  (a) 

BARON  AND  FEME. 

I.  Marital  rights. 

I.  A  contract  of  hiring  and  service 

entered  into  by  a  married  woman  is 

defeasible  at  any  mooient  by  the 

husband.  169,  170 

II.  Parochial  settlement  of  wife. 

See  Fauver,  1. — Settlbmbnt,  4,  5. 
— Trespass,  1. 

m.  Plea  of  ccfcerture* 

See  AllATEMSNT,  ^, 

IV,  Validity  of  marriage. 
See  Etidencb^  2, 3. 

BILL  OF  COSTS. 
See  Attobney,  II. 

BILL  IN  EQUITY. 
See  Devise,  6. — Evidence,  C. 

BILL  OF  EXCEPTIONS. 

I.  In  criminal  cases. 

1 .  First  denied  upon  a  trial  for  high 
treason  in  Sir  Henry  Vane's  case. 

280 
IL  In  dvil  cases. 

See  Bankrupt,  3. 

BILL  OF  LADING. 

1.  Title  of  indorsee. 

1 .  Parol  evidence  of  title  acquired  by 
indorsement  of  bill  of  lading.    447 

BILL  OF  MIDDLESEX. 
See  Practice,  1 . 
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BILLS  AND  NOTES. 

BILLS  AND  NOTES. 

SeeJjiEs,  3. — Partners,  2. — Power 
OP  Attorney. — Surety,  1. 

I.  Notice  of  dishonour. 

1.  A.  B,  draws  a  bill  at  30  days*  sight 
on  A.  B. : — The  drawer  is  not  enti- 
tled to  notice  of  non-acceptance. 
Roach  V.  Ostfer,  Af.  8  G.  4.  page\20 

2.  Where  A.  B.  draws  on  A,B.,  a 
letter  written  by  A.B.  the  drawer 
to  the  payee,  expressing  his  appre- 
hension that  the  bill  would  be  dis- 
honoured, coupled  with  the  fact, 
that  the  place  to  which  the  bill  is 
directed  is  the  usual  residence  of 
the  drawer  when  in  England,  is 
evidence  from  which  the  identity  of 
the  drawer  and  the  drawee  may  be 
inferred.  ibid. 

II.  Waver  of  laches. 

3.  Laches  of  holder  not  waved  by  a 
promise  of  payment  made  in  igno- 
rance of  such  laches.  123  (6) 

III.  Stamp. 

4.  A.,  the  acceptor  of  bills  for  251.  and 
50/.,  both  over  due,  pays  221,  \0s. 
to  B.,  the  holder,  ''  on  account"  B, 
says,  *'  I  wish  to  have  the  full 
amount  of  the  251.  bill.**  A.  re- 
plies, "  I  have  no  more  money  now, 
but  will  pay  some  more  soon."  B. 
then  indorses  on  the  25/.  bill,  "  re- 
ceived 22/.  \0s.  in  part  of /x&o  bills:** 
B.  may  appropriate  the  payment  to 
the  25/.  bill,  though  void  for  want 
of  a  stamp.  Biggs  v.  Dwight,  M. 
8  G.  4.  308 

And  see  infrd,  15,16 

IV.  Acceptance  supra  protest. 

5.  Where  B.  accepts  a  bill  for  the 
honour  of  the  drawer,  on  the  refusal 
of  A.,  the  drawee,  it  must  be  pre- 
sented again  to  A.  for  payment  at 
maturity,  before  B.  can  be  charged 
on  his  acceptance.  Williams  v.  Ger- 
maine  the  elder,  M.  8  G.  4.       394 

6.  Even  In  the  case  of  a  bill  payable 
after  sight.  Ibid. 

7.  But  in  foreign  countries  the  ac- 
ceptor supra  protest  is  considered  a^ 
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standing  in  precisely  the  same  situ- 
ation as  an  accepting  drawee. 

page 395  (a),  398  (a),  399  (a) 

8.  A  bill  accepted  for  the  honour  of 
the  drawer,  on  the  refusal  of  the 
drawee,  must  be  presented  to  the 
drawee  at  maturity,  before  the 
drawer  can  be  charged.  Williams  v. 
Germaine  the  younger,  M.  8  G.  4. 

403 

9.  A  presentment  to  the  acceptor  for 
honour  only  is  not  sufficient,      ibid. 

10.  Holder  not  bound  to  acquiesce  in 
acceptance  for  honour.  404 

11.  Nor  to  receive  the  principal  from 
the  drawee  without  tne  expenses  of 
the  protest.     Semble,  399  (d) 

12.  As  to  the  nature  of  the  liability  of 
an  acceptor  supra  protest,  see 

398  (a) 
V.  Protest. 

13.  Omission  of  averment  of  protest, 
ground  of  special  demurrer. 

401,403(6) 
VI.  Accommodation  bill. 
14    As  to  the  period  at  which  an  ac- 
commodation bill  creates  a  contract, 
see  316(6) 

VII.  Alteration. 

15.  As  to  alteration  in  date,  see  ibid. 

VIII.   Banker's  deposit  note. 

1 6.  A  banker's  deposit  note,  "  payable 
at  1 0  days'  sight,  with  3  per  cent, 
interest  until  the  day  of  accept- 
ance." need  not  be  left  for  accept- 
ance.    Suiion  v.  Toomer,  M.  8  G.  4. 

125 

1 7.  "  Acceptance"  in  such  an  instru- 
ment means  "  demand.'*  ibid, 

BIRMINGHAM  COURT  OF 

REQUESTS. 

See  Contforth  v.  Lou'cockf  M.  8  G.  4. 

323 
BONA  NOTABILIA. 
I .  What  shall  be.  530,  53 1 ,  532 

BOND, 
fiifc  Pleading,  9,  10. — Variance,  1. 

1.  Surety  bond. 
1 .  Obligor  of  bond  conditioned  for  the 
faithhil  service  of  A.  while  in  the 
employ  of  B.,   not  discharged  by 
»3a2 
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BURGESS. 


CERTIFICATE. 


giving  notice  that  after  a  certain 
period  be  will  be  no  longer  answer- 
able. Semble,  Calvert  v.  Gordon,  M. 
8  G.  4.  page  497 

2.  Nor  can  the  personal  representa- 
tive of  the  obligor  so  discbarge  him- 
self.    Sanble.  ibid. 

And  seeFLBADisQ,  11. 

• 

II.  Arbitration  bond. 
See  Arbitrament,  IV. 

III.  For  the  performance  of  covenants. 

3.  After  judgment  in  an  action  of 
debt  on  bond,  it  is  no  plea  to  say 
that  the  bond  was  conditioned  for 
the  performance  of  covenants^  and 
that  no  breaches  were  assigned  or 
suggested  in  the  first  action.  Anon. 
ili.  1  &  2  G.  4.  496  (a) 

BOUNDARY. 

I.  Presumption  as  to  the  boundary 

line. 

1.  Where  land,  abutting  on  a  ditch 
and  a  lane,  on  each  side  belongs  to 
diflferent  owners,  the  presumption 
is,  that  the  hedge  and  ditch  on  one 
side  belong  to  the  occupier  of  the 
land  on  that  side.  65 

2.  But  no  such  presumption  arises 
where  the  land  on  both  sides  be- 
longing to  the  same  owner,  he 
demises  to  diflferent  tenants.       ibid. 

3.  And  if  such  owner  demise  the  lane 
jointly  to  the  respective  tenants, 
they  become  tenants  in  common  of 
the  lane.  ibid, 

4.  The  owners  of  two  adjoining  houses 
separated  by  a  wall,  are  presumed 
to  be  tenants  in  common  of  that 
wall,  and  not  as  seised  in  severalty 
vsgue  ad  medium  Jilum.  Wiltshire  v. 
Sidford,  M.  8  G,  4.  404 

II.  Destruction  of  boundaiics, 

5.  And  in  the  absence  of  evidence  of 
such  seisin  in  severalty,  no  action 
can  be  maintained  by  the  occupier 
of  one  house  against  the  occupier 
of  the  other,  for  pulling  down  the 
wall.  ibid, 

BURGESS. 

See  Alderman,   1. — Charter,   1, 

2,5. — Corporation,  J,  \^,  16. 


CANAL. 

5ef  Mandamus,   1. — Rates,  1. 

CAPIAS  AD  RESPONDENDUM. 
See  Attorney,  12. — Practice, 3, 4. 

CARRIAGES. 
See  Lien. 

CERTIFICATE. 

I.  Bankrupt's, 
See  Bankrupt,  6. 

1 .  Afiter  the  first  day  of  term,  a  com- 
mission of  bankrupt  issues  against 

A.  In  the  course  of  the  same  term 

B.  signs  judgment  against  A.  io 
trover:  the  judgment  is  a  debt  pror- 
able  under  the  commission,  and  A.'t 
certificate  is  a  bar  to  a  sci,  fa. 
Greenway  v.  Fisher,  M,  8  G.  4.  330 

II.  Game. 
5ef  Certiorari,  1. 

III.  Parish. 

2.  A  certificate  purporting  to  be 
granted  to  a  pauper  and  his  family, 
by  four  persons,  as  churchwardens 
and  overseers,  is  signed  by  two 
overseers  and  one  churchwarden : 
this  is  an  execution  by  the  major 
part  of  the  overseers  and  church- 
wardens within  S  &c  9  IV.  3,  c,  30. 
Rex  V.  IVhitchurch,  M.  8  G.  4.  472 

3.  Where  such  a  certificate  was  gi?eQ 
in  1758,  and  it  appeared  that  the 
signing  churchwarden  was  nomi- 
nated at  Easter,  and  sworn  in  Sep- 
tember, the  usual  time  for  swearing 
churchwardens,  and  there  was  no 
proof  of  his  having  been  sworn  when 
be  signed  the  certificate,  and  the 
parish  relieved  the  pauper  and  liis 
family  in  another  parish,  at  various 
times  from  1758  to  1827:— The 
Court  presumed  that  the  church- 
warden was  sworn  before  he  signed 
the  certificate,  and  held  the  certifi- 
cate good.  Rex  V.  Whitchurch,  M, 
SG.4,  472 

4.  Jurisdiction  of  magistrates  must  ap- 
pear on  face  of  certificate.  668 

5.  Whether  the  execution  of  a  certifi- 
cate  by  a  churchwarden  who  has 
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not  been  sworn  in^  would  be  good, 
qucerc.  page  472 

IV.  Of  ship's  register. 
6.  How  proved.  447 

CERTIORARI. 

I.  WTiere  grantahle, 
1 .  Tbe  Court  will  not  grant  a  certio- 
rari to  remove  a  conviction  under 
52  Geo.  3,  c.  93,  for  using  a  dog 
and  gun  without  a  certificate^  on  the 
ground  that  jurisdiction  does  not 
appear  on  the  face  of  the  conviction, 
without  an  affidavit,  negativing  the 
jurisdiction.  Rex  v.  Long,  M.  8 
G.  4.  139 

II.  Bail  on. 

See  Procedendo,  1 . 

CHARTER. 
See  CoBPOBATioN. — Quo  Warranto. 

I.  Acceptance  of. 

1.  By  a  new  charter  a  corporation, 
formerly  consisting  of  a  mayor  and 
burgesses,  was  made  to  consist  of 
a  mayor,  aldermen,  chief  burgesses, 
and  burgesses ;  the  three  former  to 
constitute  the  common  council. 
The  common  council  and  a  majority 
of  the  burgesses  expressed  their 
assent  to  the  new  charter,  some  by 
voting  at  an  election  held  under  it, 
and  others  by  a  written  declaration : 
—  Held,  that  this  was  a  sufficient 
acceptance  of  the  new  charter.  Rex 
V.  Hughes,  H.  8  &  9  G.  4.         625 

2.  Qucercy  whether  a  majonty  of  the 
burgesses  need  have  concurred  in 
such  acceptance.  ibid, 

3*  The  acceptance  of  a  charter  is  ge- 
nerally proved  by  evidence  of  act- 
ing under  it.  636 

4.  Whether  an  acceptance  of  a  char- 
ter is  necessary,  qucere.  637 

5.  Semhle,  that  acceptance  of  a  char- 
ter by  a  reasonable  number  of  the 
burgesses  would  be  sufficient,    ibid. 

6.  Any  unequivocal  act  of  the  parties, 
expressive  of  their  desire  to  accept 
the  charter  and  to  be  governed  by 
it,  is  a  sufficient  acceptance.      640 


CHARTER-PARTY. 
See  Insurance,  1. 

CHIEF  BURGESSES  COUN- 
CILLORS. 
1 .  A  select  body  in  a  corporation,  de- 
signated as  chief  burgesses  council- 
lors,  not  necessarily  aldermen.    Rex 
V. Headley,  H.S&9G.4,.  page 345 

CHURCHWARDENS. 

See  Certificate,  III. — Overseers. 
— Select  Vestry. 

CLERK. 

See  Bond,  1,  2. 

COMMENDAM. 

See  QuARE  Impedit,  1. 

COMMISSIONERS   OF   BANK- 

RUPT. 
See  Bankrupt,  VI.  VII. 

COMMISSIONERS  OF  INCLO- 

SURE. 
See  Inclosure  Acts. 

COMMITMENT. 

See  Attorney,  lit. 

I.  Fonn  of  warrant. 

1 .  The  warrant  must  specify  the  cause 
of  commitment.  6Z$  (f) 

2.  Proper  mode  of  describing  cause  of 
commitment.  ibid. 

3.  On  a  question  upon  tbe  legality  of 
the  commitment  of  a  witness  by 
commissioners  of  bankrupt,  all  the 
questions  and  answers  must  be  look- 
ed at  as  forming  one  examination  ;  ' 
and  a  witness  cannot  be  committed 
for  not  answering  as  to  his  belief  s&  to 
the  intention  of  the  bankrupt,  unless 
other  parts  of  his  examination  shew 
such  belief  to  be  material  with  re- 
ference to  the  iierson,  trade,  deal* 
ing,  or  estate  of  the  bankrupt.  Ex 
parte  Bagster,  H.S&9G.4.    572 

4.  A  warrant  of  commitment  by  one 
justice,  under  39  &  40  Geo.  3,  c.  94, 
s.  3,  stating  that  "  A.  bad  been  dis- 
covered and  apprehended  under  cir- 
cumstances that  denoted  a  derange- 
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CORPORATION. 


ment  of  mind^  and  a  jmrpose  of 
coramitting  a  crime  (that  is  to  say, 
an  assault  and  breach  of  the  peace), 
for  which,  if  committed,  he  would 
be  liable  to  be  indicted,  and  that  it 
appeared  to  the  justice  that  he  ought 
to  issue  a  warrant  for  committing 
him  as  a  dangerous  person,  suspect- 
ed to  be  insane,"  sufficiently  "  ex- 
presses the  cause  of  commitment,** 
within  the  meaning  of  the  statute. 
Ex  parte  Gourky,  JF/.  8  &  9  G.  4. 

619 
COMMITTITUR. 
See  Escape,  1 . 

COMPETENCY. 

5ee  Evidence,  4. — Witness,  1. 

CONDITION. 

1.  In  a  lease  not  under  seal,  and 
signed  only  by  the  lessee,  it  is  "  sti- 
pulated and  conditioned^"  that  the 
leasee  shall  not  underlet.  These 
words,  without  an  express  clause  of 
re-entry,  make  the  estate  voidable 
by  the  lessor.  Doe  v.  Watt^  H,  8 
&  9  G.  4.  694 

CONSENT. 

I.  Of  creditors. 

See  Insolvent  Debtor,  2,  S,  4. 

II.  0/ parents, 
1.  By  whom  to  be  proved.    68S,  685 

CONSIDERATION. 

See  Pleading,  I. 

CONSTABLE. 
I.  Presentments  by. 

1.  What  offences  a  constable  may 
present.  274  (d) 

fi,  A  constable  may  present  upon  his 
own  knowledge.  Rex  v.  Jujitices  of 
Somersetshire,  H.Sik9G.4,.     272 

3.  But  this  presentment  must  be  made 
upon  oath.  ibid. 

4.  So^  if  he  go  before  a  grand  jury. 

ibid. 
CONTRACT. 
See  Agreement. 


CONTRIBUTION. 

See  General  Average. — Joint 

Stock  Companies. 

CONVICT. 

See  Settlement,  5. 

CONVICTION. 

See  Distress,  II. — Ju8tices>  1,  2.— 

Trespass,  2,  3. 

I.  H^Atre formal. 
See  Ckrtiorabi«  1. 

COPY  OP  INDICTMENT. 

1 .  Upon  the  trial  of  an  action  for  a 
malicious  prosecution  a  copy  of  the 
indictment  will  be  received  in  evi- 
dence, in  whatever  manner  it  may 
have  been  obtained.  Caddy  v.  Bar- 
low, M.  SG.4.  276 

2.  As  to  the  right  of  the  subject  to  in- 
spect and  obtain  copies  of  indict- 
ments and  other  public  records,  see 

279  (fl) 
COPYHOLD. 
See  Skttlsmbnt,  6. 

CORPORATION. 

I.  Election  to  corporate  qfices. 
^eeCflARTER. — Quo  Warranto,  1. 

I .  A  charter  granted  to  a  corporation  by 
prescription,  recognizes  the  exist- 
ence of  a  body  consisting  of  thirty- 
six  chief  burgesses,  and  directs  that 
the  mayor,  recorder,  **  and  the  chief 
burgesses,  being  the  comnion  coqd- 
cil  of  the  said  botDugh,  of  ukici 
chief  burgesses  some  are  coiled,  known, 
or  distinguished y  by  the  name  and  dis- 
tinction of  chief  burgesses  councilbn, 
of  the  bo/vugh  aforesaid,  or  tlic 
greater  part  of  them,  shall  bare 
power  and  authority  to  choose,  no- 
minate^ and  appoint,  a  mayor,  he," 
and  the  mayor  is  to  be  chosen  oat 
of  the  chief  burgesses  councilhrs. 
It  creates  a  court  of  record  within 
the  borough,  which  is  to  be  held 
before  the  mayor,  recorder,  and 
the  chief  burgesses  councillors,  before 
whom  also  the  sessions  of  the  peace 
are  appointed  to  be  held,  out  of 
whom  the  justices  for  the  borough 
are  to  be  chosen,  and   by  whom 


CORPORATION. 


COSTS. 
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fines  are  to  be  imposed  on  persons 
refusing  to  take  upon  themselves 
offices  to  which  they  are  elected. 
When  the  common  coubcil  are  as- 
sembled in  their  elective  capacity, 
it  is  suftcient  if  any  nineteen  chief 
burgesses  are  present  -,  and  it  is  not 
necessary  that  the  presence  of  a  ma- 
jority of  the  twelve  chief-burgesses- 
councillors,  and  the  presence  of  a 
majority  of  the  twenty-four  chief 
btitgessds  not  being  councillors, 
should  concur.  Res  v.  Headley^ 
M,  8  G.  4.  page  345 

2.  There  fnay  be  a  good  elective  as- 
sembly of  a  select  body  in  a  corpo- 
ration, without  notice  of  the  pur- 
pose of  the  meeting  being  previously 
given.  Rex  v.  Chettoyi^,  H.SSf 
9  G.  4.  534 

3.  As  where  every  member  is  present, 
and  all  agree  to  proceed  to  an  elec- 
tion. 538,  538  (a) 

4.  So,  where  it  is  usual  to  proceed  to 
an  election  after  notice  to  every 
member  to  attend  a  meeting  with- 
out intimating  the  purpose  of  the 
meeting.  538 

5.  As  to  sufficiency  of  notice,  see 

542  (a) 

6.  Where  a  right  of  election  is  given 
by  charter  to  persons,  describing 
them  in  their  corporate  character, 
every  member  within  that  descrip- 
tion must  be  present  at  the  time  of 
election.  Rex  v.  Headley,  H,  8  & 
9  G.  4.  345,  383 

7.  And  in  the  case  of  de6nite  bodies, 
a  miyority  of  each  definite  body 
must   be  present  at   the  election. 

ihid.  54 1  {a) 

8.  Where  a  reasonable  doubt  arises  as 
to  the  right  cff  election  to  corporate 
offices,  the  Court  will  grant  a  quo 
warranto.  387 

9.  What  shall  be  sufficient  notice  of 
a  meeting  for  the  purpose  of  an 
election.  541,  542  ((i) 

II.  Title  to  freedom. 

10.  An  attorney  is  not  as  such  a  trader, 
nor  is  his  articled  clerk  an  appren- 
tice, so  as  to  entitle  the  latter  to  the 


freedom  of  a  corporation  as  by  ap" 
prenticeship  to  a  freeman,  being  a 
trader.  Rex  v.  Doncdster,  H.  8  Sf 
9  Gi  4.  page  545 

III.  Relator. 

J 1 .  An  inhabitant  subject  to  the  ju- 
risdiction of  the  corporate  officers 
is  a  competent  relator  in  a'  quo  war- 
ran/o  information.  Rex  v,  Headley, 
H.8^9G.4.         350,358.364 

12^  So  any  burgess.  Acx  v.  Vaxii^ 
n.8^9  G.4.  538 

13.  Although  the  right  of  election  be 
in  a  select  body.  ibid, 

IV.  Disclaimer  ofqffice* 

14.  Entry  of  disclaimer  on  quo  warranto 
informations.  387  (a) 

V.  Re-election. 

1 5 .  ^fbe  lippottitmetit  of  aA  officer  by  a 
new  charter  to  an  office  which  he  had 
held  under  the  bid  charter  within 
the  time  within  which  a  re-eleetion 
is  prohibited  by  9  Ann.  c.  10,  9.  8, 
does  not  bring  the  party  within  the 
operation  of  that  statute.  634, 635, 

637 
VI.  Tmon  Clerk. 

16.  A  town  clerk  is  a  ministerial  offi- 
cer in  whom  all  the  burgesses  bave 
an  interest.  545 

COSTS. 

1.  Interlocutory. 

1.  Costs  of  shewing  cause  against  a 
rule  in  the  first  instance  are  never 
given.     Rex  v.  Long,  M,  8  G.  4. 

139 

2.  Costs  imposed  upon  a  party  who 
obtains  a  rule  nisi  upon  affidavits 
not  fairly  and  fully  disclosing  the 
facts  of  the  case.  638 

II.  Final, 
And  see  Attorney,  1,  4,  5. 

3.  In  an  action  for  a  debt  recoverable 
in  a  Court  of  Requests,  where  the 
plaintiff  might,  after  verdict,  be  de- 
prived of  costs,  this  court  will  stay 
the  proceedings  on  paymeilt  of  the 
debt  without  costs.  Comjhrth  v. 
Lowcock,  M.  8  G.  4.  321 
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DAMAGES. 


4.  Where  the  expenses  of  an  indict- 
ment for  a  misdemeanour  are  wholly 
defrayed  by  subscription,  the  no- 
minal prosecutors  are  not  entitled 
to  costs  within  5  JV.SpM.c,  l\,  s. 

3.  Rex  V.  Cooke,  H.  S  ^  9  G.  4. 

page  526 

5.  Whether  the  near  relations  of  a 
person  whose  body  has  been  disin- 
terred for  the  purposes  of  dissection, 
are  parties  grieved  within  that  sta- 
tute, qutere.  ibid, 

6.  After  judgment  by  default  and  writ 
of  inquiry  executed,  the  defendant 
Cannot  enter  a  suggestion  underthe 
Middlesex  County  Court  Act,  23  G. 
2,  c.  33,  to  deprive  the  plaintiff  of 
costs.  Strutton  v.  WJdtwell,  H.  8 
Sf  9  G.  4.  562 

7.  Under  the  St.  Alban*s  Court  of  Re- 
quests Act,  the  defendant  must 
plead  his  resiancy  within  the  li- 
berty ;  and  if  he  omit  to  do  so,  he 
will  not  be  allowed  to  enter  a  sug- 
gestion to  deprive  the  plaintiff  of 
bis  costs,  where  the  verdict  is  under 
40«.   Jnsiee  v.  LUei/,  H,  S  ^  9  G. 

4.  564 

8.  In  scire  facias,  see  490  (a) 

9.  In  ejectment,  see  Ejectment,  2. 

III.  As  between  attorney  and  client, 

10.  In  trespass  for  entry,  expulsion, 
and  mesne  pro6ts,  plaintiff  may  re- 
cover the  costs  of  the  reversal  of  a 
judgment  in  ejectment  for  defend- 
ant, as  between  attorney  and  client. 
NaweU  v.  Roake,  M.  8  G.  4.      1 70 

IV.  Double  costs. 
See  562, 564 


See 


297  {b) 


COUNTERPART. 

COUNTY  COURT. 

See  Costs,  6. 

I.  Jurisdiction  of, 

1.  Where  county  court  has  exclusive 
jurisdiction.  323  n, 

2.  Prohibition  to  county  court  after 
judgment,  where  it  has  no  jurisdic- 
tion, ibid. 


COURT  OF  REQUESTS. 

See  Costs,  3,  7. 

I.  Jurisdiction  of, 
1.  When   necessary   to    be  pleaded. 
Anstet  v.  IJUy,  H.  S  if  9  G,  A, 

page  564 

COVENANT. 

I.  Construction  of, 

i.  In  a  lease  described  as  subject  to  a 
net  yearly  rent,  a  covenant  on  the 
part  of  the  tenant  to  pay  sewers* 
rates  and  land  tax  is  to  oe  regarded 
as  a  common  and  usual  covenant. 
Bennett  v.  Wtmack,  H.S^9G.4, 

644 
And  see  Practice,  7- 

II.  fFhat  are  usual  covenants. 
See  Agbeembnt,  2,  3. 

COVERTURE. 

See  Abatement,  2. 

CREW. 
See  Insueance,  2,  3. 

CRIMINAL  INFORMATION. 

iSee  Malicious  Prosecution,  1. 

CUSTOM. 

1 .  fVhat,  valid. 
See  Select  Vestry,  1 . 

CUSTOMARY  FREEHOLDS. 

1.  As  to  the  nature  of  this  tenure,  see 

269  (c) 
DAMAGES. 
I.  Principles  of  assessing, 

1.  In  aggravation  of  damages  in  an 
action  by  W.  for  a  malicious  prose- 
cution of  an  indictment  against  J. 
and  B.,  evidence  may  be  given  of 
the  misconduct  of  the  defendant 
towards  B,  after  his  apprehensioDi 
to  shew  malice.  Caddy  v.  Barlcns^ 
Af.  8  G.  4.  275 

2.  No  new  trial  for  excessive  damages 
in  such  action.  ibid. 

3.  Measure  of  damages  in  action  for 
not  replacing  stock  at  the  day  sti- 
pulated. 491  {a^ 


DEEDS. 
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DEAD  BODIES. 

1 .  Costs  to  prosecutors  of  indictments 

for  disinterring  dead  bodies^  where 

allowed.     Rex  v.  Cooke,  H.  8  &c  9 

G,  4.  page  526 

DEBT,  ACTION  OF. 

I.  Upon  matter  of  record. 

See  the  concurrent  remedy  by  Scire 

Facias. 

1.  To  a  declaration  on  a  judgment  in 
debt  on  bond^  the  defendant  cannot 
plead  that  the  bond  was  conditioned 
for  the  performance  of  covenants, 
and  that  no  breaches  were  assigned 
or  suggested.  496  (a) 

II.  In  the  realty, 

2.  Debt  for  rent  will  lie  against  a 
party  who^  having  agreed  for  a  lease 
at  a  certain  rent,  has  entered  and 
paid  rent  according  to  the  terms  of 
the  intended  lease.  138 

III.  Upon  other  specialties. 
See  Arbitrament. — Bond. —  De- 
vise.—Heir. 

IV.  On  simple  contract. 
See  Account,    3,    4. — Amercia- 
ment, 1. — Arbitrament,  1,2. 

DEBTOR  AND  CREDITOR. 
See  Devise,  III. — Interest,  1. 

1 .  Whether  a  debtor  can  require  his 
creditor  to  receive  the  debt  before 
the  stipulated  day  of  payment,  ^2/(Fre. 

153,  154 
(See  this  point  discussed,  Pothier, 
Obligations,  No.  233.) 

2.  As  to  the  application  of  payments, 
see  Biggs  v.  Dwight,  M,  8  G.  4. 

308,311  (a) 

DEEDS. 

See  Attorney,  9,  10. — Partners,  1. 
— Stamps,  1. — Sureties,  1. 

I.  To  whom  they  belong. 
1 .  Deeds  creating  a  particular  estate 
belong  to  reversioner  after  particu- 
lar estate  determined.  297  (b) 


2.  So  grant  of  next  presentation,  when 
served,  belongs  to  owner  of  ad  vow- 
son,  page  297  {b) 

i^ec  Attorney,  9. 

II.  Profert  of,  when  necessary, 

3.  But  as  the  owner  of  the  advowson 
does  not  claim  under  the  grant,  he 
need  not  make  profert  of  it,  though, 
in  order  to  launch  his  title  in  quare 
impeditf  he  alleges  the  grant,  and  a 
presentation  under  it  as  made  in  his 
right.  ibid, 

in.  Construction  of. 
See  Bono,  1. — Devise,  1. 

IV.  How  proved. 

See  Evidence,  10. 

V.  Operation  of. 

See  Grant,  1. 

DEER. 

I.  Coursing. 
1 .  Evidence  upon  indictment  for.  685 

DEFAMATION. 
See  Libel. 

DEMAND. 

I.  Where  necessary. 

See  Affidavit,  1. — Arbitrament,  1. 

DEMISE. 

See  Lease 

DEMURRER. 
5ee  Pleading,  9,  11. 

I.  General. 

1 .  As  to  the  propriety  of  raising  ques- 
tions for  the  opinion  of  the  Court 
by  demurrer,  see  537 

II.  Special. 

See  Bills  and  Notes,  14. — Plead- 
ing, 9,  and  see  page  496. 

DEPOSIT. 
See  Auctioneer,  1,  2. 

DEPOSIT  NOTE. 
5ee  Acceptance,  1. — Evidenck,  3. 
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DEVISE. 


DOWER. 


DEPOSITIONS. 

5ec£viDEKCE,   1. 

DEVISE. 
I.  What  estate  devisee  shall  take, 

1 .  Upon  a  devise  of  lands  in  trust  to 
educate  the  son  of  the  devisor  until 
twenty-one,  provided,  that  if  the 
wife  df  the  devisor  should  he  living 
"Whtti  hia  son  attained  twenty-one, 
the  devisee  should  retain  and  hold 
in  trust  so  much  as  would  secure  to 
his  wife  SO/,  per  annum  ;  the  wife 
of  the  devisor  having  died  in  his 
life  time  : — Held,  that  the  devisee 
took  a  chattel  interest  only.  Mor- 
nmt  V.  Gough,  M.  8  G.  4.   page  41 

II.  Idability  of  devisee. 

2.  The  ohligor  of  a  bond,  xvithout  pe- 
nalty, for  the  ''payment  to  ^.  M. 
during  her  life  of  20/.  a  year,  he- 
queathed  to  his  wife  30/.  a  year 
fot  her  life,  and  devised  to  de- 
fendant all  his  freehold  messuages, 
&c.  in  trust  to  educate  his  son  until 
twenty-one,  and  to  account  for  pro- 
fits at  that  time ;  provided,  that  if 
his  wife  should  be  living  when  his 
son  attained  fiiU  age,  the  devisee 
should  retain  and  hold,  in  trust, 
such  of  his  estates  as  would  secure 
to  his  wife  the  said  30/.  a  year/* 
Testator's  wife  died  during  his  life- 
time, and  testator  afterwards  died 
leaving  his  son  surviving,  who  after- 
wards died  under  age: — Held,  that 
the  estate  of  the  devisee  ceased  on 
the  death  of  testator's  son  ;  and  that 
the  devisee  was  not  liable  to  A.  M. 
for  any  arrears  of  her  annuity  which 
had  accrued  since  bis  death,  al- 
though the  rents  and  proBts  ex- 
ceeded the  annuity,  morrant  v. 
Gough,  M,  SG.4.  41 

III.    Remedy  of  creditors  against  de- 
visee, 

3.  Under  what  circumstances  a  cre- 
ditor shall  have  general  judgment, 
and  immediate  execution  against  the 
devisee  of -the  debtor,  see        48,  n. 


4.  Action  of  eoveiiant  vHll  not  lie 
against  devisee  of  covenantor. 

page  48,  a. 

5.  So  voucher,  writ  of  annuity,  and 
writ  of  warrantia  chartot,  semble. 

ibid, 

6.  As  io  remedy  against  devisee  of 
covenantor  in  equity,  see  ibid, 

DISCLAIMER. 

I.  Of  tenancy. 
See  fijECTMENT,  1 . — Grant^  2. 

II.  Of  office. 
See  Corporation,  IV« 

DISCOUNT. 

1 .  Excessive  discount  not  usury,  where 
the  advance  is  made  and  the  dis- 
count exacted  by  the  party  ulti- 
mately liable.  151  (6) 

DISCRETION. 
See  Inclosure  Act,  1. 

DISINTERMENT. 

1 .  Costs  of  phisecntion  of  indictment 
for,  where  allowed.  52G 


DISSEISIN. 


See 


221  (c) 


DISTRESS. 

I.  For  rent, 

1.  Since  8  Anne,  c.  14,  (sect.  6,  7,)  a 
distress  no  affirmance  of  the  exist- 
ence of  a  tenancy  at  time  of  distress 
made.  2 1 0  (a) 

II.  Jn  execution  upon  a  conviction. 
See  Just  ICES,  1. 

DISTRIBUTIVE  SHARE. 
See  Executor,  J. 

DOGS. 
5e^  Cebtiorari,  1. — Trespass,  2. 

DOWER. 

I.  Title, 
1 .  What  a  sufficient  sebin  in  the  bus- 
band.  221  (0 


ENTRY. 


ESTATE. 
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DRAFTS  OF  LlSGAL  INSTRU- 
MENT, 
See  Attobney,  9. 

DUPLICITY. 
See  FhtADisQ,  9. 

EASEMENT. 
See  Boundary,  4. 

EAT  INDE  SINE  DIE. 
See  172  (b) 

EJECTMENT. 
I.  Title  of  lessor. 

See  Condition,  1. — Entry,  1,  3. — 
Evidence,  14,  15. — Grant,  J. — 
Lease,  52,  4. 

L  A.  by  deed  "  demised,  kased, 
granted,  assigned,  transferred,  set 
over,  directed,  limited,  and  ap- 
pointed, to  B,  the  moiety  of  certain 
lands,**  in  the  possession  of  A.  and 
C,  habendum  to  B.  daring  the  life 
of  A,  No  livery  of  seisin  was  made. 
C.  was,  at  the  date  of  the  deed,  te- 
nant from  year  to  year  to  A.  of  part 
of  the  lands  : — Held«  that  an  estate 
for  the  life  of  A.  passed  to  B,,  who 
was  entitled  to  recover  in  ejectment 
against  C.  upon  the  determination  of 
A,'s  estate  by  notice  or  disclaimer. 
Doe  \.  Cole,  M.  8  G.  4.  33 

II.  Costs  in, 

St.  A  plaintiff  is  entitled  to  the  costs  of 
the  writ  of  possession.  1 76 

And  see  Costs,  9. 

ELECTION. 
See  Corporation.—- Infant. 

EMANCIPATION. 

I.  fVhen  complete. 
See  Settlement,  8. 

ENTRY. 

1.  RightfvL 
1.  A  party  entitled  to  bring  ejectment 
may  peaceably  enter  without  suit. 

221  (c) 


2.  Going  upon  the  land  and  using  k 
by  a  party  entitled  to  the  possession 
is  au  entry,  although  nothing  be 
said.  page  221 

3.  After  entry  the  party  is  remitted 
to  his  possession  with  relation  to 
the  period  at  which  his  title  ac- 
crued 21SI  (c) 

n.  Wrongful 

See  Costs,  8. — Trespass,  4. 

EQUITY. 
See  Devise,  6. — Evidence,  6. 

ERROR. 

See  Audita  Querela,  1. ---Bank- 
rupt, 3. 

1.  Where  a  stay  of  execution. 

1.  Allowance  of  a  writ  of  error  is  no 
stay  of  execution,  where  sham  bail 
is  put  in.  Bradley  v.  Gompertz,  H, 
8  &  9  G.  4.  567 

II.  At  what  period  record  retnoted. 

2.  Where  the  issue  is  upon  the  tra- 
verse of  an  allegation,  that  after  the 
giving  of  judgment  in  C.  P.  the 
record  was  brought  into  K.  B.  by 
writ  of  error,  it  is  sufficient  to  prove 
by  the  return  to  the  writ  of  error 
that  the  transcript  was  brought  inCb 
K.  B.  after  taxation  of  costs  in 
C.  P.    N<meU  v.  Baake,  M.  8  G.  4. 

175 

ESCAPE. 
I.  Action  for  escape  in  execution. 

1.  In  an  action  against  the  marshal 
for  an  escape,  the  plaintiff  is  entitled 
to  an  inspection  of  the  habeas  corpus 
wad  cnmmttitur  befdre  he  declso'es. 
Fox  V.  Jones,  H.S&[9Q.4.    570 

2.  Secus,  in  C.  P.,  rn  actions  sgninst 
the  warden.  572  {b) 

ESTATE. 

I.  Tenancy  from  year  to  year. 
See  Ejectment  1. — Settlement,  4. 


782 


EVIDENCE. 


EVIDENCE. 


1.  Where  a  party  is  let  into  poeses- 
sion  under  an  agreement  for  a 
lease  and  has  paid  the  stipulated 
rent^  a  tenancy  from  year  to  year 
is  created.   Doe  v.  Sndth,  M.8G.  4. 

page  137 

II.  Estate  tail. 

See  297  (6) 

III.  Copyhold. 
See  Settlement,  5. 

IV.  Customary  freehold. 

See  269  (c) 

V.  Joint  tenancy. 

See  Settlement,  5. 

2.  Authority  of  joint  tenants  of  a  farm 
to  bind  each  other.  640 

VI.  Tenancy  in  common. 

See  £viD£NCE,5. — Settlement^  5. — 
Trespass  J  5. 

'3.  Upon  a  lease  by  tenants  in  com- 
mon the  survivor  may  sue  for  the 
whole  rent ;  althougli  the  reserva- 
tion be  to  the  lessors  according  to 
their  respective  interests.  WaUace 
V.  M'Laren,  /f.  8  &  9  G.  4.      516 

ESTOPPEL. 
See  Landlord  and  Tenant,  1. 

EVIDENCE. 

See  Commitment.  3. — Escape,   1,  2. 
—Practice,  2. 

I.  Onus  prohandi. 
See  Certiorari,  1 ,  and  see        419 

1.  Where  the  interest  of  any  person 
rests  upon  an  affirmative,  it  is  for 
him  to  prove  the  affirmative.  Semble. 

244 

2.  Where,  in  ejectment,  the  plaintiff 
relies  on  the  invalidity  of  a  second 
marriage,  by  reason  of  a  former 
marriage  by  licence,  one  of  the  par- 
ties being  a  minor,  and  the  defend- 
ant has  notice  that  the  question  in- 
tended to  be  raised  is,  whether  the 
first  marriage  was  with  the  consent 
of  the  minor's  parent,  it  lies  upon 
him  to  disprove  such  consent.  Voe 
V.  Price,  H,8&9  G.4.  683 


3.  The  Court  will  not  grant  a  new 
trial  to  let  in  evidence  negativing 
such  consent,  where  that  evidence 
might  have  been  produced  at  the 
trial.  page  683 

4.  It  is  upon  the  party  who  objects 
to  the  competency  of  a  witness  to 
prove  his  incompetency.  672 

II.  Admissible, 

5.  Where,  in  trespass  qvare  dausum 
/regit,  it  appeared  that  plaintiff  and 

defendant,  respectively,  occupied 
lands  under  the  same  landlord,  and 
abutting  on  different  sides  of  a  lane  3 
and  that  defendant  held  under  a 
lease,  not  produced: — Held,  that 
the  evidence  of  the  landlord,  stating 
*'  that  he  had  let  the  lane  jointly  to 
plaintiff  and  defendant,  as  much  to 
one  as  to  the  other,**  was  properly 
received.    Noyey.  Reed,  M,8G.  4. 

63 

6.  Bill  in  equity  cannot  be  read 
against  a  party  not  claiming  under 
plaintiff  or  defendant,  in  the  equity 
suit.  667 

7.  Nor  depositions.  ibid, 

8.  In  an  action  by  A.  for  the  mali- 
cious prosecution  by  C.  of  an  indict- 
ment against  A.  and  B.,  evidence 
of  the  misconduct  of  C.  towards  B., 
after  his  apprehension,  tending  to 
shew  the  bad  motives  of  C,  is  ad- 
missible. Caddy  v.  Barlow,  M.  8  G. 
4.  275 

9.  A  copy  of  the  indictment,  though 
granted  to  B.  only,  is  also  admis- 
sible ',  and  the  Court  will  not  enter- 
tain the  question  of  its  having  been 
fraudulently  obtained.  ibid, 

10  Proof  by  an  apprentice  that  when 
his  apprenticeship  expired  he  asked 
bis  master  for  the  indenture,  who 
said  it  was  with  the  overseers  of  the 
parish ;  and  that  their  successors 
had  searched  for  the  indenture,  hut 
could  not  find  it ;  is  not  sufficient 
to  let  in  parol  evidence  of  the  con- 
tents of  the  indenture,  the  master 
being  alive  and  not  subpoenaed. 
Rex  V.  Denio,  M.  8  G.  4.  295 


EVIDENCE. 


EXCHANGE  OF  LAND.  733 


1 1 .  Parol  evidence  of  the  fact  of  the 
pauper* 8  having  been  tenant  of  pre- 
mises in  the  respondent  parish^  is 
admissible  on  the  part  of  the  appel- 
lant parish,  though  he  held  under 
a  written  agreement  not  produced. 
Rex  V.  Hull,  M.  8  G.  4.    page  AAA 

12.  The  examination  of  a  soldier  un- 
der the  Mutiny  Act,  as  to  his  set- 
tlement, is  not  admissible  in  evi- 
dence, unless  it  appear  that  the  ex- 
aminant  was  quartered  in  a  district 
in  which  the  examining  magistrates 
had  jurisdiction.  Rex  v.  A U  Saints, 
H.8&9G.A.  663 

13.  A,  deposits  money  with  B,  a 
banker,  on  the  terms  of  having  a 
deposit  note,  by  which  B,  shall  en- 
gage to  pay  the  principal,  at  ten 
days*  sight,  with  3  per  cent,  inter- 
est, until  the  day  of  acceptance.  A 
note  is  given  accordingly.  On  re- 
ceiving interest  on  the  note.  A,  is 
told  that  B.  cannot  afford  to  pay 
more  than  2  J  per  cent,  in  future, 
and  •'  3"  is  struck  out,  and  "  2 J" 
inserted  instead  : — Held,  that  the 
payment  of  interest  is  evidence  to 
shew  that  a  principal  sum  corre- 
sponding with,  and  bearing  such 
interest,  was  due ;  and  that  the  note, 
though  void,  may  be  looked  at  to 
see  the  terms  on  which  the  deposit 
was  made.  Sutton  v.  Toomer,  M, 
SG,A.  125 

1  L  As  to  the  admissibility  of  a  judg- 
ment in  an  action  of  ejectment  in 
evidence  against  the  lessee  of  the 
nominal  plaintiff  in  ejectment,  see 

1 72  («) 

15.  Terms  imposed  of  not  giving  a 
judgment  in  evidence.  689 

And  see  Stamp  VH. 

III.  Presimtptive. 
See  Interest,  2. 

16.  A,  B.  draws  a  bill  at  30  days* 
sight  on  A,  B. :  — Held,  that  a  let- 
ter written  by  A,  B,  the  drawer,  to 
the  payee  of  the  bill,  expressing 
his  apprehension  that  it  would  be 
dishonoured,  coupled  with  the  fact. 


that  the  place  to  whicli  the  bill  is 
directed  is  the  usual  residence  of 
A.  B,  the  drawer,  is  evidence  from 
which  a  jury  may  infer  the  identity 
of  drawer  and  drawee.  Roach  v. 
Ostler,  M.SG.A.  page  120 

IV.  Sufficiency  of,  upon  particular  issues. 
And  see  AqrFsEuevt, A. — Attorney,  5. 

17.  Where  upon  pleadings  in  trespass 
quare  dausumf regit,  an  issue  is  taken 
upon  an  allegation  that  after  the 
giving  of  judgment  in  C.  P.  the 
record  was  removed  by  writ  of  error 
into  K.  B. :  it  is  sufficient,,  in  sup* 
port  of  the  affirmative  of  the  issue, 
to  produce  the  return  to  the  writ  of 
error,  purporting  that  the  transcript 
was  brought  into  this  Court  after 
the  taxation  of  costs  inC.  P.  NaweU 
Y.Roake,  M.SG.A.  170 

18.  In  debt  by  A.  and  B,  against  C. 
on  an  award  where  the  submission 
was  by  A.  and  his  wife,  and  B.,  on 
the  one  side,  and  by  C.  and  D. 
jointly  and  severally,  on  the  other, 
the  execution  of  the  submission  by 
the  wife  of  A,,  by  B.,  and  by  D., 
must  be  proved.  Ferrer  v.  Ovent 
M.  8  G.  4.  222 

19.  SembUt  that  a  compulsory  admis- 
sion of  a  debt  extracted  from  the 
defendant,  on  bis  examination  be- 
fore commissioners  of  bankrupt,  is 
not  evidence  of  an  account  stated. 
Tucker  v.  Barrow,   H.8&9G.A. 

518 
And  see  Lien,  2. 

V.  Competencif  of  vjitnesses. 
Vide  suprd,  4. — Witness,  1. 

VI.  Admissions. 

Videsuprd,  1 9. — Interest,2. — Part- 
ner, I. — Relief,  1. — Settle- 
ment, 3. 

VII.  Secondary  evidence. 
Videsuprd,  10,  11. 

EXCHANGE  OF  LAND. 

See  Inclosure  Act,  1. 


734      FIERI  FACIAS. 


GENERAL  AVERAGE. 


EXECUTION. 

See  Erkor^  I. — Fieri  Facias. 

1«  When    to    be    made   retuniable. 

page  319  (a) 

EXECUTORS  AND  ADMINIS- 
TRATORS, 

Sre  AoRiBKMBNT,  1.— -Mandamus,  1, 

I.    Actions  against 

!•  Assumpsit  does  not  lie  for  the 
amount  of  the  plaintiff's  distributive 
share  of  the  personal  estate  of  an 
intestate,  admitted  by  an  adrainis* 
trator  to  be  in  his  hands.  Jones  ▼. 
Tanner,  M.  8  G.  4.  420 

2.  A  fortiori,  it  will  not  lie  against 
the  executor  of  such  administrator, 
upon  an  admission  made  by  the 
former.  ibid. 

And  see  Pleading,  1 . 

EXPRESSIO  EORUM  QU^E  TA- 
CITE  INSUNT. 

9ee  21],  211  (b) 


See 


319  (a) 


EXTENT. 
I.  Immediate, 

FACULTY. 

I.  Operation  of. 
See  Select  Vestry. 


FALSE  IMPRISONMENT. 

1.  What  decn^e  of  restraint  of  the 
person  will  constitute  an  imprison- 
ment, see  215  (a) 

FARMER. 
See  Partners,  2. 

FEIGNED  ISSUES. 
See  647,  649 

FIERI  FACIAS. 

1.  Where' A,  having  entered  into  an 
agreement  for  a  lease,  has  been  let 


into  possessiop,  and  has  paid  the 
stipulated  rent,  a  tenancy  from  year 
to  year  is  created,  which  the  sheriff 
may  sell  under  SkJi.Ja.  against  A, 
Doe  Y.  Smith,  M.  8  G.  4.  page  137 
2.  Provided  the  writ  issue  bf  the 
name  in  which  judgment  has  been 
obtained,  the  execution  is  regular, 
notwithstanding  the  defendant  be 
misnamed.  298 

FOREIGN  ATTACHMENT. 

I.  Locality  of  cause  of  action. 
See  306  (c) 

II.  Practice  upon. 
See  305 

FRAUD. 

See  Evidence,  8. 
1.  With   respect  to  parochial  settle- 


ment, see 


470  (c) 


FRAUDS,  STATUTE  OF. 

I.  Agreement  to  be  ansTperablefor  the 
debt  of  another, 

1 .  What  shall  be  a  sufficient  guaran- 
tee within  fourth  section  of  the  sta- 
tute. 201  (a) 

2.  What  a  sufficient  consideration. 

710 

FREIGHT. 
I.  How  constituted. 

1 .  A  sum  paid  by  the  freighter  to  the 
owner  for  the  use  of  the  entire  ship 
is  not  properly  denominated  freight. 
Etches  V.  Aldan,  157 

2.  As  to  the  mode  of  estimating  the 
amount  of  freight  as  a  subject-mat- 
ter of  insurance,  see  163(a),  165(6  j 

GAME  LAWS. 
5ee  Certiorari,  1. — Deer,  1. 

GENERAL  AVERAGE. 

I.  What  shall  be  contributory  to. 
See  165(6),  166 


HIGHWAY. 


INDEMNITY.       785 


GENERAI.  I^IEN. 
See  LiBN,  I. 

GRANT. 

I.  Operation  qf, 

1.  A  grant  by  deed  pf  lapds  in  (he 
possession  of  a  tenant  from  year  to 
year  habendum  during  tbe  life  of 
the  grantor,  will  pass  an  estate  of 
freehold  without  livery  or  attorn- 
ment. Doe  V.  Cole,  M.  8  G.  4.    33 

2.  And  upon  ihe  disclaimer  of  the  te- 
nant for  years,  the  grantee  may  en- 
ter or  bring  ejectment.  ibid. 

HABEAS  CORPUS. 
See  Escape,  1 . 

HABERE  FACIAS  POSSES- 
SIONEM. 

See  Ejectment,  2 — And$ee  %%\  (a) 

HEIR. 

1.  Judgment  and  execution  against 
heir.  47,  48,  n. 

And  see  Devise. 

HIGHWAY. 

I.  Stopping  up. 
See  Turnpike  Act,  1 . 

1 .  Notice  of  appeal  against  an  order 
for  stopping  up  a  highway  must 
state  that  the  appellant  is  a  party 
aggrieved.  The  King  v.  The  Jus- 
tices  of  West  Riding  of  Yorkshire, 
if .  8  &  9  G.  4.  547 

II.  Obstruction, 
See  Pleading,  7. 

III.  Repairs. 
See  Justices,  1. 

2.  Under  the  Highway  Act,  13  G.  3, 
c.  78,  s.  34,  a  justice  of  the  peace 
cannot  present  a  road  out  of  repair, 
upon  the  information  of  any  other 
surveyor  of  highways  than  the  sur- 
veyor appointed  for  the  particular 
parish,  township,  or  place,  where  the 
road  lies.  Rex  v.  FyHngdales,  M. 
8  G.  4.  176 


HIRING  AND  SERVICE. 
See  AoBSBMBNT,  1.  -^  Sbttle- 

9CENT,  IV. 

HONORARY  OBLIGATION. 
1 .  Ambiguity  of  this  term.      202  (a) 

HUSBAND  AND  WIFE. 
See  Baron  and  Feme. 

IDENTITY. 
I.  Of  person. 


!•  Where  to  be  inferred  from  identity 
of  name.  Roach  v.  Ostler^  M* 
8G.  4.  120,  123  (a) 

II.  Of  office  or  benefice. 
See  123  (a) 

III.  Of  trespasse^n 

2.  In  declaration  and  plea       1 72  (b\ 

173  (a) 

IGNORANTIA  LEGIS. 

1.  Ignorance  of  a  public  statute,  not 
allegeable.  500  (/) 

IMPRISONMENT. 

1 .  What  restraint  shall  amount  to  aq 
imprisonment.  2 1 5  (6) 

INCLOSURE  ACTS. 
I.  A loard  of  commissioners. 

1 .  Under  a  power  to  award  lands  in 
exchange  for  other  lands,  provided 
such  exchange  be  made  with  the 
consent  of  the  respective  owners, 
and  to  award  lands  to  persons  who 
shall  agree  to  purchase  the  interest 
of  any  proprietor  of  lands  directed 
to  be  inclosed,  an  award  that  A. 
shall  receive  lands  from  B,  in  ex- 
change for  lands  of  A,  and  for  20Q0L 
to  be  paid  by  A,  to  B,,  is  yalid. 
Dot  V.  Preston,  M.SG.4.        713 

fi.  Such  an  award  does  not  require  an 
ad  valorem  tiUimp.  ibid. 

INDEMNITY. 
See  Bond,  I.  III. 


736  INSOLVENT  DEBTOR. 


INSURANCE. 


INDICTMENT. 

I.  For  misdemeanour. 

See  CosTS^  4,  5. — Evidence,  1,  8,  9. 
— Pleading,  3. — Presentment,  1. 

INDORSEMENT. 

See  Bill  of  Ladino,   1 . — Bills  and 

Notes,  4. 

INFANT. 
I.  His  privileges, 

1 .  Not  bouod  by  an  account  stated  by 
bim.  522(a) 

2.  Nor  by  bis  election.  ibid, 

INFORMATION. 

]  •  In  an  action  for  a  malicious  prose* 
cution  a  rule  absolute  for  a  criminal 
information  against  defendant  is  no 
bar.    Caddy  v.  Barlow,  M,  8.  G,  4. 

276 

INITIALS. 
See  Sheriff,  I.         • 

INQUIRY,  WRIT  OF. 

See  562,  562  (a) 

1.  Under  8  &  9  ^.  3,  cap.  1 1,  s.  8. 

496  (a) 
INSANE  PERSONS. 
See  Commitment,  3. 

INSOLVENT  DEBTOR. 

I.  Schedule, 

L  As  to  mistakes  in  the  schedule,  see 

245  (b) 

II.  Authority  of  assignee, 

2.  Assignee  of  an  insolvent  debtor 
may  commence  an  action,  without 
first  obtaining  the  consent  of  the 
creditors.  Allison  v.  Rayner,  M. 
8  G.  4.  241 

3.  Under  1  G.  4,  c.  19,  s.  11,  the  as- 
signee could  not  proceed  further 
than  an  arrest  on  mesne  process, 
without  consent  of  creditors,     ibid. 

4.  But  under  7  G.  4,  c.  57,  the  con- 
sent of  creditors  and  approbation  of 


a  court  or  a  commissioner  are  re- 
quired only  for  the  submission  of 
disputes  to  arbitration  and  suits  in 
equity.  page  242  (a),  245  {b) 

5.  The  want  of  consent  cannot  be  set 
up  by  a  debtor  to  the  estate  as  a 
defence  to  an  action.  243 

INSPECTION^.OF  DOCUMENTS. 

See  Escape,  1. — Practicb,  IV. 

1.  As  to  inspection  of  public  records, 

279  (fl) 


see 


.  • 


INSURANCE. 
I.  Interest. 

1 .  A,  lets  his  ship  to  freight  and  char- 
ter to  B.  for  a  voyage,  the  probable 
duration  of  which  is  eight  months, 
at  100/.  per  month,  and  by  the 
charter-party  B.  is  to  make  the  ad- 
vances for  sailing  charges,  on  ac- 
count of  the  money  payable  for  the 
hire  of  the  ship,  miscalled  '[freight" 

B,  insures  300/.  with  C,  for  money 
advanced  on  sailing  charges,  and  A, 
at  the  same  time,  insures  400/.  with 

C,  on  freight.  Upon  a  total  loss : 
— Held,  that  C.  is  not  entitled  to 
consider  A,'s  policy  as  effected  on 
gross  freight,  and  that,  the  amount 
being  800/.,  A,  is  his  own  insurer 
for  a  moiety  of  the  risk.  Etches  ?. 
Aldan,     M,  8  G.  4.  157 

11.  Seavx)rthincss. 

2.  The  implied  warranty  of  seaworthi- 
ness in  a  policy  on  a  ship,  does  not 
extend  to  her  being  seaworthy  at 
every  port  which  she  leaves  in  the 
course  of  her  voyage.  Huldszcorth 
V.  fVise,  £/.  8  &  9  G.  4.  673 

III.  Negligence, 

3.  Negligence  of  the  crew  does  not 
discbarge  the  underwriter,  if  the  loss 
is  occasioned  by  one  of  the  perils 
insured  against.  ibid. 

IV.  Stranding, 

4.  Policy  on  goods  "  warranted  free 
from  average^  unless  general,  or  the 
ship  be  stranded."     On  the  voyage 


INTEREST. 


JOINT  STOCK  COMPANY.  787 


the  ship  was  driven  by  necessity  into 
a  harbour  dry  every  tide,  where  she 
was  moored  along  the  quay,  in  the 
phice  usual  for  ships  of  her  burthen, 
and  in  as  safe  a  situation  as  could 
be  found ;  and  being  sharp  built, 
she  was  lashed  to  the  pier  by  a  rope 
from  her  mast  head,  which  the  mate 
insisted  to  be  sufficient;  though  it 
was  objected  to  by  the  pilot  who 
had  brought  the  ship  in.  When 
the  tide  ebbed,  the  rope  broke,  and 
the  ship  fell  over  and  bilged,  and 
the  goods  in  consequence  were  da- 
maged. If  the  rope  had  not  broken, 
the  accident  would  not  have  hap- 
pened:— Held,  that  the  ship  was 
stranded.  Bishop  v.  Pentland,  M. 
8  G.  4.  page  49 

V.  Total  loss. 

5.  A  ship  deserted  at  sea  by  her  crew, 
under  a  hondjide  belief  that  the  ship 
is  sinking,  is  totally  lost.  Holds- 
iDorth  v.  Wise,  H.8&c9G,4.   673 

6.  The  right  of  the  assured  to  recover 
as  for  a  total  loss,  is  not  affected  by 
her  being  afterwards  restored  at  an 
expense  equal  to  her  value.       ibid, 

VI.  AbandonmmL 

7.  An  abandonment  is  justified  by  the 
total  loss  for  a  time  of  the  use  or  of 
the  possession  of  the  thing  insured. 

681 
INTENT. 

See  Bankrupt,  1 ,  2,  3. 

INTEREST. 

<See  Evidence,  4. — Insurance,  I.— 
Witness,  1. 

I.  Of  money. 
See  Mandamus,  2. 

1 .  The  taking  of  any  interest  pro- 
hibited by  13  Eliz.  c.  8.  s.  5.  (un- 
repealed,) under  forfeiture  of  the 
simple  interest  reserved.       207  (a) 

2.  The  payment  of  interest  is  evidence 
to  shew  that  a  principal  sum  cor- 
responding with  such   payment  is 

VOL.  I. 


due.     Sutton  v.  Toomer,  M,SG.4, 

page  125 
3.  As  to  the  distinction  between  in- 
terest and  an  increase  of  the  amount 
of  purchase  money,   see    Beete  v. 
Bidgood.  143 

INTRUSION. 

See  Trespass,  4. 

IRREGULARITY. 
SeeFtiACTicEf  VIL 

JEOFAILS. 

I.  What  defects  are  aided  after  ver- 
dict, see  285 

JOINDER  OF  COUNTS. 
See  Pleading,  1. 

JOINT  STOCK  COMPANY. 

1.  lAahility  of  members  to  thirdpersons. 

See  Partner,  1. 

1.  A,,  B.,  and  C,  directors  of  a  pro- 
jected joint  stock  company,  con- 
tract in  their  own  names  with  Z)., 
a  shareholder,  for  the  purchase  of  a 
mine,  and  after  the  formation  of 
the  company,  enter  into  further 
agreements  with  D.  respecting  the 
purchase,  with  a  clause,  exempting 
them  from  personal  liability  upon 
certain  parts  of  the  contract: — 
Held,  that  A.,  B.,  and  C,  may  be 
sued  by  D.  upon  those  parts  of  the 
contract  to  which  the  exemption 
does  not  apply.  AttTsood  v.  Small^ 
M.  SG,4.  246 

2.  As  to  the  liability  of  the  Patriotic 
Assurance  Company  of  Ireland,  see 

158  (a) 

II.  Liability  of  members  inter  se» 
See  Attorney,  2. 

3.  As  to  contribution,  see  Milbvm  v. 
Codd,  M.  8  G.  4.  240 

Andseesuprd,  1. 
3  b 


738 


JUSTICES. 


LEASE. 


JOINT  TENANTS. 
See  Estate^  V. 

JUDGMENT. 
I.  To  what  period  U  relates, 

1 .  Relation  of  judgment  to  first  day 
of  term  in  cases  of  bankruptcy. 
Greenway  v.  Fisher ^  M,  8  G.  4.  330 

II,  Proceedings  upon. 
See  Debt,  1. — Scire  Facias,  I. 

III.  Admissibilitj/  ojy  in  evidence. 

See  Evidence,  14^  15. 

2.  Party  restrained  from  setting  up  a 
former  judgment  upon  second  trial. 

689 

JURISDICTION. 

Sec  County  Court,  I. — Court  of 
Request,  1. — Justices,  II. 

JUSTICES. 

See  Alderbi AN,  2. — Certiorari,  1 . — 
Commitment,  1. — Highways,  1. 
.  Mandamus, 3. — Mayor,  I. 

I.  Ucsponsihility  of. 
See  infrd,  6, — Trespass,  2. 

1.  No  action  lies  against  justices  for  a 
distress  under  a  conviction  for  not 
doing  statute  labour  on  the  high- 
ways, where,  by  reason  of  plaintiff's 
occupying  land  within  the  parish, 
the  justices  have  jurisdiction  Faw- 
cettY,  Fouiis,  M.  8G.4,  102 

II.  Jurisdiction  of. 
See  Settlement,  1. 

2.  In  such  a  case  a  prescriptive  ex- 
emption in  respect  of  the  particular 
estate  or  hamlet  should  be  pleaded 
or  given  in  evidence  before  the  jus- 
tices, or  made  the  subject  of  an  ap- 
peal to  the  quarter-sessions.      ibid, 

3.  A  person  whose  name  is  added  to 
that  of  the  regular  officer  in  a  war- 
rant under  a  Ji.fa,,  by  the  plain- 
tiff's attorney,  and  who  is  employed 
to  watch  the  goods  after  they  have 


been  taken  by  tbe  officer,  is  not  a 
labourer t  within  the  jurisdiction  of 
justices  of  the  peace,  under  20  G.  2, 
c.  16.  Bramwell  v.  Pameck,  M, 
8G.  4.  pagf  409 

4.  No  presumption  in  favoor  of  juris- 
diction of  magistrates.  Res  ▼.  AU 
Saints,  H.  8  &  9  G.  4.  668 

5.  Whether  jurisdiction  is  sufficiently 
shewn  if  it  be  alleged  on  the  face  of 
the  instrument,  or  whether  it  mast 
be  proved  aliunc^,  quctre  ibid. 

6.  Where  there  is  an  entire  want  of 
jurisdiction^  an  action  may  be  main- 
tained against  justices.  109 

LABOURER. 

1.  Who,  within  20  Geo.  2.  c.  19. 
Bramwell -v,  Penneck,  M.  8  G.  4. 

409 

2.  The  describing  a  party  by  the  ad- 
dition of  "  labourer"  in  a  warrant 
not  tantamount  to  an  allegation  of 
his  being  a  labourer.  Ufid, 

LACHES. 

I.  Waxer  of. 
See  Bills  and  Notes,  IL 

LANDLORD  AND  TENANT. 

See  Agreement,  2. — Lease,  1. 

1.  Tenant  at  liberty  to  dispute  title 
of  party  to  whom  be  has  attorned, 
but  from  whom  he  did  not  receive 
possession.    Cornish  v.  Scarell,  703 

LEASE. 

I.  JVhat  shall  amount  to  a  Lease. 
See  Estate,  1 . 

II.  Construction  of, 

1 .  Demise  for  years,  at  the  rent  of 
79/.  125.  6rf.,  with  a  stipulation  that 
lessee  shall  not  build  without  a 
written  licence.  Covenant  by  lessor 
to  pay  all  taxes,  then  charged  or  to 
be  charged,  upon  or  in  respect  of 
the  land.  Lessor  having  given  such 
licence,  of  even  date  with  the  lease, 
buildings  are  erected,  whereby  the 


LEASE. 


LIEN. 
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value  of  the  estate  is  improved^  and 
the  amount  of  taxes  increased : — 
Held^  that  lessor  is  liable  for  the 
amount  of  taxes^  calculated  upon 
the  rent  of  791.  12*.  6rf.  only.  fTat- 
son  V.  Home,  M,  8  G,  4.  page  191 
S.  Upon  a  demise  "  until  Michaelmas 
next,  and  no  longer,"  with  the  pri- 
vilege of  using  part  of  the  premises 
for  specific  purposes  till  Lady-day 
following,  ejectment  maybe  brought 
for  those  parts  to  which  the  privi- 
lege does  not  extend,  in  the  interval 
between  Michaelmas  and  Lady-day. 
Doe  v.  Houghton,  M.  8  G.  4.     208 

3.  Such  an  agreement  containing  an 
express  provision  for  giving  up  the 

farm  at  Michaelmas,  the  lessor,  with 
the  assent  of  the  lessee,  adds  the 
words,  "  house  and  buildings :"  — 
Semhie,  that  this  alteration  does  not 
require  a  new  stamp.  ibid, 

4.  By  a  local  act  of  parliament,  and 
a  lease  made  in  pursuance  thereof, 

A.  grants  to  B,  lands,  with  liberty 
to  lay  waggon  ways  for  the  carriage 
of  coals,  for  the  term  of  sixty  years, 
and  such  further  term  as  B,,  his 
executors,  &c.,  shall  work  certain 
coal  mines ;  proviso,  (both  in  the 
act  nnd  the  lease,)  that  if  B,  cease 
to  work  the  mines,  or  fail  in  any 
one  year  to  carry  a  certain  quantity 
of  coals  to  a  depository  called  C,  A, 
may  re-enter.  By  a  subsequent  act 
the  quantity  to  be  carried  is  in- 
creased ;  proviso,  that  if  B.  do  not 
yearly  carry  such  increased  quantity 
to  C,  "  or  to  some  other  place  near 
thereto,  to  be  used  as  a  depository 
for  coals  instead  thereof,*'  A,  may 
re-enter.  By  the  last  proviso, 
the  first  is  virtually  repealed ;  and 

B,  carrying  the  increased  quantity 
to  a  depository  near  to  C,  is  ex- 
cused from  carrying  coals  to  C.  Doe 
V.  Brandling,  H.Sk9G.4.     600 

5.  What  shall  be  considered  as  net 
rent.  644 

III.  Covenants  in, 

6.  As  to  what  shall  be  considered  an 
usual  covenant^ see  AoRBEMBXT,  2, 3. 


LIBEL. 
See  Pleading,  3. 

LIBERUM  TENEMENTUM. 

1.  See  replication  to  a  plea  of  Uhe^ 
rum  tenementum,  when  pleaded  by 
way  of  assertion  of  title,  and  not  as 
the  common  bar.  page  221  (c) 

LICENCE. 

1.  Operation  of, 

1.  A  licence  from  the  vendee  of  a  chat- 
tel to  the  vendor  to  resume  the  pos- 
session if  the  price  be  not  duly 
paid,  is  an  answer  to  an  action  oif 
trover  brought  bythe  vendee  against 
the  vendor  for  resuming  the  posses- 
sion upon  non-pa3rment  of  the  price 
at  the  stipulated  period.  Howes  v. 
Ball,  M,  8  G,  4.  288 

2.  But  it  is  no  defence  in  an  action 
brought  by  the  alienee,  where  the 
possession  is  resumed  after  the  alien- 
ation. ibid» 

3.  Nor  is  it  available  against  the  per- 
sonal representative  of  the  vendee, 
where  the  resumption  is  after  his 
death.  ibid. 

LIEN. 
I.  General. 

1.  A  wharfinger  has  a  general  lien 
in  respect  of  wharfage.  Holderncss 
v.  Collinson,  M.  8  G.  4.  55 

2.  A  wharfinger  has  not  a  general  lien 
in  respect  of  labourage  and  tvare- 
house-room^  except  by  agreement, 
express  or  implied.  ibid. 

3.  General,  continued,  and  undis- 
puted usage,  may  be  evidence  of 
such  agreement.  ibid, 

4.  But  where  the  right  is  disputed  in 
the  place  where  the  wharfinger 
lives,  he  cannot  set  it  up  against  a 
customer,  unless  he  has  previously 
given  him  notice  that  he  will  deal 
only  on  those  terms.  ibid^ 

3  b2 
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MANOR- 


II.  Particular. 
See  Vendor  and  Purchaser. 

5.  A.  purchased  and  paid  for  East 
India  silks^  the  warrants  for  which 
he  sent  to  B.,  his  broker,  with  bills 
to  nearly  their  value,  drawn  upon 
B.,  which  B.  accepted.  B.  did  not 
pay  his  acceptances  when  due,  but 
received  from  A,  the  acceptances 
of  A,  to  nearly  the  same  amount, 
for  the  purpose  of  taking  up  his 
own  acceptances,  but  which  he  ap- 
plied to  his  own  use,  and  after- 
wards pledged  the  warrants  with  C. 
In  trover  for  the  warrants  by  A. 
against  C: — Held,  that  by  s.  8,  of 
6  G.  4,  c.  94,  B.  not  having  paid 
bis  own  acceptances,  had  no  lien 
upon  the  warrants  which  he  could 
transfer  to  C. ;  and  that  therefore 
C.  had  no  right  to  detain  them  as 
against  A.  Fletcher  v.  Heath,  M. 
8  G.  4.  page  335 

6.  As  to  the  lien  of  the  vendor  of  a 
chattel  for  the  price,  see  Howes  v. 
^fl^,  JW.8G.4.  288 

7.  As  to  the  lien  of  the  vendor  of  a 
chattel  for  repairs,  291  (o) 

8.  No  lien  where  possession  obtained 
by  wrong.  292  (a) 


LIVERY  OF  SEISIN. 
See  Ejectment,  1 . 

LONDON     COURT     OF     RE- 
QUESTS ACT.        322  (fl),  567. 

LUCRUM    EX     PRiEROGATA 
SOLUTIONE  EXACTUM. 

See  151  (b) 

LUNATIC. 
See  Commitment,  1. 

MALICIOUS  PROSECUTION. 

See  Evidence,  6,  7. 
I.  Remedies  of  party  prosecuted. 


I 


1 .  A  rule  for  a  criminal  information 
is  no  bar  to  an  action  for  a  mali- 
cious prosecution.  Caddy  v  Bar- 
law,  M.8G.4.  page  275 


MANDAMUS. 
See  Corporation,  3. 

I.  In  what  cases  granted. 

1.  This  Court  will  grant  a  mandamus 
to  a  canal  company,  to  enter  upon 
their  books  the  probate  of  the  will 
of  a  deceased  shareholder ;  leaving 
any  question  as  to  the  validity  and 
effect  of  the  probate  to  be  raised  by 
a  return  to  the  writ.  Rex  v.  IVor- 
cester  Canal  Co.     H.S&9G.4, 

529 

2.  The  Court  will  grant  a  mandamus 
to  commissioners  entrusted  by  act 
of  parliament  with  the  regulation 
of  the  expenditure  of  a  parish,  to 
compel  them  to  levy  a  rate  for  the 
purpose  of  paying  off  a  sum  bor- 
rowed on  the  rates  by  former  com- 
missioners without  pledging  their 
personal  responsibility,  where  the 
liabilities  created  under  the  former 
act  are  reserved  by  the  new  act, 
although  the  latter  directs  that  the 
commissioners  shall  be  sued  in  the 
name  of  their  clerk,  and  no  interest 
has  been  paid  within  twenty  years. 
Rex  V.  St.  Paul,  ShadweU,  H,S&9 
G.  4.  591 

3.  Mandamus  to  justices  to  enter  con- 
tinuances and  hear  appeal.  Rei  v. 
Justices  of  West  Ruling  of  York' 
shire,  H.8  8c9G.4.  547 


MAINTENANCE. 
See  Settlement,  3. 

MANOR. 

I.  Relative  rights  of  lord  and  tenant. 

1.  In  respect  of  timber,  &c.    Fleming 
V.  Sitnpson,  M.8G.4.  269 


MISDEMEANOUR. 


NEXT  PRESENTATION.  741 


MARRIAGE. 

See  Settlement,  4,  5. 

I.  When  vaUd. 
See  Evidence,  2,  3. 

MARSHAL. 

See  Escape,  1. 

MASTER  AND  SERVANT. 

I  •  The  master  de  facto  of  a  married 
woman  may  maintain  actions  found- 
ed upon  that  relation  against  a 
wrongdoer,  though  the  contract 
may  not  be  binding  as  against  the 
husband.  Harper  ▼.  la^fkm,  M. 
8  G.  4.  page  1  ^% 

MAYOR. 
1 .  Not  necessarily  a  justice.  369 

MEMORANDA.  J,  515 

MESNE  PROFITS. 
See  Costs,  1. — Entby,  3. 


MIDDLESEX  COUNTY  COURT. 
See  562,  562  (6),  566 


MIDDLESEX   COURT  OF  RE- 
QUESTS. 

See  322  (a) 

MINES. 

See   Joint    Stock  Company,    1. — 
Fabtners,  1. 

MISDEMEANOUR. 

I.  Costs, 

1.  Where  allowed  to  prosecutors  of 
misdemeanours.  Res  v.  Cooke,  H. 
S  &  9  G.  4.  526 


II.  Recognizance. 

1.  Recognizance  by  prosecutor  of  in- 
dictment for  misdemeanour  under 
bW.Si  M,  c.  11,  S.2.     pageb2% 

MISNOMER. 
See  Execution,  1 . — Sheriff,  1  >  2, 3. 

MISTAKES. 

1.  In  an  attorney's  bill,  see      245(6) 

2.  In  an  insolvent's  schedule,  see  Und. 

MUTINY  ACT. 

1 .  Examination  of  soldier  as  to  set- 
tlement under  22  Geo.  3,  c.  4.  667 

2.  Under  5  Geo.  4,  c.  13.  ibid. 

3.  Power  of  magistrates  under  Mutiny 
Act  is  magisterial  and  not  ministe- 
rial. 66% 

NEGLIGENCE. 

See  Attorney,  1,  1 1 .— Insurance, 
2,  6. — Turnpike  Roads,  5. 

NEW  TRIAL. 

I.  IThen  grantable. 
See  Practice,  2,  7. 

1 .  A  new  trial  will  not  be  granted,  in 
an  action  for  a  malicious  prosecu- 
tion, on  the  ground  of  excessive 
damages.  Caddi/  v.  Barlow,  M.  8 
G.  4.  275 

2.  Nor  to  enable  a  party  to  produce 
evidence  with  which  he  might  have 
been  provided  at  first  trial.  Doev. 
Price,  H.S&9G.4.  683 

II.  4ffida:Dits. 

3.  Where  a  rule  nisi  for  a  new  trial 
is  obtained  without  affidavit,  no  af- 
fidavit can  be  read  in  answer. 

393  (a) 

NEXT  PRESENTATION. 
5ee  Deeds,  2. 
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PARTSTERS. 


NIL  DEBET. 

See  Arbitrament^  2, 

NONSUIT. 

1.  Not  gran  table  in  bank  wbere  no 
leave  reserved  at  nisi  prius.  page  261 

NOTICE  OF  APPEAL. 

See  Appeal,  2. 

NULLA  BONA. 
See  Sheriff,  1 . 

NURTURE. 

See  Pauper,  2. 

OBLIGATION. 
See  Bond — Honorary  Obligation. 

OxMNIA  PRiESUMUNTUR 
RITE  ESSE  ACTA. 

1 .  This  maxim  does  not  apply  to  facts 
wbicb  constitute  jurisdiction  of  ma- 
gistrates. '.  668 

2.  Or  of  commissioners  of  bankrupt. 

ibid. 

ONUS  PROBANDI. 
See  Evidence,  I. 

OPPRESSION. 
See  Stay  of  Proceedings,  1. 

ORDERS  OF  JUSTICES. 
1.  Jurisdiction  not  presumed  in.     669 

OSTLER. 
See  Settlement,  7,  1 1 . 

OTHER  ACTION  PENDING. 

See  Abatement,  1 .  —  Stay  of  Pro- 
ceedings, 2. 

OVERSEERS. 

See  Certificate,  2. — Select 
Vestry. 


I.  D»(3f  cfoverseen. 

1 .  The  refusal  by  an  overseer  to  aUow 
a  parishioner  an  inspection  of  a 
poor  rate,  constitutes  the  latter  a 
party  aggrieved,  and  the  former  a 
defaulter,  within  1 7  Geo,  2,  c.  3, 
s.  3.  Bennett  v.  Edwards,  M.  8 
G.  4.  page  482 

2.  Whether  an  assistant  overseer  is  a 
person  within  that  statute,  qii(tre. 

ibid. 

3.  In  an  action  upon  that  statute,  it 
must  be  proved  that,  under  his  ap- 
pointment by  the  select  vestry,  it 

'  18  the  duty  of  the  overseer  to  pro- 
duce the  rate.  ibid. 

OYER. 

See  Variance,  1 . 


PARENT  AND  CHILD. 
See  Pauper,  1,  2. — Settlement,  8. 

PARTNERS. 

See    Attorney,     2. — Joint    Stock 
Company,  1,  2. — Trespass,  4. 

I.  Liability  of,  to  third  persons. 

1.  A,  pays  money  for  shares  in  a 
mine  to  B.,  describes  himself  as 
treasurer  of  the  mine,  and  receives 
from  persons  calling  themselves  di- 
rectors, a  memorandum  purporting 
that  A,  is  a  proprietor  of  shares, 
and  that  his  name  is  entered  in  the 
cost  book.  A,  in  writing,  and  in 
conversation,  acknowledges  himself 
to  be  a  shareholder,  and  receives 
money  from  B.  as  treasurer,  on  ac- 
count of  supposed  profits,  but  do 
deed  is  executed,  nor  is  there  any 
assignment  of  any  interest  in  the 
mine  from  the  lessee  : — Held,  that 
A.  is  not  liable  for  supplies  fur- 
nished the  minfe,  unless  furnished 
on  his  credit.  Vice  v.  Lady  Anson, 
M.8G.  4.  113 

2.  A  joint  interest  in  and  occupation 
of  a  farm  by  two  persons,  is  not  a 


PAYMENT. 


PLEADING. 
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partuership^  so  as  to  convey  to 
each  an  implied  authority  to  bind 
the  other  by  the  acceptance  of  bills 
of  exchange  for  disbursements  in 
respect  of  the  farm.  Greenslade  v. 
Di/wery  H.S&9G.4.     page  640 


PARTY  AGGRIEVED. 

1.  Costs  to  prosecutor  of  an  indict- 
ment for  obstructing  a  highway 
where  party  aggrieved.      527,  528 

2.  Where  necessary  to  shew  in  notice 
of  appeal  that  appellant  is  a  party 
aggrieved.  547 

PARTY  WALL. 
See  Boundary,  4. 


PAUPER. 

5eeCEBTiFicATE,  2. — Evidence,  8,  9, 
1 1 . —  Rates^  1 . —  Relief. —  Set- 
tlement. 

L  Family  of  Irishman, 

h  The  wife  and  children  of  an  Irish- 
man, who  has  no  settlement  in 
England,  and  absconds,  leaving 
them  chargeable,  must  be  removed 
to  the  place  of  the  wife's  last  legal 
settlement^  and  cannot  be  passed 
to  Ireland,  under  the  59  Ueo,  3, 
c.  12,  s.  33.  Rex  v.  Cottingham, 
M.  8  G.  4.  439 

II.   Within  age  of  nurture, 

2,  The  sessions  quashed  an  order  of 
removal  both  as  to  a  married 
woman  and  a  child  who  accom- 
panied her : — Held,  that  they  there- 
by virtually  declared  the  child  to 
be  within  the  age  of  nurture,  and 
irremovable  from  the  mother,  and 
that  the  Court  might  presume  the 
fact  to  be  so.  Rex  v.  Brington^ 
M.  8  G.  4.  481 

PAYMENT. 

I.  F resumption  of. 

Sec  Bills  and  Notes^  2,  3,  4. 


1 .  Mere  lapse  of  time  will  primd  facie 
support  a  plea  of  payment.  pa£e  596 

2.  So  it  will  justify  a  return  of  pay- 
ment to  a  mandamus.  ibid, 

II.  Application  of. 

See  Biggs  v.  Dwight,  M.  8  G.  4. 

308,  311  (fl) 


PEERS. 

See  Aruest,    1. — Attorney,    12. — 
Practice,  3^  4,  5. 


PERFORMANCE. 

See  Pleading,  7. 

PER  QUOD  SERVITIUM  AMISIT. 
See  Trespass,  1 . 

PLEADING. 

See  Costs,  7. — Evidence,  4,  10. — 
Protestation,  1 — Variance,  I. 

I.  Declaration, 
See  Arbitrament,  1  • 

1.  A  count  in  assumpsit  for  money 
had  and  received  by  defendant,  as 
executor,  to  the  use  of  plaintiff, 
cannot  be  joined  with  a  count  for 
money  due  to  plaintiff  for  defend- 
ant, as  executor,  upon  an  account 
stated  with  him  of  money  due  from 
him,  as  executor.  Ashbt/  ▼.  Ashby, 
M.SG.4.  180 

2.  Quotre,  whether  the  latter  count 
can  be  joined  with  a  count  for 
money  paid  by  plaintiff  to  the  use 
of  defendant,  as  executor.  ibid, 

3.  A  declaration  stating,  that  defend- 
ant *'  published  a  false^  scandalous, 
malicious,  and  defamatory  libel  of 
and  concerning  pUdntiff,  containing 
among  other  things  the  false,  scan- 
dalous, Qialicious,  defamatory,  and 
libellous  matter  following,  that  is 
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to  say,"— b  bad,  for  not  avernDg 
that  tuch  Bbelli/ut  matter  was  "  of 
and  concemiiig  the  plaintiff;"  un- 
less the  WOT&  set  out  distinctly 
point  to  the  plaintiff,  or  that  appli- 
cation  is  given  to  tbem  by  an  innU' 
endo.  dement  v.  Fitker,  M,  8  G.  4. 
j)age2%\ 

4.  A  declaration  omitting  to  aB^  ft 
fact,  without  proof  of  which  at  the 
trial  the  judge  ought  not  to  hare 
directed,  or  the  jury  to  bave  found 
a  verdict  for  tfae  plaintiff,  cured  by 
such  verdict.  285 

5.  A.  having,  at  my  request,  consented 
to  stay  proceedings  againstB.,  I,  C, 
do  hereby,  in  coniideretion  thereof, 
promise  to  pay  &Gl.  on  account  on 
the  fint  day  oi  April  next,  and  the 
farther  sum  of  53/.  within  four 
months  nest  ensuing  the  fint  day 
of  April."  A  declaration  on  this 
agreement,  stating,  that  in  consi- 
deration that  A.,  at  the  request  of 
C,  would  consent  to  suspend  pro- 
ceedings against  B.,  C.  promised  to 
pay  to  A.  301.,  and  that  A.  did 
BUipeod  proceedings  against  B.,  dis- 
closes a  sufficient  consideration, 
avers  a  sufficient  performance,  and 
is  supported  by  the  terms  of  the 
agreement.  Payne  v.  ffilion,  M.  8 
G.  4.  708 

6.  Inspection  of  pHpen  granted  for 
the  purpose  of  framing  declaration. 

571 
II.  Indktmenl. 

7.  Indictment  for  obstructing  a  high- 
way, charging,  "  that  defendant  re- 
moved a  culvert  in  the  parish  of  S., 
apposite  to  a  mill  there,  in  a  high- 
way *4e«,  leadiug_/>om  S.  (oH.: — 
Held,  good  on  motion  in  arrest  of 
judgment.  Rex  Y.  Knight,  M.  8 
G.4.  217 


Ill 

PUa. 

te  Abateme 
S,  3.— De 
Payment, 

1.- 

1. — Justices,    1. — 
St4V  of  Psoueed- 

■  HGS, 

. 

.  PLEADING. 

8.  In  a  pks  jusUfying  a  trespass 
nnder  the  warrant  of  a  magistnte, 
all  the  facts  constituting  the  juris- 
diction must  be  alleged,  and  are 
issuable.  rage  668 

IV,  Replicalion,  %e. 

9.  To  debt  on  bond  conditioned  "  to 
replace  stock,  with  all  dividenils 
which  shall  accrue  due  upon  the 
same,  from  the  date  of  the  bond, 
upon  three  months'  notice,"  defend- 
ant pleaded  that  plaintiff  did  out 
give  three  months'  notice  to  replace 
the  stock,  with  the  dividends  vhith 
mmid  have  become  due  far  tie  «mt 
from  the  date  of  the  bond.  Re- 
plication alleged,  that  more  than 
three  months  before  action,  pluntiff 
gave  notice,  at  the  expiration  of 
three  months  to  replace  the  stock, 
with  all  dividends  which  hadatxnmi 
due  on  the  fame  from  the  date  of  tbe 
bond,  and  then  went  on  to  assign 
a  breach  in  the  non-transfer  of  the 
stock;— Held,  that  the  notice  set 
out  in  the  replication  was  sufficient ; 
and  that  the  assignment  of  the 
breach  was  unnecessary  and  la- 
formal,  hut  that  the  objection  could 
be  taken  only  by  way  of  special  de- 
murrer, for  duplicity.  Hudtoa  v. 
SmUh.  M.  8  G.  4.  489 

10.  If  B  plea  to  a  declaration  on  an  in- 
demnity or  surety  bond,  states,  that 
the  principal  duly  accounted,  aod 
the  replicatioa  alleges  the  receipt  of 
several  sums  for  which  he  did  not 
account,  and  the  rejoinder  states 
that  these  sums  were  received  fiom 
C.  D.  and  E.  and  that  A.  did  not 
account,  a  sur- rejoinder,  allegiag 
tfaat  the  moneys  stated  in  the  repli- 
cation are  other  and  different  froa 
those  specified  in  the  rejoinder,  and 
concluding  to  the  country, — is  good. 
Calvert  v.  Gordon,  M.  8  G.  4.    497 

11. Where  to  a  quo  icarranto  itifomu- 
tion  defendnnt  pleaded  that  be  was 
elected  by  the  major  part  of  tbe 
common  council  duly  assembled,  a 
replication  stating  that  notice  of  the 


POWER  OF  ATTORNEY. 

puq>a»e  for  which  the  assembly  was 
to  be  held  bad  not  been  given,  wu 
held  bad  on  demurrer.— Her  v. 
Cketmynd,  H.9&9G.4.  pageb34 

V,  Attignmenl  of  breach*. 
See  Pbactice,  7. — Supri,  9. 

VI.  Fnfert. 

12.  Party  pleading  a  grant  of  a  next 
presentfttion  and  a  presentation  un- 
der it,  as  the  foundation  of  a  title 
in  quare  impedit,  need  Dot  bring 
the  deed  of  gnuit  uito  Court. 

298(6) 


POOR  RATES. 
6'mRatbb,  1. — Settlement,  9, 


POWER  OF  ATTORNEY. 

1.  Contt ruction  of. 

1.  To  be  construed  strictly.     79,  708 

2.  A  power  of  attorney  "  for  me,  anil 
on  roy  bebalf,  to  pay  and  accept 
such  bills  of  exchange  as  shall  be 
drawn  or  chared  on  me,  by  my 
agents  or  correspondents,  as  occa- 
sion sball  reqnire ;"  autborizci  the 
attorney  to  accept  eucfa  bills  only  as 
are  drawn  upon  the  principal  by  his 
agents  or  correspondents  in  that 
chHTBcter,  and  in  re«pect  of  the 
private  transactions,  and  on  the  in- 
dividual account,  of  the  principal. 
Altiixtod  y.  Munnuigt,  M.  8  G.  4. 

66 

3.  A  power  of  attorney,  to  pay  and 
receive  money,  buy  and  sell  lands, 
bring  and  defend  actions,  give  and 
take  releases,  indorse  and  negotiate 
bills  of  exchange  payable  to  the 
principal,  and  generally  to  perform 
all  othei  affiiirs  and  concerns  of  the 
principal,  does  not  authorize  the 
attorney  to  accept  bills  drawn  on 
the  principal.  ibid. 


PRACTICE. 

See  Affidavit. — Bail,  1. — Costs, 
1.  3.— Evidence,  12,  IS.— New 
Trial,    1. — Presehtment,    1. — 

pbocedehdo,     1 . paotebi  ation  , 

1.— UsORT,  2.— Venue,  1.— StaT 
OF  Pkocsedinos,  1. 

1,  Proeeu. 

1.  Wber«  a  BUI  of  Middletex  isauea. 
upon  an  afBdavit  of  debt  duly 
sworn,  pursuant  to  the  12  Q.  1, 
c.  29,  a.  2,  an  office  copy  of  the 
same  affidavit  will  authorize  the 
issuing  of  a  latitat  into  a  different 
county.  Baker  r.  A  Han,  M. 
8  G.  4.  page  «3S 

t,  A  term  must  not  intervene  be- 
tween the  return  of  an  aUat,  and 
the  issuing  of  a  pUtriet,  bUl  of 
Middlesex.  WHUtt  v.  Arcker, 
M.8Q.4.  317 

3.  An  Irish  peer  not  liable  to  be 
sued  by  cajnat  ad  reipoitdeiidttm. 
Coatet  V.  Lord  Hampden,  M.  8 
G.4.  110 

4.  Although  the  eapias  be  service- 
able or  formal  only.  1 1 S,  n. 

5.  Upon  a  plea  of  peerage  in  abate- 
ment the  Court  will  not  postpone 
the  trial  at  the  instance  of  the  de- 
fendant. Wade  V.  Btrmingkam, 
H.GOG.  S.&  10.4.         111,11. 

II.  Partiaiian  of  demand. 

7,  As  to  mistakes  in  particulars  of 
demand,  see  245  (b) 

III.  Payment  of  money  into  court. 
Set  15»  (a) 

IV.  Notice  to  prodvce. 

And  tee  Escape,  1. — Inspection  of 

Public  Docuxemts,  1. 

8.  Where  a  party  to  an  action  ia  re- 
sident abroad,  all  papers  having  a 
direct  bearing  on  the  cause  will  oe 
presumed  to  be  put  into  the  hands 
of  his  attorney,  and  a  reasonable 
notice  to  that  attorney  will  be  suf- 

I       ficient.  114  {b) 
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PRESENTMENT. 


9.  Secusj  with  regard  to  a  party  re- 
siding in  this  country^  semble. 

page  114  r^) 

10.  Although  the  party  be  actually 
travelling  in  Scotland,  semble.  ibid. 

11.  As  to  what  papers  may  be  natu- 
rally supposed  to  he  placed  in  the 
hands  of  the  attorney,  see  115  (b) 

V.  Trial. 

lfi»  Where  upon  the  plaintifTs  evi- 
dence, the  judge  intimates  a  strong 
opinion  in  favour  of  the  defendant, 
upon  a  point  decisive  of  the  cause, 
and  in  consequence  of  such  inti- 
mation, the  defendant's  counsel 
omits  to  call  evidence  in  support 
of  a  different  point  intended  to  be 
raised  by  way  of  defence,  the 
Court  will  direct  a  new  trial  only, 
and  will  not  order  a  verdict  to  be 
entered  for  the  plaintiff*.  Le 
Fleming  v.  Simpson^  M,  8  G.  4. 

269 

1 3.  Upon  a  covenant  to  use  on  demised 
premises  all  dung,  straw,  soilt  com" 
post,  ashes  and  manure  made  there- 
on, a  breach  is  assigned  in  not 
using  on  demised  premises  all 
dung,  straw,  soUy  compost,  ashes 
and  manure  made  thereon,  hut  on 
the  contrary  thereof,  taking  away 
straw,  soil,  ashes  and  manure. 
Plea,  that  defendant  did  not  take 
away  the  said  straw,  compost,  ashes 
and  manure.  A  verdict  being 
found  for  the  plaintiff*  upon  the 
supposed  insufficiency  of  the  plea, 
without  the  production  of  evidence, 
the  Court  refused  to  enter  a  non- 
suit, or  direct  a  new  trial.  The 
proper  course  seems  to  be,  to  enter 
a  verdict  for  the  defendant  upon 
the  breach,  with  an  assessment  of 
damages  as  to  the  soil,  or  gene- 
rally as  to  the  premises  in  the 
breach  not  covered  by  the  plea. 
Marrack  v.  Ellis,  AT.  8  G.  4.   511 

VI.  Proceedings  against  sheriff. 

14.  Affer  a  rule  to  bring  in  the  body, 
defendant  has  the  same  time  to 


justify  bail,  as  the  sheriff*  to  bring 
m  the  body,  viz.  four  days  in  town, 
and  six  in  country  causes.  Wluttk 
V.  Oldaker,  M.  8  G.  4.     ;wge298 

15.  A  rule  to  bring  in  the  body  does 
not  bind  plaintiff*  to  proceed  by 
attachment;  at  the  expiration  of 
that  rule,  he  may  sue  upon  the 
bail  bond.  ilid. 

VII.  Irregularity* 

16.  Where  the  service  of  a  writ  is 
irregular,  but  the  defendant,  on 
receiving  notice  of  declaration, 
says,  '^  It  is  all  right,  I  will  call 
and  settle  the  debt  and  costs;'' 
the  irregularity  is  waived.  Lloyd 
V.  Hawkyard,  M.SG.  4.  3^0 


PR^ROGATA  SOLUTIO. 

1.  A  debtor  is  not  guilty  of  legal 
usury  in  exacting  an  exorbitant  sum 
as  a  consideration  for  the  payment 
of  the  debt  before  the  time  at  which 
it  is  demandable.  151  (6) 

PREAMBLE. 

See  Statutes,  1 . 


PRESCRIPTION. 

I.  How  pleaded. 
See  286, «. 

PRESENTATION. 
See  Deeds,  %. — Quare  Impedit,  2. 


PRESENTMENT. 

See  Bills  and  Notes,  3,  4. — High- 
ways, 1. 

I.  Of  offences. 

] .  The  presentment  by  a  constable  of 
any  offence,  whether  at  the  assizes 
or  quarter  sessions,  must  be  made 
upon  oath,  before  the  grand  jury. 
Rex  V.  Justices  of  Somersetshire, 
M.  8  G.  4.  272 


PROMISSORY  NOTE. 


RATES. 
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PRESUMPTION. 

See   Evidence,  3. — Interest,  2. — 
PAYMENT)  1. — Settlement,  9. 

PRINCIPAL  AND  AGENT. 

See  Auctioneer,    1.  —  Lien,    3. — 
Power  of  Attorney. 

PRINCIPAL  AND  FACTOR. 
See  Lien,  3. 

PRISONER. 

See  Escape,  1. 

PRIVILEGE  FROM  ARREST. 

See  Arrest,  1. 

PROBATE. 

See  Mandamus,  I . 

PROCEDENDO. 

1.  Where  one  of  two  defendants  re- 
moves a  cause  from  the  Lord 
Mayor's  Court,  a  procedendo  will 
be  awarded,  unless  bail  be  put  in 
for  both.  KecUe  v.  Goldstein,  M, 
8  G.  4.  305 

PROCESS. 
See  Practice^  I. — Writs. 

PROFERT  IN  CURIAM. 
See  Pleading,  VI. 

PROHIBITION- 

1.  To  the  County  Court  where  it  has 
no  jurisdiction.  323,  n, 

PROMISSORY  NOTE. 

See  Bills  and  Notes. 


PROTESTATION. 

Nature  and  effect  of,  see  page  500  (a) 

PUBLIC  HOUSE, 
See  Agreement,  pi.  2,  S. 

QUARE  CLAUSUM  FREGIT. 
See  Tebspab8«  III. 

QUARE  IMPEDIT. 

I.  Seisin  under  which  plaintiff  claims, 
hew  alleged, 

1.  A  cammendam  retmere  insufficient 
to  found  a  title  in  the  crown  287  (a) 

2.  A  presentation  by  the  crown  must 
be  alleged  in  a  declaration  at  the 
suit  of  the  king.  ilnd. 

3.  But  the  omission  is  cured  by  a 
verdict  finding  the  king's  seisin,  iind, 

4.  Instance  of  a  recovery,  by  virtue 
of  such  finding,  contrary  to  the 
real  facts  of  the  case.  ibid, 

QUO  WARRANTO. 

I.  In  what  cases. 
See  Charter. — Corporation. 

1.  As  to  the  circumstances  under 
which  the  crown  may  dissolve  a 
charter  by  quo  warranto,  see     635 

II.  Who  may  he  a  relator. 
See  Pleading,  8. 

2,  Any  burgess  is  a  competent  relator 
in  quo  warranto  against  a  party 
exercising  the  office  of  town-clerk, 
though  the  right  of  electing  to  that 
office  be  in  a  select  body.  Rex  v. 
Davies,  F.  8  &  9  G.  4.  538 

RATES. 

See  Agreement,  3. — Mandamus,  2, 
Settlement,  V. — Witness. 
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SCIRE  FACIAS. 


I.  How  assessed. 

1.  Where  a  canal  passes  through  seve- 
ral parishes,  and  the  tonnage  dues 
earned  in  each  vary  in  amount,  the 
proprietors  of  the  canal  must  be 
ratea  to  the  poor  of  each  parish 
in  proportion  to  the  amount  of 
tonnage  dues  actually  earned  there, 
and  not  according  to  the  propor- 
tion of  the  whole  amount  earned 
along  the  whole  line  of  the  canaL 
Rex  V,  Kmgsmnfardf  M.  8  G.  4. 

page  20 

II.  By  wham  paid. 

See  Lease,  1. — Settlement. 

III.  Inspection  of. 
See  Overseers^  1,  2, 

RECEIPT. 
See  Stamp,  8. 

RECOGNIZANCE. 
See  Misdemeanour,  II. 

RECORDS. 

I.  Action  upon. 

See  Debt,  I. 

II.  Inspection  of. 


See 
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RE-ELECTION. 
See  Corporation,  V. 

RE-ENTRY. 
See  Condition,  1. — Lease,  4. 

REGISTER. 

See  Certificate. 

RELATION. 

I.  Of  entry. 
See  Entry,  3. 

II.  Of  judgment, 
5ee  Judgment,  1. 

RELATIONS. 
See  Costs,  5. 


RELATOR. 

See  Corporation,  III. — Quo  War- 
ranto, 2. 

RELIEF. 

1 .  Semblct  that  relief  given  to  a  pauper 
within  the  relieving  parish  is  no 
evidence  of  his  heing  settled  there. 
Rex  V.  Trowbridge,  M.  8  G.  4.    7 

REMITTER. 
See  Trespass,  4. 

RENT. 

See  Agreement.  3. — Distress,  I.— 
Estate,  3.~Settlement,  15. 

RES  INTER  ALIOS  ACTA. 
See  173  (a),  Evidence,  13. 

RESIANCY. 
See  Costs,  7, 

RESTITUTION. 

I.  Upon  reversal  of  judgment. 
See  175 

ROGUES  AND  VAGABONDS. 

See  666 

RULE. 

See  Information,  1 . — Practice, 
14,  15. 

SAILING  CHARGES. 
See  Insurance,  1 . 

SANDHURST  COLLEGE. 
See  Settlement,  9. 

SCHEDULE. 
See  Insolvent  Debtor,  I. 

SCIRE  FACIAS. 

I.  Upon  Judgment. 

1.  To  assign  breaches  under  S&9  W. 
3,  c.  1 1,  see  490  (a).  492  (a) 


SELECT  VESTRY. 


SETTLEMENT.   749 


SCOTLAND. 
See  Practice^  10. 

SEAMEN'S  WAGES. 

1 .  Not  directly  liable  to  contribute  to 
general  average.  page  165  (6) 

2.  How  indirectly  contributory, 

166,  n. 

SEAWORTHINESS. 
See  Insurance,  II. 

SECONDARY  EVIDENCE. 

See  Evidence,  9.  10.  12. 

SEDUCTION. 
See  Trespass,  1. 

SEISIN. 
See  Disseisin. — Ejectment,  1 . 

I.  Of  advowson,  how  alleged. 
See  Quare  I^pedit,  I. 

SELECT  VESTRY. 

See  Overseers,  S. 

I.  By  custom, 

1 .  A  select  vestry,  consisting  of  an 
indefinite  number,  may  legally 
exist  by  custom.  Golding  v.  Fenn^ 
//.  8  &  9  G.  4.  647 

2.  Such  custom,  though  it  may,  per- 
haps, imply  that  there  must  al- 
ways be  a  reasonable  number  with 
reference  to  the  circumstances  of 
the  parish,  is  not  abrogated  by  the 
acceptance  of,  and  long  acquies- 
cence in,  a  faculty,  by  which  the 
Ordinary  grants  and  confirms  a 
select  vestry,  fixes  the  number  at 
forty-nine,  and  appoints  certain  in- 
dividuals, among  whom  are  some 
of  the  former  vestry,  to  be  vestry- 
men, ilid, 

II.  By  faculty, 

5.  The  ordinary  has  no  power  to 
create  a  select  vestry.  ihid. 


SEQUESTRATION. 

1.  Sequestrators  take  no  estate.   707 

2.  Cannot  accept  a  surrender,     ibid. 


SESSIONS. 
5ef  Justices,  1. — Pauper,  1. 

SETfLEMENT. 

I.  By  apprenticeship. 

See  Evidence,  8. 

I.  Where  an  apprentice  is  bound  out 
of  a  parish  by  his  father,  but  part 
of  the  expense  is  paid  out  of  the 
parochial  funds,  the  indenture  must 
be  approved  by  two  justices, 
'*  under  their  hands  and  seals^** 
pursuant  to  56  G,  3,  c.  139,  s.  11 ; 
or  it  will  be  void  ab  initio.  Rex  v. 
Stoke  Damarel,  3f.  8  G.  4.       458 

II.  By  birth. 
See  Pauper,  1. — Relief. 

f.  The  fact  of  a  poor  child's  being 
first  found  in  a  particular  parish,  is 
no  evidence  of  his  having  been  bom 
there.  Rex  v.  Trowbridge^  M,  8 
G.  4.  7 

S,  And  his  being  maintained  by  that 
parish  for  several  vears,  and  after- 
wards occasionally  relieved  by 
them,  does  not  amount  to  an  ad- 
mission of  his.  being  settled  there. 

ibid. 

III.  By  estate, 

4.  The  interest  of  a  tenant  from  year 
to  year,  or  of  the  executrix  of 
such  tenant,  of  an  estate  under 
10/.  a- year,  passes  to  her  husband 
on  their  marriage  by  operation  of 
law,  and  he  acquires  a  settlement 
by  forty  days'  residence  thereon. 
Rex  V.  inyscynhaiamf  M,  8  G.  4* 

16 

5.  The  wife  of  a  person  who  was 
legally  settled  in  A,^  but  was  a 
transported  convict,  went  to  B,^ 
and  resided  there  upon  an  estate 
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SETTLEMENT. 


in  which  she  was  jointly  interested 
with  her  sisters,  under  their  mo- 
ther's marriage  settlement : — Held, 
that  she  was  residing  upon  her 
ornn^  and  irremovable.  Bex  v. 
Brington,  M,  8  G.  4.        page  431 

6.  llie  expenses  of  the  surrender  of 
a  copyhold  estate,  paid  by  the 
purchaser  to  his  attorney,  are  not 
part  of  the  consideration,  so  as  to 
inrng  the  purchase  within  the  9 
G.  I,  c.  7,  s.  5,  and  entitle  the 
purchaser  to  a  settlement.  Bex  ▼. 
Cotimgham,  M.  8  G.  4.  469 

IV.  By  hiring  and  service. 
See  Evidence,  11. 

7.  A.  asked  B,  an  innkeeper  for  a 
place.  B,  put  .<^.  on  as  ostler, 
saying,  that  he  did  not  mean  him 
to  have  a  settlement.  No  earnest 
or  wages  were  given,  but  A.  was 
to  have  what  he  got  as  ostler.  A, 
lodged  and  boarded  in  ^.*s  house. 
A,  could  have  quitted  at  any  time 
he  pleased^  or  B.  might  have 
turned  him  away  at  any  time.  A. 
served  under  the  above  terms  more 
than  a  year : — Held,  that  this  was 
not  a  general  or  yearly  hiring,  and 
that  no  settlement  was  gained  by  it. 
Bex  V.  Great  Bowden,  M.  8  G.  4. 

IS 

8.  A  pauper,  under  age,  hired 
himself  by  contract  to  serve  on 
board  a  ship  trading  to  Newfound- 
land. While  he  was  so  serving 
and  before  he  attained  twenty-one 
his  father  acquired  a  new  settle- 
ment. The  pauper,  after  he  had 
attained  twenty-one,  returned  to 
his  father's  house  : — Held,  that 
the  pauper  was  not  emancipated 
when  his  father  acquired  the  new 
settlement,  and  that  his  settlement 
shifted  with  that  of  his  father. 
Bex  V.  Lytchett  MatraverSf  M. 
8  G.  4.  25 

9.  The  pauper  was  hired  by  one  of 
the  superintendents  of  the  Royal 
Military  College  at  Sandhurst,  at 
I6s»    a^week,    and    two  suits  of 


clothes  per  annum ;  to  give  a 
month's  notice  if  he  wished  to 
leave,  but  to  be  dismissed  (for 
misconduct)  at  any  time.  The 
college  is  exempt  from  poor  rates, 
and  pays  no  taxes  for  its  servants. 
The  pauper  remained  a  year  in 
the  service,  boardinff  and  lodging 
in  the  college : — Held,  that  he  ac- 
quired a  settlement  in  Sandhurst. 
Bex  v.  Sandhurst,  M.  8  G.  4.  05 
Videinfrd,\3,  15. 

10.  A  contract  of  hiring  and  service 
for  a  ^ear,  made  on  a  Sunday,  is 
not  within  the  prohibition  in  29 
Car,  2,  c.  7,  s.  1 ;  and  due  service 
under  it  confers  a  settlement.  Rex 
v.  WJutnash,  M.  8  G.  4.  452 

\\,  A.  agrees  with  B.  to  s^rve him  as 
ostler  at  2s.  a  week  in  the  summer, 
and  \s,6d*  a  week  in  the  winter:— 
Held,  a  weekly  hiring.  Rex  v.  Rd- 
venden,  If  .  8  &  9  G.  4.  689 

1 2.  Under  a  general  hiring  the  servant 
is  bound  to  serve  and  the  master 
to  employ  for  a  year.  16 

1 3.  A  hiring  for  as  long  as  the  ser- 
vant pleases  is  a  hiring  at  will,  and 
rebuts  the  presumption  of  a  hiring 
for  a  year.  ibid. 

Vide  suprd,  Q.^Infrd,  15. 

V.  By  payment  of  rates. 

Vide  suprdf  9. 

1 4.  A  residence  of  forty  days,  previoas 
to  the  passing  of  6  Geo.  4,  c.  57, 
upon  a  tenement  of  10/.  a  year,  by 
a  party  who  has  paid  parochial 
rates,  will  not  confer  a  settlement, 
unless  all  the  forty  days  are  subse- 
quent to  such  payment.  Rex  v. 
Ringstead,  M.  8  G.  4.  448 

VI.  By  renting  a  tenement. 

15.  The  taking  of  a  tenement  at  twenty 
guineas  a  year,  the  rent  to  be  paid 
weekly,  but  either  party  to  be  at 
liberty  to  give  three  months*  notice 
from  any  quarter-day,  is  a  yearly 
hiring  within  C  G.  4,  c.  57.  Rex 
V.  Herstmonceux,  M.  8  G,  4.      426 

Vide  suprtiy  9,  13. 


SOLDIER. 


STAMP. 
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1 6.  Under  6  G.  4,  c.  57,  the  bona  fides 
of  the  renting  relates  only  to  the 
contract  as  between  landlord  and 
tenant.  Rex  v.  Kibworth  Harcourt, 
i/.  8&9G.  4.  page  691 

1 7.  The  whole  rent  need  not  be  paid 
by  the  renter,  provided  it  be  actually 
paid.  ibid, 

SEWERS  RA11ES. 

See  Agreement^  2. 


SHERIFF. 

See  Justices,  II. — Landlord  and 
Tenant,  1.— Practice,  13,  14. 

1 .  A.,  by  signing  his  initials,  executes 
a  warrant  of  attorney,  wherein  he 
is  misnamed.  Judgment  is  signed, 
and  a  fi,  fa,  issnes  in  the  wrong 
name.  The  sheriff  seizes,  but' af- 
terwards abandons  the  possession  in 
consequence  of  the  plaintiff*s  re- 
fusing to  indemnify  him  against  a 
claim  of  property  set  up  by  a 
stranger.  The  sheriff  cannot  return 
nulla  bona.  Reeves  v.  Slater,  M, 
8  G.  4.  265 

2.  No  action  would  lie  at  the  suit  of 
A,  against  the  sheriff  for  such 
seizure.  267,  268 

3.  Sheriff  bound  to  ascertain  whether 
the  person  whose  body  or  goods  he 
takes  is  the  party  against  whom 
judgment  was  given.  268 


SHIP. 

^cc  Insurance,  1,2. — Stranding,  1. 

1 .  In  trover  for  a  ship  with  '*  the  ap- 
parel and  appurtenances  thereto  be- 
longing/' the  plaintiff  cannot  set  up 
a  distinct  title  to  a  new  boat  and 
cordage.  Shannon  v.  Owen,  M,  8 
G.  4.  392 

SOLDIER. 
See  Evidence,  12. — Mutiny  Act,  1. 


SOUTH  W ARK  COURT  OF 
REQUESTS. 

See  page  563 

SPRINGING  CONSIDERATI0|N. 

See  710(a) 

STAGE  COACH. 

1 .  Stage  coach  proprietors  not  within 
3  Car.  I,  c.  1,  or  29  Car.  2,  c.  7. 
Sandeman  v.   Bridge^  T.  8  G.  4. 

457  (fl) 

2.  An  action  will  therefore  lie  for 
neglecting  to  convey  a  passenger  on 
a  Sunday.  ibid. 

STAMP. 

I.  Ad  valorem. 
See  Arbitrament,  I . 

II.  Agreanent, 

1 .  Where  an  agreement  duly  stamped 
contains  a  special  clause  for  refer- 
ring disputes  to  arbitration,  and  in 
a  second  agreement  between  the 
said  parties,  it  is  stipulated  that  dis- 
putes as  to  the  construction  of  the 
second  agreement  shall  be  decided 
by  arbitration,  according  to  the 
provision  of  the  first  agreement,  a 
stamp  adapted  to  the  number  of 
words  actually  written  in  the  second 
agreement,  without  counting  the 
clause  referred  to,  is  sufficient. 
Aitwood  v.  Small,  M.  8  0.  4.    246 

2.  "  I  have  in  ray  hands  three  bills 
which  amount  to  120/.,  which  I 
have  to  get  discounted,  or  return 
on  demand,"  requires  no  stamp. 
Mulleit  V.  Hutchison,  //.  8  &  9  G. 
4.  522 

3.  Nor  an  acknowledgement  by  an  at- 
torney of  the'  receipt  of  deeds.   526 

4.  Nor  an  I  O  U.  706 

III.  Bills  and  Notes. 

5.  Where  money  is  advanced  upon  a 
note  purporting  to  bear  interest  at . 
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STATUTES. 


I*' 


STATUTES, 


three  per  cent.,  and  by  the  assent 
of  maker  and  payee  '*  three*'  is 
struck  out,  and  "  two  and  a  half" 
substituted,  the  note  may  be  looked 
at  to  ascertain  the  terms  on  which 
the  money  was  advanced.  Sutton 
▼.  Toamer,  M.  8  G,  4.      page  125 

IV.  Conveyance. 
See  Attorney^  9,  1 0. 

6.  An  award  by  commissioners  of  in- 
closure,  that  A,  shall  receive  from 
B,  land  and  2000/.  in  exchange  for 
the  land  of  A.,  does  not  require  an 
ad  valorem  stamp.  Doe  d.  Lord 
Suffield  V.  Preston,  M.  8  G.  4.    707 

V.  Deeds. 

7.  A  bond  conditioned  for  the  pay- 
ment of  money  and  interest,  and 
abo  for  the  performance  of  collate- 
ral acts,  requires  only  the  ad  valorem 
stamp  appropriated  to  the  principal 
sum,  where  that  stamp  exceeds  35«., 
which  the  collateral  matter  would 
require  if  it  stood  alone.  Dearden 
V.  Binns,  M.  8  G.  4.  130 

VI.  Lease, 
See  Leases,  3. 

VII.  Receipts. 
Vide  suprd,  3. 

8.  A  receipt  stamp  necessary  only 
where  a  subsisting  debt  is  dis- 
charged 706 

VIII.  Unstamped  documents  where  ad- 
missible for  collateral  purposes. 

See  705, 706 

STATUTE  LABOUR. 
5ef  Justices,  1. 

STATUTES. 

I.  How  construed* 

1.  In  construing  local  acts,  the  Court 
will  not  look  at  the  preamble,  or  at 
the  words  of  a  particular  clause 
alone,  but  will  form  its  judgment 
upon  a  view  of  the  whole  act.    605 


II.    Particular  statutes  cited  or  comr 
mented  upon. 

Henry  8. 

37,  c.  9.    Usury.      page  207  (a) 


EdxDard  6. 
5  &  6,  c.  20.  Usury. 


ibid. 


EUiabeth. 

5,  c.  4.  Wages  of  labourers.  418 

8. 26.  Parish  apprentices. 

465 
13,  c.  8.  Usury.  207  (a) 

43,  c.  2.  Parish  apprentices.    460 

-    James  1. 

2,  c.  6.  Wages  of  labourers.  418 
21,  c.  17.  Usury.  207  («) 

Charles  2. 

12,  c.  13.  Usury.  207  (a) 

13  &  14,  c.  12.  Settlement  of  paupers. 

427,451 
29,  c.  7.  Lord*s  day.  452 

William  ^  Mary. 

3  &  4,  c.  II.  Settlement  of  paupers. 

97,  450,  453 
5,  c.  11.  Costs — Certiorari.  526 

Williams. 

8  &  9,  c.  11.  Bonds — Assessment  of 

damages.  135 

■     c.  30.  Parish  certificates. 

462,  472,  665 
Anne. 

12,  St.  2,  c.  16.  Usury. 

150, 203,  207  (a) 

Qeorge  1. 
9,  c.  7,  s.  5.  Settlement  by  estate. 

469 

12,  c.  29.  Affidavit  of  debt.  232 

George  2. 

2,  c.  23.  Attorneys'  bills.  242 

5,  c.  30.  Bankrupt.  588 

13,  c.  22,  s.  7.  Settlement  of  pau- 

pers. 98 

1 7,  b.  3.    Overseers— Rates.       482 


STAtfTES. 


STRANDING. 
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17.   c.  5j  s.  1.  Rogues  and  vagabonds. 

page  Q66 
20,  c.  19.  Wages  of  labourers.     409 

22,  c.  47.  Southwark  Court  of  Re- 

quests. 563 

23,  c.  33.  Middlesex  County  Court. 

562 

24,  c.  44.  Actions  against  justices. 

413 

25,  c.  31.  Birmingham  Court  of  Re- 

quests. 32 1 

—  c.  38.  St.  Alban's  Court  of  Re- 

quests. 564 

26,  c.  33,  s.  1 1 .  Marriages.  684 
31,  c.  11.  Servants  iti  husbandry.  4 1 3 

George  3. 
9,  c.  31,  s.  8.  Settlement  of  paupers. 

98 

13,  c.  78.  Highways.  105,  176 

14,  c.  79.  Mortgages  of  lands  in  the 

colonies.  150 

22,  c.  4.  Mutiny  Act.  664 

33,  c.  54,  s.  24.  Settlement  of  pau- 
pers. 98 
35,  c.  101.     Settlement    by    paying 

rates.  449 

39  &  40,  c.  94,  s.  3.  Commitment.of 

lunatics.  619 

42,  c.  107,  s.  I.  Coursing  deer.  685 
47,  c.  14,  s.  1.  Birmingham  Court  of 

Requests.  321 

52,  c.  72.  Settlement  of  paupers.  98 

—  c.  93.  Game  convictions.  139 

53,  c.  159.  Ship-owners.  394 

54,  c.  107.  Parish  certificates.      476 

—  c.  170.  Evidence  of  rated  inha- 

bitants. 670 

55,  c.  184.  Stamps.      137,  262,  522 

56,  c.  139.  Parish  apprentices.     458 

58,  c.  69.  Select  vestries.  484 

59,  c.  12,  8.  33.  Removal  of  Scotch 

and  Irish  poor.        439 

—  c.  50.  Settlement    by  renting    a 

tenement.       428,  449 
--    c.  85.  Select  vestries.  484 

George  4. 

1,  c.  19.  Insolvent  debtors.         242 

—  c.  56.  Malicious  trespasses.     213 

—  c.  75.  Marriages.  686 

3,  c.  126.  Turnpike  roads.   81,  187 

4,  c.  17.  Marriages.  (j86 

VOL.  I. 


6,  c.  7^»  Marriages.  page  686 

—  c.  95.  Turnpike  Roads.  81 

—  c.  16.  Bankrupts.  326,  330 

—  c.  57.  Settlement  by  renting   a 

tenement.       426,  448 

—  c.  94.  Factors.  335 
7}  c.  57.   Insolvent  debtors.        242 

STAY  OF  PROCEEDINGS. 

I.  In  what  cases  ordered, 

1 .  Where  debt  under  405.,  and  reco- 
Terable  in  inferior  jurisdiction. 

323,  n. 
And  see  Costs,  3. 

2.  The  Court  will  not  stay  the  pro- 
ceedings on  the  ground  of  the  pen- 
dency of  another  action,  for  the 
same  cause,  against  the  defendant 
jointly  with  another  person,  except 
in  a  case  of  oppression  or  vexation. 
If  such  a  case  is  made  out,  they  will 
interfere  in  a  summary  manner,  or 
allow  the  party  to  plead  in  abate- 
ment, notwithstanding  the  four  days 
have  expired,  semble.  Sowter  v. 
Dunston.  M.  8  G.  4.  508 

3.  Under  8  &  9  ^F.  3,  c.  11,  s.  8,  on 
scire  facias  on  a  judgment  on  a 
bond.  490  (a) 


STET  PROCESSUS. 
Recommended. 
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STIPULATION. 

Force  of  this  word.  697  (c) 

STOCK. 

I.  Replacing. 
See  Dabiages,  3. — Pleading,  7. 

STRANDING. 

See  Insurance. 

1.  Stranding^  is  where  a  ship,  by  ac- 
cident, and  out  of  the  ordinary 
course  of  her  voyage,  gets  upon  the 
strand,  and  receives  injury  in  con- 
sequence. Bishop  V.  Fentland,  M. 
8  G.  4.  46 

3c 
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TRESPASS. 


SUBMISSION. 
See  Arbitrament,  2,  3. 

SUGGESTION. 
Sec  Court  ok  REauESTS. 


SUNDAY. 

1.  A  contract  of  hiring  and  service 
may  be  legally  made  on  a  Sunday. 

page  452 

2.  A  contract  for  the  conveyance 
of  a  passenger  by  a  stage-coach  on 
a  Sunday  is  valid.  Sandeman  v. 
Bridge,  T.  8  G.  4.  457  (a) 


SURETY. 
See  DoND^  J . — Pleading,  6. 

I.  Where  discharged, 

1 .  A  creditor  by  entering  into  a  bind- 
ing engagement  to  give  time  to  his 
debtor  discbarges  a  surety.  562  {a) 

2.  Unless  iu  the  contract  for  the  in- 
dulgence, the  liability  of  the  surety 
is  expressly  reserved.  ibid. 

3.  A.,  the  creditor  of  B.,  by  bills  for 
which  C.  and  X).  are  sureties,  by  a 
deed  to  which  B.  and  C.  are  parties, 
discharges  B.  and  C,  reservmg  his 
remedies  against  D. ; — sucb  reser- 
vation is  not  defeated  by  a  stipula- 
tion that  the  bills  sball  be  delivered 
up,  it  appearing  that  such  stipula- 
tion was  intended  to  be  so  modified 
as  to  give  to  A,  the  benefit  of  such 
reservation.  Maltby  v.  Car  stairs, 
H.8&9  G.  4.  549 


TAXES. 
Set  Lease,  1 . 

TENANTS  IN  COMMON. 

See  Estate,  VI.  —  Evidence,  5.  ■ 
Settlement,  2. — Trespass,  5. 


TENDER. 

I.  How  pleaded. 

1.  Allowed  after  special  imparlance. 

page  510  (6) 

TERMINI. 

I .  Whether  exclusive  or  inclusive. 

218,219(6) 

TITHES. 

1.  Defective  declaration  for  not  setting 
out  tithes,  where  cured  by  verdict. 

285  (a) 

TITLE. 

See  Dower,  I. — Ejectment,  I. 
Trespass,  6. 

TONNAGE  DUES. 
See  Rates,  1 . 

TORT, 

I.  Wacer  of  tort, 
1.  As  to  waver  of  tort  by  affirmance 
of  the  wrongful  act,  see  BernascoHt 
V.  Lord  Glertgall,  M.  8  G.  4.    326 

II.  Actions  for  tort. 

See  Action  on  the  Case. — Trovkr. 
— Turnpike  Roads. 

TOWN-CLERK. 
See  Corporation,  VU 

TRANSCRIPT. 
See  Error,  2. 

TRESPASS. 

See  Evidence,  1,  4. — Justices,  2.— 
Pleading,  3. 

I.  Per  quod  servitium  amiiit. 

1 .  A  father  may  maintain  trcspRSS  for 
the  seduction  of  his  daughter  and 
servant,  whom  he  maintains,  iu  coo- 


TRIAL. 


TURNPIKE  ROADS.    755 


sideration  of  her  services,  though 
she  be  a  married  woman  at  the 
time  the  injury  is  sustained.  Har- 
pur  V.  Luff  kin,  M.  8  G.  4.pag€\66 

II.  For  false  imprisonment, 

2.  Plaintifl'  appeared  before  defend- 
ant, a  magistrate,  to  answer  the 
complaint  of  A.,  for  unlawfully 
killing  his  dog.  Defendant  advised 
plaintiff  to  settle  the  matter,  by  pay- 
ing a  sum  of  money,  which  plaintiff 
declined.  Defendant  then  said,  '^be 
woidd  convict  plaintiff  in  a  penalty 
under  the  trespass  act,  in  which 
case  he  would  go  to  prison/*  Plain- 
tiff still  declined  paying,  and  said 
"  he  would  appeal."  Defendant 
then  called  in  a  constable,  and  said, 
"  take  this  man  out,  and  see  if  they 
can  settle  the  matter  3  and  if  not, 
bring  him  in  again,  as  I  must  pro- 
ceed to  commit  him  under  the  act." 
Plaintiff  then  went  out  with  the 
constable,  and  settled  the  matter, 
by  paying  a  sum  of  money : — Held, 
that  this  was  an  assault  and  false 
imprisonment.  Bridgett  v.  Coyney, 
M.8G.4.  .  211 

3.  And  as  no  conviction  had  been 
drawn  up,  defendant  could  not  jus- 
tify, ibid. 

III.  Quare  clausum /regit, 

4.  A  remainder-man  enters  upon  a 
party  who  is  in  possession  by  intru- 
sion :  —  Held,  that  trespass  lies 
against  the  intruder,  although  he 
retain  the  actual  possession.  But- 
cher V.  Butcher,  M.  8  G.  4.         220 

5.  Trespass  does  not  lie  by  one  part- 
owner  of  a  party-wall  against  the 
other  part-owner.     IFiltshire  v.  Sid- 
ford,  M.  8  G.  4.  404 

6.  An  action  of  trespass  quare  clau- 
sum fregit  was  the  ancient  mode 
of  trying  possessory  titles  221 


TRIAL. 
See  Practice,  V. — Usury,  IL 


TROVER. 

See  Bankrupt,  5. 

I.  Title  of  plaintiff , 

See  Bill  op  Lading,  1 . — Ship,  1 . 

II.  Conversion  by  defendant, 
5ef  Agreement,  2. — Lien,  3. 

TRUSTEES. 

See  Devise,  1— Attorney,  2. — 
Turnpike  Roads,  I.  II. 

TURNPIKE  ROADS. 

I.  Authority  of  trustees, 

1.  Section  86  of  3  Geo.  4,  c.  26, 
enacts,  that  "  after  any  new  road 
shall  be  completed,  the  lands  or 
grounds  constituting  any  former 
road,  or  so  much  thereof,  as  in 
the  judgment  of  the  trustees  may 
thereby  become  useless  or  unne- 
cessary, may  be  stopped  up  and 
discontinued,  unless  leading  to  some 
church,  &c.,  to  which  such  new 
road  does  not  immediately  lead,  and 
which  may  therefore  be  deemed  pro- 
per to  be  kept  open,  either  as  a 
public  or  private  way,**  &c. :  — Held, 
that  the  exception  does  not  oust  the 
trustees  of  jurisdiction  in  the  cases 
there  mentioned,  but  leaves  them  a 
discretionary  power.  De  Beauvoir 
v.  ^re/cA,  ilf .  8  G.  4.  page  Si 

2.  Notwithstanding  the  exception, 
trustees  may  stop  up  and  discon- 
tinue, and  give  up  to  the  owner  of 
the  adjoining  lands,  an  old  road, 
leading  to  a  church,  to  which  the 
new  road  does  not  immediately  lead. 

ibid. 

3.  And  the  person  to  whom  the  old 
road  is  so  given  up  may  maintain 
trespass  against  a  party  afterwards 
using  the  old  road.  ibid. 

4.  Semble,  that  the  proper  remedy 
against  such  acts  of  the  trustees,  is 
by  appeal  to  the  sessions,  under  4 
G.  4.  c.  95,  s.  87.  ibid. 

II.  Liability  of  trustees, 

5.  Trustees  of  a  turnpike  road  are  not 
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USURY, 


VARIANCE. 


liable  in  damages  for  an  injury  oc- 
casioned by  the  negligence  of  con- 
tractors, or  others,  employed  under 
them,  in  the  performance  of  public 
works  on  the  roads  -,  unless  they 
personally  interfere  in  the  manage- 
ment of  the  works.  Humphreys  v. 
Mears,  M.  8  G.  4.  page  187 

6.  What  degree  of  personal  interfe- 
rence sufficient  to  render  them  so 
liable,  qucere.  ibid. 


UNDERWRITERS. 

See  Insurance,  1,  2,  4,  5,  6. — 
Stranding,  1. 


USURY. 

I.  fFhat  shall  constitute. 

1 .  The  court  will  look  at  the  substance 
of  a  transaction  to  ascertain  whe- 
ther, notwithstanding  the  words 
used,  the  case  is  within  the  statute. 

165 

2.  E  contra,  it  will  see  whether, 
though  the  words  appear  to  bring 
the  case  within  the  statute,  in  sub- 
stance it  is  not  so.  ibid, 

3.  Decisions  in  American  courts  as  to 
what  constitutes  usury.         156  (r) 

4.  Whether  upon  the  discounting  of 
bills  it  is  usury  to  retain  a  sum  of 
which  the  broker  is  aliunde  under  a 
legal  or  mond  obligation  to  pay  to 
the  lender,  qucerc.  20 1  (a) 

5.  Upon  the  sale  of  an  estate  it  is 
agreed  that  the  purchase  money 
shall  be  paid  by  instalments,  with 
interest  at  G/.  per  cent.  The  pay- 
ments reserved  under  the  name  of 
interest  arc,  in  substance,  part  of 
the  purchase  money.  Unless  the 
sale  be  merely  colourable,  the  trans- 
action is  not  usurious.  Becte  v. 
Bid  good,  M.  8G.4.  143 

G.  As  to  the  distinctions  between 
usury  and  interest,  see         151  (b) 

7.  Usury  not  committed  by  extortion 
on  account  of  a  payment  by  antici- 
pation. 151,  152  (h) 


8.  So,  whether  the  extortioner  be  the' 
debtor  in  futurOy  or  a  stranger. 

page  i52  {b) 

II.  Practice  upon  trial  of  the  question 

of  usury, 

9.  Where,  upon  a  defence  of  usury, 
the  judge  states  it  to  be  his  opinion 
that  no  usury  has  been  committed, 
but  leaves  it  to  the  jury  to  draw 
their  own  conclusion  from  the 
whole  matter,  and  they  find  against 
the  usury,  the  Court  will  not  dis- 
turb the  verdict.  Solarte  v.  Mckille^ 
M.SG.4.  19» 

III.  Effect  of  usury  upon  contracts, 

10.  A  valid  debt  is  not  destroyed  by 
a  subsequent  contract  to  pay  and 
receive  usurious  interest.  129 

1 1 .  See  the  decisions  of  the  American 
courts  upon  this  point.  156  (c) 

IV.  Pleadings. 

12.  The  position  that  a  specialty  can- 
not be  avoided  by  usury  appearing 
in  evidence,  or  upon  the  face  of  the 
condition  of  the  bond,  not  war- 
ranted by  the  authorities  on  which 
it  has  been  supposed  to  rest.  135  (a) 

V.  Relief  in  equity, 

13.  See  practice  of  American  courts. 

157  (c) 

VARIANCE. 

I.  In  matter  of  allegation. 
See  Pleading,  1 . 

1.  Where  the  erroneous  expression 
does  not  alter  the  meaning  of  the 
sentence,  but  leaves  it  equally  in- 
telligible, it  is  no  variance.         59S 

2.  Nor  the  omission  of  a  word  sup- 
plied by  the  context.  ibid, 

3.  Nor  the  improper  insertion  of  a 
word  which  may  be  rejected  as  sur- 
plusage. 599 

II.  Between  instrument  as  produced  in 
evidence,  and  as  set  out  on  oyer, 

4.  Where  the  condition  of  a  bond  dc- 
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scribes  a  public  act  of  parUament 
as  an  act  respecting  *'  duties  o^  as- 
sessed taxes/'  which  is  the  true  title^ 
but  upon  oyer  the  condition  is  set 
out  as  describing  it  as  an  act  re- 
specting ^'  duties  on  assessed  taxes/' 
the  variance  is  not  fatal.  Loveland 
V.  Knight,  H.Sk9G.4. page  597 


VENDOR  AND  PURCHASER. 
And  see  Auctionbbb^  1>  2,  3. 

1  .Jin  agreement  that  the  vendor  may 
resume  the  possessien  c»f  the  chattel 
sold,  if  the  price  be  not  duly  paid,  is 
binding  on  the  vendee,  but  does  not 
pass  to  the  alienee  or  personal  re- 
presentatives. Howes  V.  Ball,  M. 
8  G.  4.  288 

2.  As  to  the  necessary  allegations  in 
a  declaration  on  a  contract  of  sale, 
see  285  (a) 


VENUE. 

5ec  Highways,  1. — Practick,  1. 
Foreign  Attachment,  1. 

I.  Change  of, 

1 .  A  defendant  under  terms  of  taking 
short  notice  of  trial  for  the  sittings 
in  Middlesex,  after  a  non-issuable 
term^  cannot  move  to  change  the 
venue  into  the  country  upon  the 
common  affidavit.  Git  ton  v.  Ran- 
dell,  M.  8G.  4.  142 


VERDICT. 

I,  Eject  of. 
i .  As  to  what  defects  in  pleading  are 
cured  by  verdict,  see  285,  286,  287 


VIEW. 


See 


406 


VOUCHER. 

1.  Devisee   of  warrantor   cannot  be 
vouched  to  warranty,  semble,      481 


VOL.   I. 


WAGES. 

And  see  Seamen's  Wages. 
I.  Regulation  of. 

1.  Jurisdiction  of  magistrates  in  fixing 
rate,  and  awarding  payment  of 
wages,  under  20  G.  2,  c.  1 9.    409 

2.  What  labourers  are  within  the 
statute  iM. 


WARRANT. 

I.  Of  commitment, 
See  Commitment,  I. 

n.  Of  delivery. 
See  Lien,  5. 


WARRANTIA  CHART.E. 

1.  Not  maintainable  against  devisee 
of  warrantor,  semble,  48 


WAVER. 

I.  Of  irregularity. 
See  Practice,  6. 

n.  Of  laches. 
See  Bills  and  Notes,  2. 

ni.  Of  tort. 
See  Tort,  I. 

WESTMINSTER  COURT  OF 

REQUESTS. 
See  322  (a),  5^6 


WHARFINGER. 

I.  Rights  of, 

1 .  Wharfingers  have  a  general  lien  for 
wharfage.  66 

2.  But  not  for  labouragc  and   ware- 
house room.w.  55 

And  sceljiES,  1,  2. 
3  D 
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WRITS. 


WIFE. 

See  Baron  akd  Feme. — Marriage. 
— ^Trespass,  I. 

WITNESS. 

I.  Competency  of* 

See  Commitment,  1, — Honorary 
Obligation^  I. 

1.  Upon  an  issue  whether  tenement 
j1.  is  situate  in  B*,  a  witness  oc- 
cupying ratable  property  in  B.,  may 
prove  the  affirmative.  Marsden  v. 
Stansfield,  H.SSaO  G.4,  page  669 

WRITS. 

I.  Original. 

1 .  Writ  of  annuity. 

See  Devise,  5. 

2.  Writ  of  audita  querela. 

See  Audita  Querela. 

3.  Writ  of  error. 

See  Bail,  1.— Costs,  2.*-Error. — 
Evidence,  4. 

4.  Writ  of  warrantia  chartae. 

See  Devise,  4. 

II.  Judicialy  as  mesne  process. 

5.  Writ  of  capias  ad  respondendum. 
See  Attorney,  12.— Practice,  3,  4. 

C.  Writ  of  attachment. 
Sec  Sheriff. 


7.  Writ  of  habeas  corpus. 

8.  Writ  of  inquiry. 

See  Inquiry. 

9.  Writ  of  latitat,  see         j^e3I6 

See  Escape,  1. 
Jnd  see  Bill  of  Middlesex. 

10.  Writ  of  mandamus. 

See  Mandamus. 

1 1 .  Writ  of  procedendo. 

See  Procedendo. 

12.  Writ  of  prohibition. 

See  Prohibition. 

13.  Writ  oficilt  facias  u] 
ment  in  debt  on  bonu, 
breaches  under  8  &  9  fF.  S.^  fl. 
8.  3,  see  400  (a),  402  (a) 

III.  Judicial,  as  process  of  exegdioii 

defeasible.  ^ 

14.  Immediate  extent,  or  writ  of  ca- 
pias extendi  facias  Issued  without  a 
previous  judgment  or  award  of  exe- 
cution upon  an  affidavit  of  danger, 
see  319  (a) 

IV.  Judicial,  as  process  of  execution 
JinaL 

15.  Writ  of  capias  ad  satbfaciendum. 

ibid. 
\  6.  Writ  of  capias  in  withernam,  ibid. 

1 7.  Writ  of  fieri  facias. 

-See  Fieri  Facias. 

18.  Writ  of  habere  facias  possessio- 
nem, see  176,  221  (a) 
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